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Personal Search under Article 340
of the Customs Code of Ukraine:
an Analysis of Judicial Practice

Volodymyr M. Bozhko*
Poltava Law Institute of Yaroslav Mudryi National Law University
Poltava, Ukraine
*e-mail: v.m.bozhko@nlu.edu.ua

Abstract

The article analyses judicial practice regarding the application of Art. 340 of the
Customs Code of Ukraine, which governs legal relations concerning personal
searches of individuals during customs control at Ukraine’s customs border.
The relevance of this study stems from the fact that personal searches, as an
exceptional form of customs control, constitute interference with private life and
may infringe the constitutional right to personal integrity, particularly given that
the results of such searches may subsequently be used as evidence in criminal
proceedings. The article provides a comparative analysis of the procedure
governing personal searches under the Customs Code of Ukraine, personal
searches under the Code of Ukraine on Administrative Offences, and searches
conducted under the Criminal Procedure Code of Ukraine. The study presents the
results of a comprehensive analysis of the legal positions adopted by the Supreme
Court concerning the legal nature and grounds for conducting personal searches
as an exceptional form of customs control authorised by a written decision of the
head of the customs authority, where there are reasonable grounds to believe
that a person crossing the customs border of Ukraine is concealing contraband
or goods that violate customs regulations. Particular attention is devoted to the
admissibility of evidence obtained during customs control, including personal
search reports, as well as to the criteria used by courts to assess the legality
and justification of personal searches, given that the sole statutory basis for
conducting such searches is the existence of reasonable grounds to believe that
a person is concealing prohibited items. As a result of the study, proposals to
enhance legal certainty in the application of Art. 340 of the Customs Code of
Ukraine were formulated.

Keywords: personal search; customs control; customs border; right to personal
integrity; judicial practice.
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Ocob6ucruu oriaa, BianoBigHo go crarri 340
MuTHOroO Kogekcy YkpaiHu:
aHaJIi3 CyA0BOI IPAaKTUKH

Bosiogumup MukosiaiioBu4d boxxko*

Iloamascwvkuli opudu4yHull iHcmumym
HayioHanvHozo opuduyuHozo yHisepcumemy imeHi Apocaasa Mydpozo
[loamasa, Ykpaina
*e-mail: v.m.bozhko@nlu.edu.ua

AHorTauisa

Cmammrio npucesiueHo aHanizy cyoosoi npaxkmukrku 3acmocysarHHs cm. 340
Mummnozo Kodekcy YKkpaiHu, cnpsamoeaHoi HA peayt08aAHHSL CYCNLIbHUX 8IOHO-
CUH U4000 npogedeHHst 0cobuUcmozo 021510y Pi3uuHuUx ocib nio uac NPoxXoOIKeHHs
HUMU MUMHO020 KOHMPOSIO HA MUMHOMY KOPOOHI YKpaiHu. AkmyanvHicmb
memu 0aH020 00CNIOIKEHHS 3YMOBNEHA MUM, ULO BUKOPUCMAHHS MAKOi BUHSAM-
K080i (hopMU MUMHO20 KOHMPOJIIO SIK 0cobucmuii o2ss10 ¢izuuHoi ocobu 3ymos-
JII0€E BMPYUAHHS 8 {T npueamHe xummsi Ui 3a3ixae HA MONAUSE NOPYUULEHHS il
KOHCcmumyyitiHo2o npaea Ha ocobucmy HedomopKaHHICMb, 0COONUBO 3 021510y
HO me, Wo pe3ysbmamu makozo 02750y MOXKYMmb 32000M SUKOPUCMO8Y8A-
mucsi 1K 00KA3U Y KPUMIHANGHOMY NPOBAOIKEHHI. 30iliCHeHO NOPIBHSNbHULL
aHaniz npoyedypu npogedeHHs 0cobUCmOo20 021510y, 8pezyibo8aHo20 MumHum
KoodeKxcom YKpaiHu, i3 npouedyporo npogedeHHs 0coducmozo 021510y 8i0Nno8ioHO
0o Kodekcy YKkpaiHu npo aoMiHicmpamueHi npagonopyuleHHs i ocobucmozo
o06wyKy 32i0H0 13 KpumiHanbHum npoyecyanbHum Kooerxcom Yrkpainu. Hage-
0eHo pe3ysbmamu KOMNAEKCHO20 GHAI3Y npasosux no3uuili BepxogHozo
Cyody wodo susHaueHHsI npaeosoi npupodu ma niocmae npogedeHHsi 0codu-
€mMo2o 0271510y SIK BUHSIMKOB0T (hOPMU MUMHO20 KOHMPOJIO, SIKULL NPOBOOUMBLCSL
30 NUCLMOBUM DIUEHHSIM KepiBHUKA MUMHO020 Op2aHy, ma 3a HasleHocmi
docmamHix nidcmae 88aXrxamu, wo ocoba, sKa npamye uepes MumHuil Kop-
OJoH Yrpainu npuxosye npeomemu KoHmpabaHou, uu mosapu, ski € besnoce-
PpeoHiMuU npedmemamu NOPYULeHHSL MUMHUX Npasusl. SHAUHY yeazy NpuoiieHo
OUiHYl donycmumocmi 00KA3i8 (NPOMOKONi8 02710Y), 00epIKAHUX Y MerkKax
MUMHO020 KOHMPOJIO, A MAKOXK KpUMepisim, 3a SKUMU CYOU OUYiHIOIOMb 0OTPYH-
MOo8AHICMb 3ACMOCYBAHHSL 0COOUCMO20 021510y, 38AXKAOUU HA Me, U0 EOUHOTO
3aK0H00a8UO NiOCMagoo 015 1i020 NPOBEOEeHHsL € HASIBHICMb «00CMAMHIX Nio-
cmae» esaxcamu, wo ocoba, sKa nepemuHae MumHuUill KOpOoH YKpaiHu npuxo-
8ye npedmemu KOHMpabaHou. Y pesysoemami 00CNAIOIKEHHST ChOPMYTbOBAHO
npono3uuii wo0o 3abesneueHHst 6iabwol npagogoi susHaueHocmi Yy 3acmocy-
8aHHi cm. 340 MumHozo Kodekcy YKpaiHu.

Knrouoei cnoea: ocobucmuil 02n1s0; MUMHUU KOHMPOSb, MUMHUI KOPOOH;
npaeo Ha HedoMoOpPKAHHICMb 0cobu,; cydosa nNpaKmura.
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Introduction

A personal search is an exceptional form of customs control that may
be applied to individuals crossing Ukraine’s customs border. Given the
coercive nature of this measure, strict compliance with the procedural
safeguards established by customs and constitutional law is essential to
prevent violations of the rights to personal integrity and privacy.

Article 3 of the Constitution of Ukraine recognises the individual, as
well as their life, dignity, inviolability, and security, as the highest social
values. As emphasised by the Constitutional Court of Ukraine in Decision
No 5-r(II) /2022 of June 22, 2022, "human freedom is, a priori, decisive
and a priority for respect by the state as a whole and by state authorities”,
while "the constitutional presumption of human freedom necessitates the
justification of any substantial restriction thereof by the state" [1].

The Constitutional Court of Ukraine has repeatedly stressed the close
relationship between personal integrity, human dignity, and the right to
private life. In Decision Ne 11-r(II)/2023 of 20 December 2023, the Court
stated that the constitutional right to respect for private and family life
derives directly from human dignity and guarantees a sphere of autonomous
personal existence free from unjustified state interference [2].

Similarly, in Decision Ne 8-r(I)/2024 of 18 July 2024, the Constitutional
Court emphasised that personal liberty and integrity are fundamental
constitutional values, noting that violations of these rights have historically
served as instruments for broader abuses of human rights [3].

The relevance of this study lies in the need to balance competing public
and private interests. On the one hand, the state has a legitimate interest
in protecting customs sovereignty, national security, and public safety,
particularly under martial law and heightened border-control measures.
On the other hand, personal searches involve direct interference with
constitutional rights, including the right to personal integrity and the
prohibition of arbitrary interference in private life.

Supreme Court case law demonstrates an attempt to balance the
protection of state security and customs sovereignty with strict compliance
with procedural safeguards governing exceptional forms of customs
control. At the same time, legislative inconsistencies and the absence
of clear statutory criteria defining "reasonable grounds" for conducting
personal searches continue to generate legal disputes and inconsistent
enforcement practices.

The growing number of court cases challenging the legality of personal
searches further confirms the practical significance of this issue.

8 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2026. Bun. 1(29)
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In judicial practice, disputes concerning the application of Art. 340 of the
Customs Code of Ukraine primarily relate to the admissibility of evidence.
Personal search reports and items seized during customs control often
constitute key evidence in customs-offence proceedings and criminal cases
involving smuggling. Consequently, the admissibility of such evidence
depends directly on strict compliance with the requirements established
by Art. 340.

These considerations determine both the relevance and practical
significance of the present study.

Literature review

The issue of conducting personal searches within the framework of customs
control lies at the intersection of customs law, administrative procedure,
border security, and human rights standards. Meanwhile, domestic legal
scholarship has examined the issues surrounding the implementation of
Art. 340 of the Customs Code of Ukraine in a piecemeal manner, primarily
through analyzing specific forms of customs control, the grounds for
carrying out inspection measures, and the balance between security and
human rights protection mechanisms.

One of the most relevant studies about personal searches is that by
O.P. Fedotov, which focuses on intelligence as the basis for customs
inspections [4]. The author highlights that, while intelligence is an essential
prerequisite for enhanced customs controls, the legislation does not
provide sufficient clarity on its content, sources, or reliability criteria.
The researcher emphasizes the risks of excessive discretion on the part of
customs authorities when using intelligence, and highlights the need for
procedural safeguards to protect individuals during control measures. In
the context of Art. 340 of the Customs Code of Ukraine, this position is
particularly important, as the possibility of conducting a personal search
is directly determined by the existence of "reasonable grounds" to believe
that a person is concealing contraband or goods. However, the author does
not analyze judicial practice regarding the application of such grounds, nor
does he disclose the criteria by which the courts assess them.

The general theoretical context of customs regulation is explored in the work
of V. Harashchuk, O. Dmytryk, and S. Fedchyshyn [5]. This work focuses
on updating the definition of key categories relating to the movement of
goods across Ukraine’s customs border. The authors analyze how the
fundamental concepts of customs law have transformed in the context
of European integration and the modernization of customs legislation.
They draw attention to the need to adapt customs control mechanisms to
contemporary security challenges and international standards. However,

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2026. Issue 1(29) 9
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this work does not specifically examine the issue of conducting personal
searches.

N. Golovai’s work explores the theoretical foundations of customs control
over the movement of goods and passengers’ personal effects [6]. The
author describes customs control as a comprehensive system of legal and
organizational measures aimed at ensuring the state’s customs security
and compliance with procedures for moving goods across the customs
border. However, the study is predominantly theoretical in nature and only
briefly addresses the issue of procedural safeguards when applying the
most intensive forms of control, particularly personal searches.

Studies from abroad on the digitalization of security practices are extremely
important for understanding the current transformation of border
control. Perle Mghl, for example, analyses how the nature of assessing
an individual’s "suspiciousness" has changed because of digital and
biometric systems being used during border control [7]. She emphasizes
that modern control is increasingly based on algorithmic risk assessment
and the accumulation of personal data rather than direct observation by
an official. This is significant for the study of personal searches, given the
transformation of the criteria for establishing "reasonable grounds" for
interfering with an individual’s privacy.

Similar trends can be observed in the work of Bruno Martins, Kristoffer
Lidén, and Maria Jumbert [8]. The researchers argue that modern border
control is shifting increasingly towards digital monitoring systems, risk
analysis, and processing large datasets, rather than physical inspections.
However, the authors emphasize that digitalization does not eliminate the
problem of discretion; it merely changes its form. This is because decisions
on the application of coercive measures continue to be taken by officials
based on their interpretation of risk indicators. This is relevant to analyzing
Ukrainian practice in applying Art. 340 of the Customs Code of Ukraine,
where courts frequently assess whether there is reasonable suspicion and
whether there is sufficient factual evidence to conduct a personal search.

Michael Mora-Rodriguez examines the communicative and behavioral
aspects of how suspicion arises during customs checks [9]. He analyses
the structure of police interactions in the border zone between Spain
and France, demonstrating that suspicion develops gradually through
interaction between officers and individuals. The researcher emphasizes
that the decision to intensify checks is often based not only on formal
criteria but also on behavioral characteristics, manner of communication,
and situational factors. These findings are relevant to the study of Ukrainian
judicial practice, where the justification for a personal search is often also

10 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2026. Bun. 1(29)
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linked to "suspicious behavior", raising questions about the clarity and
verifiability of such grounds.

Thus, an analysis of the academic literature reveals a lack of comprehensive
research dedicated specifically to analyzing the judicial implementation of
Art. 340 of the Customs Code of Ukraine. Existing works predominantly
address general issues of customs control, specific aspects of preventive
inspections and border security, or the digitalization of control procedures.
Domestic scholarship lacks a systematic analysis of the criteria courts use
to determine "reasonable grounds" for a personal search, the procedural
safeguards for individuals, the admissibility of evidence obtained from such
searches, and the relationship between customs control and the standards
that protect the right to privacy and human dignity. This gap makes further
research into the judicial practice of applying Art. 340 of the Customs Code
of Ukraine particularly relevant.

Materials and Methods

This study aims to provide a thorough analysis of the legal basis for
conducting personal searches as an exceptional form of customs control.
Such searches are carried out by the head of the customs authority or
their deputy when there is reasonable suspicion that a person crossing
the Ukrainian customs border is carrying contraband or goods that violate
customs regulations.

The following research methods were employed in writing this article:

1. Formal-legal and systemic analysis methods were used to interpret
the mandatory requirements of Art. 340 of the Customs Code of
Ukraine, which sets out the preconditions necessary for a lawful
personal search ("reasonable grounds"). These methods enabled
the procedural guarantees established by law regarding state
interference with citizens’ rights to personal integrity and privacy to
be systematised, as well as the legal positions of the Supreme Court
regarding such interference.

2. The comparative legal method was used to distinguish between
a personal search as an exceptional form of customs control and
a personal search as defined in the Code of Ukraine on Administrative
Offences, as well as a search of a person as an investigative measure
conducted under the Criminal Procedure Code of Ukraine. The
analysis focuses on identifying the similarities and differences in
their authorisation and the scope of procedural safeguards during
their execution.

3. The method of generalising case law enabled an analysis of the legal
positions adopted by the Criminal and Administrative Cassation
Courts within the Supreme Court in recent years.

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2026. Issue 1(29) 11
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This approach ensured the analysis was highly objective and reliable,
and enabled the distinction to be made between statutory requirements
and judicial interpretation. It also identified practical problems in the
application of Art. 340 of the Customs Code of Ukraine.

Results and Discussion

A comparative analysis of personal searches conducted in
accordance with the Customs Code of Ukraine, the Ukrainian Code on
Administrative Offences, and the Ukrainian Criminal Procedure Code

In accordance with Art. 340 of the Customs Code of Ukraine, a personal
search is an exceptional form of customs control carried out by written
order of the head of the customs authority (or their deputy). This order is
issued if there are reasonable grounds to believe that a person crossing
the customs border of Ukraine, or present in the customs control zone or
transit zone of an international airport, is concealing contraband items or
goods that directly breach customs regulations or are prohibited from being
imported into, exported from, or transited through Ukraine.

Article 340 of the Customs Code of Ukraine provides a detailed outline
of the procedure for conducting a personal search. It also specifies the
requirements for the private room in which the search is to be carried out,
the report to be drawn up following the search, and the rights of the person
subject to the search.

On August 26, 2025, the Cabinet of Ministers of Ukraine approved the draft
of the new Customs Code of Ukraine by a formal decision and forwarded
the text to the European Commission for assessment [10]. Article 671 of
the draft [11], titled "Personal Search", was developed by experts from the
Ministry of Finance and the State Customs Service of Ukraine based on EU
customs legislation. It reproduces the provisions of Art. 340 of the current
version of the Customs Code verbatim.

It is worth noting that the EU Customs Code [12] contains no provisions
for regulating the physical search of individuals passing through customs
controls at the European Union’s external borders. This gap in the legal
framework is not an oversight, but a deliberate decision by the EU legislator.
The application of the legal principle "expressio unius est exclusio alterius"
is decisive in this case: if the EU legislators had intended to harmonise such
procedures, they would have been explicitly included in the list of control
measures. The absence of such regulation means that the EU Customs
Code has not introduced a unified procedure for conducting personal
searches.

However, since personal searches directly affect fundamental human rights,
particularly the right to privacy and physical integrity, the procedural
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rules governing their conduct are exclusively established by the national
administrative, criminal, and criminal procedure legislation of each EU
Member State. Regardless of the content of national legislation, interference
by customs authorities with fundamental human rights is subject to strict
scrutiny by the Court of Justice of the EU and the European Court of
Human Rights. This requires reasonable, individualised suspicion and
compliance with the principle of proportionality.

A comparative analysis of personal searches authorised under the Customs
Code of Ukraine, the Code of Administrative Offences, and the Code of
Criminal Procedure of Ukraine revealed the following similarities and
differences.

All these procedures constitute an interference with an individual’s right
to personal integrity and private life. According to the consistent legal
stance of the European Court of Human Rights, such interference must
fulfil three conditions: it must be carried out "in accordance with the law",
"pursue legitimate aims" (i.e. serve a legitimate purpose), and be "necessary
in a democratic society" (see para. 47 of the ECtHR judgment in Savini v.
Ukraine) [13].

All the above procedures also have one thing in common: ensuring
compliance with legal procedures is essential to guarantee the lawfulness of
state intervention. Breaching any mandatory procedural requirement may
constitute grounds for declaring the evidence obtained inadmissible under
the ‘fruit of the poisonous tree’ doctrine. Examples of such breaches include
failing to comply with the requirement for equal gender representation,
improperly involving witnesses, and — in criminal proceedings — the absence
of mandatory video recording or a defence lawyer. In criminal proceedings,
this is expressly provided for in Art. 87 of the Ukrainian Code of Criminal
Procedure.

A key distinction between personal searches carried out under
administrative procedures and procedural coercion in criminal proceedings
is that the latter requires the highest level of procedural safeguards for
the person subject to it. After all, the consequences may include criminal
liability and significant subsequent restrictions on liberty. This is precisely
why interventions carried out under the Code of Criminal Procedure of
Ukraine are usually authorised by a judicial body (an investigating judge),
ensuring an independent prior review of the necessity and proportionality
of the intervention. In contrast, a personal search is usually authorised by
an official from an executive authority based on an administrative decision.
While administrative procedures can ensure a quick response for border
or law enforcement controls, the lack of prior judicial review necessitates
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stringent internal procedural safeguards, such as decisions being made
in writing and a medical professional being present to examine the body.
These safeguards are intended to compensate for the lower legitimacy
standard. However, if such a search is used to gather criminal evidence
covertly, there is a risk of violating the principle of admissibility of evidence,
since the authorisation standard used for the initial intervention does not
meet the requirements of the Code of Criminal Procedure of Ukraine.

This is precisely why the Supreme Court has repeatedly emphasised
the fundamental difference between a personal search carried out as
part of customs control and a search of a person, which constitutes an
investigative (procedural) action under the Code of Criminal Procedure
of Ukraine. In its ruling of 13 March 2025 on Case Ne 138/1081/23, the
Criminal Cassation Court emphasised that a personal search, as defined in
Art. 340 of the Customs Code of Ukraine, is not equivalent to a search of a
person as defined in Art. 237 of the Code of Criminal Procedure of Ukraine
[14]. This legal position determines the scope of the procedural safeguards
applicable to individuals during customs control.

The Supreme Court justifies the application of less stringent procedural
safeguards in border and customs zones on the basis that individuals
crossing the state border are deemed to have consented to certain
restrictions on their rights, as well as to obligations associated with
the special legal regime of customs control. According to the Supreme
Court, when a citizen knowingly enters an area subject to special legal
regulation (i.e. undergoes border and customs control), they accept the
risk of exceptional control measures being applied, including a personal
search. The Cassation Criminal Court’s legal position explains why,
although constitutional rights are preserved, they are subject to stricter,
less guaranteed rules that are necessary to ensure state security and
sovereignty at the customs border. By contrast, in criminal proceedings,
a personal search is a coercive measure not based on such implicit consent,
and is therefore subject to a higher level of procedural safeguards. Thus, the
individual effectively ‘consents’ to a different level of procedural safeguards
than those applicable in general criminal proceedings, legally justifying
the absence of a ruling by an investigating judge and the mandatory
participation of a defence lawyer.

A personal search is an exceptional form of customs control, intended
to detect any contraband or prohibited goods being transported across
the customs border. In contrast, a search of a person under the Code
of Criminal Procedure of Ukraine is an investigative measure carried
out to locate and seize items or documents relevant to specific criminal
proceedings. Such a search is usually "incorporated" into measures such
as arrest or the search of a dwelling or other premises.
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The procedure for conducting a personal search under the Customs Code
of Ukraine differs significantly from that under the Code of Administrative
Offences. While the Customs Code of Ukraine clearly regulates searches
at the customs border and requires a written decision from the head of
the customs authority, the Code of Administrative Offences contains less
detailed procedural requirements. Academic literature even contains well-
founded criticism of the current legislation in this area. Consequently,
although they exist, the procedural safeguards in the form of requirements
for witnesses are less stringent than those in the Customs Code of Ukraine
and the Code of Criminal Procedure of Ukraine.

The legal framework for conducting personal searches under
Ukrainian customs law: an analysis of legislation and case law

Article 340 of the Customs Code of Ukraine outlines clear yet ambiguous
conditions for carrying out personal searches. Adherence to these conditions
is essential for ensuring the legality of the procedure and the admissibility
of any evidence obtained.

In accordance with Art. 340(1) of the Customs Code of Ukraine, a personal
search may only be carried out if the following conditions are met
simultaneously.

Firstly, a written decision by the head of the customs authority or their
deputy is required to lawfully conduct a personal search. Unlike a search
of a person in criminal proceedings, however, this decision is administrative
in nature and is not subject to prior review by an investigating judge.
Nevertheless, judicial practice shows that the absence of such a decision
renders the search report inadmissible as evidence. Even if the factual
circumstances (the discovery of contraband) are confirmed, the procedural
defect in the document legitimising interference with a person’s rights
renders the search report inadmissible as evidence. Lawyers frequently
highlight this violation in their cassation appeals, including in Case
Ne 138/1081/23. In its ruling of 13 March 2025, the panel of judges of the
Second Chamber of the Cassation Criminal Court of the Supreme Court
stated that "the references in the appeal to non-compliance with the rules
of personal search due to the absence in the case file of a decision by the
head of the customs authority are not valid, since the defence did not
express any interest in obtaining this decision and did not file the relevant
motions during the implementation of the requirements of Art. 290 of the
Code of Criminal Procedure of Ukraine, or during the conduct of the trial
and appeal proceedings" [15].

As stated in the Odessa Administrative Court of Appeal’s ruling of October
1, 2013, "the discovery and removal of a "Vacheron Constantin" watch from
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Person_2’s wrist essentially constitutes a personal search of the individual".
At the same time, the panel of judges established that, on 26 December
2007, neither the Head of Boryspil Customs nor their representative issued
a decision to conduct a personal search of the claimant. Therefore, the
panel of judges agrees with the court of first instance’s conclusion that
the defendant, an inspector from Boryspil Customs’ Customs Clearance
Department No 1, violated the requirements for conducting a personal
search when searching the claimant [16].

Since Art. 340 of the Customs Code of Ukraine states that this decision is a
prerequisite, disregarding it makes the whole process unlawful. This means
that the seized items are deemed to have been obtained in a material breach
of the law and are therefore inadmissible as evidence.

Admittedly, the Criminal Cassation Court and the Administrative Cassation
Court within the Supreme Court take different approaches to this matter.
The Criminal Cassation Court adopts a stricter formalistic approach to
compliance with the requirement for a written decision by the head of the
customs authority or their deputy, considering procedural perfection to be
mandatory. In contrast, when considering cases of administrative offences
relating to breaches of customs regulations, the Administrative Court of
Cassation adheres to its general legal position set out in para. 44 of the 9
December 2021 Decision. According to this, "a breach of the procedure for
adopting an act should not, in itself, give rise to legal consequences for its
validity, except in cases expressly provided for by law" [17]. However, if the
procedural violation does not restrict a citizen’s fundamental rights (e.g.
the right to defence or the right to receive information on the grounds for
the inspection) and constitutes a technical error (e.g. minor deficiencies in
the drafting of the report), it may not be recognised as grounds for setting
aside the decision on the violation of customs regulations.

The wide variety of approaches taken by the courts means that lawyers
must have a clear understanding of whether a breach is substantive (i.e.
infringing key individual rights that affect the outcome of the customs
inspection) or procedural (arising from a technical inaccuracy). Generally,
the courts proceed on the basis that only substantial violations, which
directly affect the individual’s rights and the admissibility of evidence,
constitute grounds for declaring the personal search procedure unlawful.

It is also important that the individual is provided with a written decision
from the head of the customs authority or their deputy for their information.
An analysis of case law shows that it is important to confirm that the
individual has been made aware of the decision, for example, by adding a
note to the decision itself.
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The second mandatory condition for the lawful application of a personal
search is that there must be "reasonable grounds to believe that the
citizen is concealing contraband or goods that directly constitute a breach
of customs regulations, or that are prohibited from being imported into,
exported from, or transported in transit through, Ukraine". While the
Customs Code of Ukraine does not provide an exhaustive list of "reasonable
grounds", this wording requires customs officials to possess specific,
objective facts or information that justify such interference with an
individual’s right to personal integrity. These grounds must relate to
a suspicion that goods are being concealed that constitute a breach of
customs regulations or are prohibited from being moved across the border.

This provision is the most contentious, giving rise to a significant number of
administrative disputes. The problem stems from the fact that the current
customs legislation contains no regulatory clarification or an indicative list
regarding the legal concept of "reasonable grounds". This term’s vagueness
creates considerable scope for discretionary personal searches and abuse
of power by customs officials. In practice, officials may rely on operational
intelligence, risk profiles, or their own assessment of suspicious behaviour
during customs checks. Without clear legal regulation, challenging a
decision on a personal search in the administrative courts becomes a
dispute in which the parties seek to prove or disprove the objective existence
of grounds for conducting such a search.

In the absence of clear criteria, courts hearing administrative disputes
must carry out an "ex post facto" assessment of the reasonableness and
objectivity of the actions taken by customs officials. If the customs authority
cannot prove that, at the time the decision to conduct an inspection was
taken, there was objective evidence indicating a high risk of concealment,
the decision to conduct the inspection may be deemed unlawful. This
underlines the urgent need to clarify the legal concept of "reasonable
grounds" by amending Art. 340(1) of the Customs Code of Ukraine.

Despite the absence of a clear legislative definition of the term "reasonable
grounds", an analysis of the Supreme Court’s legal positions has revealed
the following five criteria that the Court uses to assess the lawfulness of a
personal search:

1. The requirement for objective information to exist: The Court proceeds on
the basis that "reasonable grounds" cannot be based solely on the subjective
suspicions or intuition of a customs official. There must be objective
information (e.g. operational data, risk analysis results, or information from
law enforcement agencies) indicating a high risk of concealment, specifically
in relation to that person at the time the decision to search is made.
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In particular, the ruling of the Kharkiv Administrative Court of Appeal,
dated 26 September 2013, states: "The report from the Security Service of
Ukraine in the Sumy region provides reasonable grounds for believing that
the claimant may be transporting prohibited items across the border in her
car or on her person, and therefore a search of the vehicle and a personal
search were justified" [18].

2. Proper documentation of the reasons: although customs legislation
does not expressly require the reasons to be set out in detail in the written
decision of the head of the customs authority ordering a personal search,
judicial practice effectively requires the customs authority to document
the reasons so that they can be submitted to the court to prove that the
decision was legal.

3. Direct link to smuggling (breach of customs regulations): the grounds
must relate to a suspicion of concealing contraband or items that breach
customs regulations or are prohibited from being moved. Grounds that are
not directly related to these conditions cannot be deemed sufficient for the
application of such an exceptional form of customs control.

The Odessa Administrative Court of Appeal’s ruling of 27 March 2013
rightly notes: "The court of first instance correctly concluded that the
aforementioned forms of customs control are applied when there are
reasonable grounds to believe that a person crossing the Ukrainian
customs border, or present in the customs control zone or transit area of
an international airport, is concealing contraband or goods prohibited from
export by Ukraine" [19].

4. Exceptional nature: The Court regards a personal search as an
exceptional form of customs control. This means that the customs
authority must demonstrate that less intrusive methods of control, such
as questioning the person, examining their documents, or inspecting their
belongings, were either impossible or ineffective in detecting concealment.

The Volyn Regional Court of Appeal ruling of May 13, 2013 states:
"Contrary to Articles 339 and 340 of the Customs Code of Ukraine,
the customs inspectors failed to exercise their authority to inspect and
re-inspect hand luggage and baggage. Furthermore, in accordance with
Articles 318, 320 and 544 of the Customs Code of Ukraine, within the
limits of their powers, the customs inspectors could have requested
a written declaration" [20].

S. The burden of proof lies with the customs authority. In the event of
a judicial challenge to a decision to conduct a personal search, it is the
responsibility of the customs authority to prove that there were "reasonable
grounds". The court will conduct an "ex post facto" review to determine
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whether these grounds existed and were reasonably justified at the time
the decision was made.

Even when there is a written decision and reasonable grounds, strict
compliance with the procedural safeguards set out in Articles 340(2-5) of
the Customs Code of Ukraine is crucial for the legitimacy of a personal
search. In other words, before the search begins, the customs official
must present the person with a written decision authorising the search
and inform them of their rights and obligations. They must also invite the
person to voluntarily surrender any concealed or undeclared goods. The
fact that the person has been informed of the decision and their rights, and
has refused to surrender the goods voluntarily, must be certified by a note
or entry on the decision itself, signed by the official.

Since "no written decision authorising the personal search was produced
during the claimant’s personal search by a customs official", the claimant
was not informed of his rights and obligations during the search. He was
also not asked to voluntarily hand over the undeclared goods. No report
was drawn up in the form established by the central executive authority
responsible for formulating and implementing state tax and customs
policy. This report was not signed by the customs official who conducted
the search, the citizen who underwent the search, or the witnesses present
during the search. Such inaction on the part of the senior state inspector
was classified by the Suvorov District Court of the city of Kherson as a
"gross violation of the procedure for conducting a personal search, as
provided for in Art. 340 of the Customs Code of Ukraine" [21].

Failure to comply with the requirements of Art. 340(3) of the Customs Code
of Ukraine regarding the proper recording of a person’s offer to voluntarily
surrender goods and/or their refusal may be used as a basis for challenging
the admissibility of the evidence in question, since it infringes their right
to choose and have this duly recorded. However, this breach may not be
grounds for rejecting evidence if it is proven beyond a doubt that the goods
were concealed.

The Customs Code of Ukraine establishes several procedural safeguards
to minimise violations of a person’s honour and dignity during a personal
search. The procedure must be carried out in a private room, and third
parties not involved in the search must not be allowed to observe it.
A personal search must be carried out by a customs official of the same
sex as the person being searched, in the presence of at least two witnesses
of the same sex. This is a mandatory requirement to ensure confidentiality
and objectivity.

An analysis of case law has shown that claimants often challenge the
results of a personal search on the grounds of a breach of the witness
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appointment requirements (for example, if customs officials, their
subordinates, relatives of the person subject to the search, or other
interested parties are appointed). After all, witnesses must be impartial.
Breaches of these requirements call into question the objectivity of the
personal search procedure record and may result in the evidence being
deemed inadmissible, infringing the individual’s right to an objective record
of the procedure.

A unique feature of the customs procedure is the strict requirement
that personal searches must be carried out exclusively by a medical
professional. This provision directly guarantees physical safety and the
medical legitimacy of the procedure, given that customs operations may
require contraband concealed inside the body to be detected. Therefore,
the Customs Code of Ukraine sets out a stricter, albeit highly specialised,
standard for protecting a person’s health during a personal search than the
general rules set out in the Code of Criminal Procedure of Ukraine.

In addition, before the start of the personal search, the individual has the
right to familiarise themselves with the procedure for conducting it, and to
provide explanations, submit requests, and make statements. These must
be recorded by the customs official in the report.

In accordance with Art. 340 of the Customs Code of Ukraine, the report of
a personal search must be signed by the customs official who conducted
the search, the person who underwent the search, any witnesses present,
and any medical professionals involved. The person who underwent the
search has the right to make a statement, which must be recorded in the
report.

In its ruling of March 17, 2009, the High Administrative Court of Ukraine
rejected the appellant’s argument regarding alleged violations committed
against him during a personal search. The court concluded that there was
no written record of the search and no entry in the logbook to that effect.
Based on this, the court concluded that no such search had occurred [22].

In its ruling of August 13, 2015, the Kherson Regional Court of Appeal
rejected the appellant’s argument regarding several violations committed
against him during the personal search. "The senior inspector of the State
Fiscal Service conducted customs control in the form of an oral interview
regarding the presence of goods subject to mandatory declaration when
crossing the Ukrainian customs border, as documented in the interview
Report No 0106/50801/15. According to the Report, which was signed by
the appellant without comment, he voluntarily handed over the money he
had concealed in his jacket pocket at the request of the customs officer;
therefore, there was no need to conduct a personal search" [23].
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In accordance with Art. 340(8) of the Customs Code of Ukraine, a copy of
the report shall be provided to the individual. Failure to do so constitutes
a breach of the individual’s procedural rights. However, the Administrative
Court of Cassation considers such breaches in the context of their
materiality and impact on the overall lawfulness of customs official’s
actions.

As the Criminal Court of Cassation points out, since a customs inspection is
a supervisory rather than an investigative measure, seizing items following
such an inspection does not constitute a search. Therefore, a detention
report does not need to be drawn up under Art. 208 of the Code of Criminal
Procedure of Ukraine, provided the person was not detained.

Restrictions on the conduct of personal searches for certain
categories of persons

In accordance with Art. 340(9) of the Customs Code of Ukraine, the
following individuals are exempt from personal search: the President of
Ukraine; the Speaker of the Verkhovna Rada of Ukraine; Members of
the Verkhovna Rada of Ukraine; the Prime Minister of Ukraine; the First
Deputy Prime Minister of Ukraine; the President and judges of the Supreme
Court; the President and judges of the Constitutional Court of Ukraine; the
Minister for Foreign Affairs of Ukraine; and the Prosecutor General, as well
as their travelling companions. However, exempting the "family members"
of senior officials from the exceptional form of customs control applied to all
other persons could be seen as a violation of the constitutional principle of
equality before the law. Granting senior officials and their family members
a legal privilege that exempts them from customs control, even in such an
exceptional form, could be used as grounds for legal action in cases where
ordinary citizens are subjected to disproportionate searches.

The phrase "family member" is used repeatedly throughout the text of the
Customs Code of Ukraine, not only in Art. 340(9), but also in Articles 359,
383, 384, 385, 386, 389, 391, 392, 580, and 587. However, the Customs
Code does not specify which individuals are considered family members.
An analysis of domestic legislation has revealed legal uncertainty regarding
who should be considered "family members" of the officials. According to
Art. 3 of the Family Code of Ukraine, a family consists of persons who
live together, share a household, and have mutual rights and obligations.
A married couple is considered a family even if they do not live together for
valid reasons, and a child belongs to their parents’ family even if they do
not live with them.

According to Art. 64 of the Housing Code of Ukraine, a tenant’s family
members include their spouse, children, and parents. Other persons may
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also be recognised as members of the tenant’s family if they permanently
reside with and run a joint household with the tenant. According to sub-
para. 14.1.263 of para. 14.1 of Art. 14 of the Tax Code of Ukraine, a natural
person’s family members include their parents, spouse, and children
(including adopted children) — these persons are classified as first-degree
relatives — as well as their siblings, maternal and paternal grandparents,
and grandchildren — these persons are classified as second-degree relatives.

In accordance with Art. 1 of the Ukrainian Law on the Prevention of
Corruption, a declarant’s family members include two groups of people:

1. The declarant’s spouse and children until they reach the age of
majority, regardless of whether they live with the declarant; and

2. Any other people who live with the declarant, share a household with
them, and have mutual rights and obligations with them (except
for people whose rights and obligations are not of a family nature),
including people who live with the declarant but are not married to
them.

To ensure legal certainty when applying the provisions of the Customs Code
of Ukraine, we recommend amending the Code to specify the legal basis for
applying the term "family member". Furthermore, we recommend removing
the reference to "family members" in Art. 340(9) of the Customs Code of
Ukraine to better implement the principle of equality in the regulation of
personal searches as an exceptional form of customs control for family
members of senior Ukrainian officials. The Constitutional Court of Ukraine
emphasises in its Decision Ne 11-r(II) /2023 of December 20, 2023 that "the
constitutional principle of equality, established by Articles 21 and 24 of the
Constitution of Ukraine, applies to all components of the Ukrainian legal
order, and it guarantees the equality of all people in their dignity and the
inalienability of their fundamental rights. The introduction of legislative
restrictions on the exercise of constitutional rights and freedoms cannot
contradict this principle”, emphasises the Constitutional Court of Ukraine
in the paragraph of sub-para. 2.2 of para. 2 of the reasoning section of its
Decision Ne 11-r(II) /2023 of December 20, 2023 [2].

Conclusions

An analysis of judicial practice concerning the application of Art. 340 of
the Customs Code of Ukraine demonstrates that Ukrainian courts have
developed a relatively consistent approach to personal searches as an
exceptional form of customs control.

Judicial practice confirms that strict compliance with procedural
safeguards is essential for ensuring the legality of personal searches and the
admissibility of evidence obtained as a result. Because personal searches
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constitute one of the most intrusive forms of customs control, courts
subject their application to particularly rigorous scrutiny.

From the perspective of customs authorities, the legality and sustainability
of personal searches depend primarily on compliance with formal statutory
requirements, especially the existence of a written decision authorising
the search and objective evidence demonstrating reasonable grounds for
conducting it.

Supreme Court case law shows that courts apply strict standards when
assessing the legality and proportionality of customs officials’ actions. Any
interference with constitutional rights, particularly the right to personal
integrity and the right to respect for private life, must be justified by genuine
and objectively verifiable risks rather than hypothetical assumptions.

Although Art. 340 of the Customs Code of Ukraine does not define the
concept of "reasonable grounds", this legislative gap is partially compensated
for through judicial review, which requires customs authorities to
substantiate the legality of their actions with objective evidence.

Considering the Supreme Court’s legal positions, defence strategies in
disputes concerning the application of Art. 340 should focus primarily
on documenting all procedural violations committed during the personal
search and challenging the existence of the statutory prerequisites for
conducting such searches.

Recommendations

To enhance legal certainty and reduce the risk of abuse by customs
authorities, Art. 340 of the Customs Code of Ukraine should be amended.
The following amendments are proposed:

1. Introducing a detailed statutory definition of the concept of "reasonable
grounds" within Art. 340(1) of the Customs Code of Ukraine, supplemented
by a non-exhaustive list of circumstances capable of constituting such
grounds.

2. Amending Art. 340(9) of the Customs Code of Ukraine to eliminate
unjustified exemptions from personal searches for senior public officials
and their family members.

3. Introducing into Art. 4 of the Customs Code of Ukraine a statutory
definition of the term "family member" for the purposes of applying Articles
359, 383-386, 389, 391, 392, 580, and 587.

The proposed amendments would improve legal certainty, strengthen
procedural safeguards, and promote compliance with the constitutional
principle of equality before the law.
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Abstract

The relevance of the study is determined by transformations in the political
systems of modern countries, which affect the characteristics of legal systems
and lead to changes in the manifestations of democratic systems. Such changes
are clearly evident in Latin American countries. Research into the influence of
political factors on legal systems will help prevent the negative manifestations
of such processes in Ukraine during its own institutional reform. The purpose
of this study is to identify the political causes and factors that contribute to
differences within homogeneous legal systems. The task is to analyse the
political systems of Latin American countries, identify key factors influencing
the differences between these systems, and characterise the various processes
that led to the transformation of their legal and political systems. For this
purpose, the following materials were used: monographs, collections of articles
by researchers, assessments by leading experts in political processes, annual
classifications of countries according to the democracy index formed by The
Economist, etc. The authors used a variety of scientific methods: philosophical
(dialectical and hermeneutic), general scientific (systemic, structural-complex,
content analysis, statistical-mathematical methods), and theoretical-legal
methods (comparative-legal, historical-legal, formal-legal, legal forecasting
method), and applied many principles, methods, and techniques of scientific
research (principles of determinism and retrospective analysis, objectivity,
historicism, classification, dogmatic-legal approach, principles of analogy,
and logical analysis). The results of the study highlighted the peculiarities of
different political systems in the Latin American region. The authors concluded
that the legal systems of Latin American countries represent different groups
of political systems. To divide into such groups, various factors should be
taken into account, including the rule of law, democratic accountability of state
bodies, and various indicators of democracy. Further research could explore
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the impact of various political processes and reforms on the characteristics of
individual national legal systems in Latin American countries.

Keywords: legal system; political order; democracy index; South America;
Central America; the Caribbean.

[IpaBOBIi cUCTeMHU B yMOBaX Pi3HUX NOJIITUYHUX NOPAAKIB
(Ha mpukaai KpaiHn JIJaTUHCbKOI AMepuKH)

CraniciaB [lerpoBud4 [lorpe6Hsak*
HayionasnvHull wpuduyHuli yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: s.p.pogrebnyak@nlu.edu.ua

OsieHa BosiogumupiBHa 3iH4Y€eHKO
HayioHaabHull opuduyHull yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina

AHorTauia

ArxmyanbHicms 00CNI0HKEeHHS 00YMO8eHA MPAHCHOPMAUIAMU, ULO 8I10OYUCS 8
NONMUUHUX NOPSIOKAX CYUACHUX KPAiH c8imy, SKi 8niuearoms HA xapaKkmepu-
CMuKu npagosux cucmem ma npus3goosimsb 00 3MIH Y NPosieax 0eMOKpamuuHUX
nopsiokie. Taxi 3MiHU ACKPABO NPOCMEKYomubcsi HA NpUuKLadi 1amuHoamepu-
KaHcobKkux oeprkas. [IocniOsKeHHsT 8NUBi8 NOJIMUUHUX haKmopie HA Npasosi
cucmemu chpusimume 3anobieaHHI0O He2amueHUM NPosieam MakKux npouecie 8
YKpaini npu pehopmysaHHi eracHux incmumyuiti. Memoro 0ocnioxeHHs € 3°acy-
B8AHHS NOMMUUHUX NPUUUH, paKmopis, siKi Msi2HYMb 3a co60t0 Nosigy GIOMIiH-
Hocmell Y 00OHOPIOHUX Npagosux cucmemax. 3a80aHHIM € AHA3 NOIMUUHUX
nopsiokie kpain AamuHcekoi AmMepurku; SUSIB/IEHHS KAU08UX paKmopis, U0
gnuearoms Ha GIOMIHHOCMI MK NOJAIMUUHUMU CUCMEMAMU JAAMUHOAMEPU-
KAHCbKUX KpaiH;, XxapaKkmepucmuka pi3HOMAHIMHUX NPoUecis, Wo obymosunu
MPAHCHOPMAYII0 NPABOBUX MA NOJAIMUUHUX CUCMeM O3HAUEeHUX KpaiH. [ns
Ub020 6YSU BUKOPUCMAHI MaKi mamepianu: mMoHoepadii, 36ipku cmameti 0ocnio-
HUKIB, OUIHKU NPOBIOHUX haxXi8Ui8 3 NOSIMUUHUX NPOUECi8, WLOPIUHL KAACUPIKa-
uii Kpain 3a inoerxcom demorxpamii, aKi popmye The Economist, ma iH. Aemopu
BUKOPUCMOBYBANU PISHOMAHIMHI HAYKO8L mMemoou: ¢pinocodpcobki (Oianekmuu-
HUll ma zepmeHesMuUUHUl), 302a/lbHOHAYKO8L (cucmemHuill, cmpyKmypHo-
KOMNNEKCHU, KOHMEeHM-aHAaNi3Yy, CMAmMUCMUUHO-MAMEMAMUYHUT memod) ma
meopemuKo-npagosi Memoou (NOpieHsIbHO-NPA8o8Ull Memoo, ICMOpUUHO-Npa-
808Ull, POPMANLHO-IOPUOUUHUTL, MEMOO NPABO8O20 NPOZHO3YBAHHSL), HUMU OYJSL0
3acmocosaHo bazamo npuHyunis, cnocobie ma NPuiiomie HayKo8o-00CAIOHUYb-
Koi OisibHOCMI (NPUHYUNU OemepMiHi3MYy ma pempocneKmueHoz20 aHAi3Y,
o6’ekmugHocmi, icmopusmy, KaacugiKayii, 002MAMUUHO-NPABO8ULL NIOXI0,

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2026. Issue 1(29) 27



Hoepe6Hsk C. I1., 3inuenko O. B. [Ipasosi cucmemu 8 yM08ax pizHUX NOAIMUYHUX NOPSIOKIG...

NPUHYUNU aHAN02i ma N02iUHUL aHani3). Peaynsmamamu 00CcniosKeHHsT cmasio
sucgimneHHst ocobausocmell pi3HUX NOAIMUUHUX NOPSOKI8 KPAiH amuHoame-
pUKaHCbKO20 pezioHy. Aemopu OililulU BUCHOBKY, U0 NPABO8L cUCMeMU 0epias
Aamurcokoi Amepuru npedcmaesisiioms pi3Hi 2pYnu NOAIMUUHUX NOpsioKie. /ns
nooiny Ha Maxki 2pynu caid 8paxo8ys8amu. Pi3HOMAHIMHL paKmopu, ceped SIKUx
8epPxX08eHCMB80 NPasa, 0eMOKpamuuHa Ni038IMHICMb 0epIA8HUX Op2aHis8, pPi3-
HOMAaHIMHI iHOuxamopu demoxkpamii. [lepcnexmugamu nodasibulux 00C1i02KeHb
€ 00CNLIOXKEHHSL 8NUBI8 PISHOMAHIMHUX NOJIMUUHUX npouecie ma pegopm HaA
XapaKmepucmurKu OKpemux HAYiOHANbHUX NPA8o8UX cCUCMmem JaAMmUHOAMepU-
KaHCbKUX OepoKas.

Knrouoei cnosa: npagosa cucmema,; NOAIMUUHUN NOpsi0oK; THOeKC 0emorKpamii;
ITieoerHna Amepura; LlenmpaneHa Amepura; Kapubcokuii 6acetiH.

Introduction

Today, there are a large number of legal systems on the legal map of
the world: national, subnational, supranational, and quasi-national.
However, the legal system is most often associated with the national legal
system — the legal system of a separate state. All national legal systems
are separate, independent units, and at the same time have different,
sometimes opposing, characteristics. At the same time, differences may
exist even within legal systems that belong to the same legal family (group
of legal families) and which, by definition, should have common or similar
features. What is the reason for such different characteristics in similar
legal systems?

It is known that various criteria and factors influencing these systems
are taken into account when characterising legal systems. According to
their formal characteristics, legal systems are grouped into legal families:
Romano-Germanic, Anglo-American, religious, and traditional. It should
be noted that even today, there is no single established and universally
recognised classification of legal families among comparativists, so the
authors of this article adhere to the classification developed by scholars at
Yaroslav Mudryi National Law University [1, p. 37].

At the same time, legal systems can differ significantly from each other in
terms of non-legal (essential) characteristics. These are external factors that
can determine these differences: political, economic, cultural, moral, etc.
This was noted in the classic studies of R. David, K. Zweigert, and H. Kotz,
who considered ideology as one of the important factors underlying the
classification of legal systems [1, pp. 34-36]. Therefore, two legal systems
that belong to the same legal family and have a common historical origin
can differ greatly in their characteristics.
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Latin American countries, which include Central and South America
and the Caribbean, are a prime example of such systems. On the one
hand, they have similar legal systems. On the other hand, we can note big
differences in ideology (in particular, legal), which affect relations in the field
of protection and enforcement of human rights, the activities and powers
of the president, parliament, governments, etc. The rule of law, human
rights, and democracy are not universal, practically significant values for
the legal systems of Latin American countries, which calls into question
the inclusion of all these systems into a single group of Latin American law.

At the same time, the opposite opinion can also be found in scientific
literature. Thus, Thomas Wright, when studying the history of the
development of democracy in Latin America, emphasised that "compared
to most of the world, including major regions of Asia, Africa, the Middle
East, and most of the former Soviet republics, Latin America is a beacon
of democracy" [2, introduction, XV]. Roberto Gargarella, Sebastian
Guidi, and Conrado Hubner Méndes emphasised that in Latin America,
"institutional views, declarations of rights, ideological foundations,
and canons of constitutional thought exhibit a striking similarity that
is far from accidental" [3], introduction, p. XV]. At the same time, this
did not prevent them from noting that "since gainig independence,
Latin America has become an important laboratory for constitutional
experiments", that such "experiments in the Latin American region with
constitutional transplants, political authoritarianism, hyper-presidential
regimes, borrowing foreign legal instruments, and others will help to
better understand constitutionalism and constitutional solutions to such
problems" [3, introduction, pp. XVI-XVII].

It must be acknowledged that the problems of democratisation of legal
systems in the modern period remain extremely acute throughout the
world; at the same time, the number of authoritarian countries is,
unfortunately, growing. Matthew C. Ingram and Diana Kapiszewski, in
their study of the justice complex in Latin America, pointed out that
it is very important to "understand why it has been and remains so
difficult to establish the rule of law in many parts of the world" [4, p. 14].
Rachel Sieder, Karina Ansolabehere, and Tatiana Alfonso emphasised
that "studies of law and society in Latin America focus on the relationship
between law ... and ... the political environment, institutional forms and
cultural characteristics" [5, p. 1].

We believe that studying the political systems of Latin American states will
allow Ukraine to avoid repeating the mistakes of the countries of the Latin
American continent and to borrow positive experience when modernising its
political institutions. This is particularly useful today. Francis Fukuyama
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has devoted several of his recent works to the study of the political orders
of modern states and their components [6; 7]. Even before the Russian
Federation’s full-scale invasion of Ukraine, he noted that "Ukraine is
important to the rest of the world. If it fails to modernise and returns to
Russia’s orbit, this will send a disturbing signal to the rest of Eurasia ...
Russia understands this and is doing everything it can to prevent Ukraine
from succeeding. Therefore, the young generation of Ukrainian leaders will
have to ensure that their country truly achieves the proper balance between
state, law, and democracy" [6, p. 8]. That is why the use of the political and
legal experience of the states of the Latin American continent is important
for the evolution and reform of the political and legal system of Ukraine,
especially on the path to joining the European Union.

The purpose of this article is to identify the political reasons and factors
that lead to differences in homogeneous legal systems. The authors set
themselves the task of analysing the political systems of Latin American
countries; identifying key factors influencing the differences between the
political systems and legal systems of Latin American countries; and
characterising the various processes that led to the transformation of the
legal and political systems of these countries.

Materials and Methods

To identify differences in the political systems and political processes
of Latin American countries that influence the emergence of differences
in the characteristics of their legal systems, the authors used a variety
of materials: monographs, collections of research articles, assessments
by leading experts on political processes, annual country rankings
based on the democracy index compiled by The Economist, etc. To this
end, the authors drew on a variety of scientific methods and principles:
philosophical, general scientific, and theoretical-legal methods, using many
techniques and approaches from scientific research.

Among the general philosophical methods used in writing this article,
dialectical and hermeneutical methods should be mentioned. The
dialectical method made it possible to trace the development and various
transformations of the political and legal systems of Latin American states
and to clarify the universal and individual characteristics of the political
orders of these legal systems. The hermeneutic method allowed the authors
of the article to delve into the essence of political institutions through the
interpretation of texts of normative legal acts of countries in Central and
South America and the Caribbean.

The comparative legal method, which became the leading one in writing this
article, contributed to the generalisation of the political and legal experience
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of Latin American countries. It was used to clarify similar (homogeneous)
or distinctive features and to determine the stages of development of the
objects of study. The comparative legal method made it possible to compare
the legal systems of Latin American countries, their political institutions,
and procedures in order to identify similarities and differences between
them. The comparison revealed the state of the legal system as a whole,
taking into account the characteristics of individual political institutions
that determined the differences between the legal systems of the region. It
was the application of the comparative law method that helped to identify
differences in the political systems of Latin American countries, which
traditionally form a single group of Latin American law, but at the same
time have different political characteristics and form different groups
based on them. The principles of determinism and retrospective analysis
contributed to the establishment of cause-and-effect relationships between
processes.

The systemic method allowed us to consider the countries of Central
and South America and the Caribbean as equivalent system units, in
accordance with the requirements of which the research problem was
formulated. The principle of historicism helped to examine and identify
the significance of processes in the context of different periods, which
also made it possible to formulate the differences between the political
systems of Latin American countries. The principle of objectivity, together
with the principle of historicism, contributed to the avoidance of outdated
characteristics of the political systems of states and their components that
affect the characteristics of the legal system of states.

The structural-complex method, classification method, dogmatic-legal
approach, principles of analogy, and logical analysis made it possible to
study the political and legal processes of various Latin American countries,
identify their significance in the process under study, formulate general
conclusions, and establish differences in the political systems of Latin
American countries. The content analysis method allowed for a quantitative
analysis of the texts of normative legal acts and scientific articles for the
purpose of further interpretation of the patterns in the development of the
process of transformation of political institutions in the countries under
study.

The historical-legal method was used in the study of the formation and
development of legal systems, their political institutions, elements,
and stages of constitutionalism in Latin American countries and their
administrative and legal regulation. It was this method that made it possible
to better understand the dynamics of the research process and draw
certain conclusions about the influence of the past on the current state of
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development of political institutions and processes in the legal systems of
the South American continent.

The formal-legal method provided an analysis of the powers of political
actors in public administration in Latin American countries and made it
possible to identify the main factors that determine the differences in the
political systems (regimes) of the countries under study.

The method of legal forecasting was used to identify possible scenarios
for the development of political and legal processes in Latin America and
options for improving the situation in this area in countries that are
classified as hybrid and authoritarian according to the democracy index.

The statistical and mathematical method made it possible to obtain and
process quantitative indicators of the activities of political bodies and
political institutions, to clarify the dynamics of such processes in various
countries of Latin America.

Results and Discussion

General characteristics of legal systems and political orders in Latin
American countries

French comparativist René David was one of the first to propose a
classification of legal families, using two criteria simultaneously: legal
technique and ideological. Under the ideological criterion, he meant factors
of philosophy, economics, politics, morality, religion, etc. It follows from
this that it is external factors (external legal factors) that can determine
differences in similar legal systems [1, pp. 34-36]. It should be noted
that after the dismantling of the socialist system at the end of the 20th
century, the economic factor and the factor of official state ideology lost their
fundamental significance. At the same time, it can be seen that in ideological
matters, social values (primarily in the legal and political spheres) come to
the fore, determining the direction of the relevant legal system and forming
its semantic guidelines. It should be noted that this value factor cannot be
considered exclusively external. Together with other factors, it determines
what K. Zweigert aptly called "legal style" [1, p. 36]. Formal characteristics
in different legal families include various features, among which are a
unified (similar) system of sources of law (forms of law), systematisation of
legislation and its forms, common historical origins, etc. According to these
formal characteristics, legal systems within legal families are homogeneous.

As is known, there is an approach according to which the legal systems of
Latin American countries constitute a separate group of Latin American
law [1, p. 62]. These legal systems were similar to those of North America
(USA) in the construction of the public sphere. After gaining independence,
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Latin American countries turned to the US Constitution as a model when
developing their own constitutions. This was because in the 19th century,
after gaining independence, the vast majority of countries in the region
chose a federal form of territorial organisation and a republican form of
government (today, there are only four such federations left in the region —
Brazil, Argentina, Venezuela, and Mexico). At that time, there was only one
written constitution of a federal republic — the Constitution of the United
States, which Latin American countries turned to as a model for developing
their own constitutions [8, p. 411]. This explains the construction of the
public law spheres of Latin American countries according to the American
model. In turn, the sphere of private law in Latin American countries is
built on the model of Romano-Germanic law, which spread in the region as
a result of the influence of the legal systems of the metropolitan countries
(Spain, Portugal). But in the modern period, the legal and political systems
of Latin American countries differ greatly from each other.

F. Fukuyama understands political order as a combination of three basic
categories of institutions: the state, the rule of law, and accountability
mechanisms (democratic accountability) [6, p. 21]. As a category of political
order, the state must distinguish between "the private interests of the head
of state and the public interests of society as a whole" and "treat all citizens
impartially, enforcing laws, appointing officials, and implementing political
decisions without bias in favour of any particular group" [6, p. 21].

The rule of law is, according to F. Fukuyama, "the binding nature of general
rules even for the most politically powerful players in a given society"
[6, p. 13]. The researcher emphasises that "the rule of law should be
distinguished from what is sometimes called ‘rule by law,” when the ruler
himself does not follow the orders he has issued" [6, p. 21].

Accountability is the response of state power to the interests of the whole
society, and not to the interests of individual groups. [6, pp. 21-22].
Accountability can be understood both in procedural and substantive
aspects. The procedural aspect is understood as the holding of periodic
free and fair multiparty elections, through which citizens have the
opportunity to elect and "discipline" their rulers. The substantive aspect
implies sensitivity to society’s expectations outside the electoral process.
Accountability is most often understood as a set of procedures in modern
democracies that "force the government to respond to the demands of its
citizens. However, high-quality procedures do not necessarily guarantee
a substantive result" [6, pp. 21-22].

In the annual ranking of countries by democracy index compiled by the
Economist Intelligence Unit, Latin American countries are represented in
all four groups: the first of which is full (complete or perfect) democracies,
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the second is flawed democracies, the third is hybrid countries (transitional
regimes from democratic to authoritarian), and the fourth is authoritarian
countries. The compilers of the annual classifications take into account
sixty indicators in five categories: elections and pluralism, civil liberties,
government activity, political engagement of the population, and political
culture [9, p. 9], that is, indicators that form an overall idea of the political
order of a particular state.

In the 2024 ranking, Uruguay and Costa Rica were included in the first
group of full democracies in the Latin American region. Flawed democracies
are represented by countries such as Chile, Trinidad and Tobago, Panama,
Suriname, the Dominican Republic, Argentina, Brazil, Colombia, Guyana,
and Lesotho. Hybrid regimes exist in Paraguay, Peru, Mexico, Ecuador,
Honduras, El Salvador, Guatemala, and Bolivia. Authoritarian regimes were
established in Haiti, Cuba, Venezuela, and Nicaragua [9]. As we can see,
the vast majority of Latin American countries are included in the group
of lawed democracies and the group of hybrid countries. The authors
of the article draw the attention of readers to the fact that at the time of
preparation of this article, the ranking of countries with the Democracy
Index for 2025 had not yet been published.

In her study of contemporary political history around the world, T. Orlova
emphasizes that Latin American countries are characterized by "life in
irreconcilable contradictions and antinomies, ... hence the weakness of
institutionalization, the weakness of the legal principle, and the desire
to compensate for it through spontaneous charismatic actions: coups,
leadership cults, populist ideologies and organizations, and the informal
economy" [10, p. 405] and draws attention to the fact that "the desire to
strengthen the role of the state resulted in the seizure of power by military
regimes" [10, p. 406].

For 25 years (1964-1989), military dictatorial regimes were widely
represented in Latin American countries: the regimes of Juan Domingo
Peron in Argentina, Getullio Vargas in Brazil, Alfredo Stroessner in Paraguay,
Augusto Pinochet in Chile, and others [10, p. 406], which were put to an
end by the democratic revolutions of the 1980s. T. Orlova emphasises that
these "revolutions eliminated all the ‘iconic’ military dictatorships, ... and
put an end to the ‘institutional authoritarianism’ that had developed in
Brazil and Argentina. It was these countries, according to the researcher,
that "supported the world of military-technocratic dictatorships throughout
Latin America" [10, p. 406].

The influence of these military regimes can still be traced today through
the prevalence of delegated legislation in the system of sources of Latin
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American law, the presidential form of government, the special role of the
army, and others [8, pp. 413, 415].

Features of selected political systems in democratic countries in
Latin America

Uruguay (ranked 15th) and Costa Rica (ranked 18th) are the only fully
democratic countries in Latin America. Countries that "respect civil liberties
and fundamental political freedoms, where the population is characterised
by a high level of political culture, developed democratic principles, an
effective system of government, an independent judiciary, and independent
media" should be considered full-fledged democracies [9]. Such countries
receive 8-10 points in the ranking.

Uruguay leads the democracy index among Latin American countries. And
for good reason. The electoral process and pluralism are 10 (maximum)
points, the functioning of the government is 9.29 points, participation in
political life is 7.78 points, political culture is 6.88 points, and civil rights
are 9.41 points. The overall score is 8.67 out of 10 possible; over the past
year, the position in the rating has deteriorated by one point [9, p. 15].

Larraburu Conrado Ramos and Milanesi Alejandro, while studying the
problems of public administration and state patronage in Uruguay
for the period 2020-2025, characterised the activities of the united
government headed by Luis Alberto Lacalle, the President of Uruguay. They
examined various aspects of the political and professional characteristics
of "appointees" and their role in the system of public administration,
comparing different forms of patronage with institutional variables
related to the party system and presidential powers [11, p. 362]. The
researchers concluded that despite the "significant degree of politicization
of public administration, there was no evidence of mass colonization
of the administrative apparatus by political appointees”, and that "the
predominance of party professionals and programmatic technocrats reflects
the highly institutionalized and programmatic nature of the party system
in Uruguay and the coalition structure of the then ruling government" [11,
pp. 373-374].

It should be noted that Uruguay’s political order did not always meet the
criteria of a perfect democracy. In 1996, Uruguay underwent constitutional
reform, which, according to German Bidegain and Felipe Carozzi, "changed
the electoral system, introducing, among other innovations, official
primaries and a second round of voting in presidential elections" [12].
Although it was carried out "for reasons of short-term electoral expediency,
in the long term the reform improved the ability of parties to participate
in the formation of successful electoral coalitions" [12]. We see that the
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components of the political order in Uruguay meet the requirements of
a democratic order, which is confirmed by the country’s classification as
a group of perfect democracies.

Martin-Mayoral, Fernando and Plua, Maria Gabriela Peniaherrera conducted
a study on the relationship and interinfluences between income inequality
and democratic and technical dimensions of governance in 22 Latin
American countries from 1996 to 2023 [13]. The authors emphasized
that they "reassessed the traditional view that higher quality governance
uniformly reduces inequality", that "at the disaggregated level, political
stability, rule of law, and regulatory quality are significantly associated with
inequality", and emphasized that "governance reforms in Latin America
should prioritize reducing the risk of unconstitutional regime change,
improving the regulatory framework to promote competitive markets, and
strengthening the independence of the judiciary to ensure equal access to
justice. Such reforms can lead to stronger institutions and contribute to
more inclusive and equitable social outcomes" [13, p. 1].

Costa Rica, which is also part of the group of full democracies and ranks
18th in the ranking, has undergone various reforms over time, primarily
constitutional ones (for example, in 1977 and 2002). Carolina Leon Bastos
and Victor Alejandro Wong Meraz, in their article "Constitutional Reform
and Its Limits in Costa Rica’s 1949 Constitution", emphasized that "the
political constitution of any country must ensure that its text is consistent
with the reality in which it exists", underlining that "there are implicit
limitations on that power, including political principles and fundamental
rights, the separation of powers, and the principle of reform" [14]. These
are important principles that influence the characteristics and changes in
the political order. The electoral process and pluralism in the 2024 ranking
for Costa Rica score 9.58 points, government functioning — 7.50 points,
participation in political life — 7.78 points, political culture — 6.88 points,
and civil rights — 9.71 points. Costa Rica’s overall rating is 8.29 points out
of a possible 10 [9]. Over the past year, the country’s position in the ranking
has deteriorated by one place, as in Uruguay.

Incomplete (flawed) democracies are those countries where elections are
held according to democratic principles and are free, but certain problems
may arise. At the same time, the fundamental rights and freedoms of
citizens are valued. Also, incomplete democracies are characterised by a low
level of political culture development, a low level of population participation
in politics, and problems in the functioning of the governance system
[9]. These countries score between 6 and 7.9 points overall. Incomplete
democracies are represented by Latin American countries such as Chile
(29th place), Trinidad and Tobago (45th place), Panama (47th place),
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Suriname (48th place), the Dominican Republic (52nd place), Argentina
(54th place), Brazil (57th place), Colombia (60th place), Guyana (69th
place), and Lesotho (70th place).

Some unitary countries in Latin America (Colombia in 1992, Peru in 2002,
Bolivia in 2005, and Chile in 2016) experimented with "strengthening their
regional governments": they introduced elections for governors instead of
their appointment, which is usually typical of federal countries [15]. On
the one hand, all four countries aimed to create similar institutional tools,
and on the other, each of these countries pursued decentralisation for a
different purpose. Colombia pursued this form of decentralisation as part of
constitutional reform, although the government’s main expectation was to
appease the rebels. In Bolivia, attempts were made to prevent the outbreak
of civil war. The president of Peru pursued decentralisation to emphasise
his difference from his predecessor, the dictator Alberto Fujimori, who had
established an authoritarian regime. In Chile, the election of governors
was conditioned by an attempt to suppress large-scale protests. Thus, the
"institutional path" was caused by various reasons, but aimed at improving
its political order towards its democratisation [15].

Brazil is the largest country in the South American continent and the
Caribbean. It is actively developing in various directions, but has many
internal problems that affect the characteristics of its political and legal
systems. Brazil ranks 57th in the 2024 ranking, with a total score of
6.49 points: electoral process and pluralism — 9.58 points, functioning of
government — 5 points, participation in political life — 6.11 points, political
culture — 5 points, civil rights — 6.76 points [9]. Over the past year, the
country has fallen six places in the ranking, indicating a serious threat to
democratic institutions.

Augusto Zimmermann, in his work "Constitutions without Constitutionalism:
The Failure of Constitutionalism in Brazil", writes that "in some Latin
American countries, political stability relies less on "impersonal constitutions”
and more on certain "personal pacts" established by political rulers. These
pacts are often extralegal in nature, although they "provide order, relying
on personal loyalty rather than the law to unite society". [16, p. 103].
Augusto Zimmermann believed that the institution of the presidency in Latin
America had not been successful, emphasizing that it was characterized by
a "significant inability to establish the rule of law" and "that the presidential
systems of Latin America were in a state of constant, unstable fluctuation
between abuse of power and its deficit" [16, p. 104]. The researcher also
argued that legal norms must be based on unconditional public morality,
otherwise "the rule of law may become an "unrealizable and even undesirable
ideal, and ... society will quickly return to a state of arbitrary tyranny" [16,
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p. 104]. The scholar considers one of the main obstacles to establishing the
rule of law in Brazil to be the fact that democracy "in most of Latin America
belongs to the realm of constitutions and codes rather than reality" and
that "extra-legal actors of a socio-political nature can seriously threaten
the satisfactory implementation of any constitutional basis" [16, p. 104].

Florentino Rico, Heidy Rico, Mario de La Puente, Jose Torres, Hernan
Guzman, in their study, analysed the political systems and fiscal
responsibility relationships of ten Latin American countries for the period
2004-2023: Brazil, Venezuela, Chile, Nicaragua, Argentina, Peru, Bolivia,
Ecuador, Uruguay, and El Salvador. To obtain high-quality results, these
researchers used not only the Economist Intelligence Unit’s democracy
index, but also additional democracy indices from Freedom House (ratings
with subcategories of political rights and civil liberties) and V-Dem
(includes: the liberal democracy index, which measures the protection of
individual and minority rights from state tyranny; the electoral democracy
index, which assesses electoral principles, including clean elections and
freedom of association; the deliberative democracy index, which assesses
public deliberation in political decision-making; the egalitarian democracy
index, which measures equal protection of social rights between groups;
and the judicial constraints on the executive index, which assesses the
executive branch’s compliance with constitutional constraints) [17]. The
authors emphasised that the region has experienced numerous transitions
between democratic and authoritarian regimes, but in democratic countries
of the region, the relationship between regime and fiscal performance
is stronger [17]. "Countries with stronger democratic institutions have
demonstrated greater resilience during economic challenges and better
resource management during periods of growth" [17]. Tetyana Kostadinova
and Milena Neshkova, in their study of leadership and corruption in 32
countries in Eastern Europe and Latin America, concluded that "personalist
leadership through democratic elections can undermine accountability, fair
governance, and the quality of democracy as a whole" [18].

Among the democratic countries of Latin America, democratic standards
have deteriorated over the past year, and ratings have fallen in Uruguay
(-1 place), Costa Rica (-1), Chile (-4), Trinidad and Tobago (-2), Brazil (-6),
Colombia (-5), and Guyana (-2). Manifestations of democracy remained at
the same level in Argentina, but increased in the Dominican Republic (+9
steps), Lesotho (+1), Panama (+1), and Suriname (+1).

The Economist Intelligence Unit’s annual report for 2024, "Democracy
Index 2024: What’s wrong with representative democracy?", states that the
main problem facing democracies is often cited as populism rather than the
shortcomings of representative systems [9, p. 6]. Daniel Hellinger associates

38 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2026. Bun. 1(29)



Pohrebniak, S.P, & Zinchenko, 0.V. Legal systems in different political orders...

populism with "a suit that politicians take off the hanger when they need
to enlist public support to achieve a goal" [19, p. 128].

Political orders of individual hybrid and authoritarian states in Latin
America

A hybrid regime is usually understood to mean states that are characterised
by regular indirect violations during elections, which prevents them
from being recognised as fair and free. In these countries, there may be
government pressure on political opponents, a government that often exerts
pressure on political opponents, a lack of judicial independence, widespread
corruption, persecution and pressure on the media, a lack of the rule
of law, profound shortcomings in the development of political culture,
low levels of political participation, and problems with the functioning of
the management system [9; 20]. Such states receive between 4 and 5.9
points [9]. Hybrid regimes in the Latin American region are represented
by Paraguay (75th place), Peru (78th place), Mexico (84th place), Ecuador
(85th place), Honduras (90th place), El1 Salvador (95th place), Guatemala
(97th place), and Bolivia (103rd place).

Mexico is the northern part of Latin America. Daniel Hellinger, in his
book "Comparative Politics of Latin America: Democracy at Last?" argues
that some of the exceptional features of the Mexican political system
(civilian control over the military, independent foreign policy, strong political
institutions over several decades, and orderly political succession) are a
legacy of the Mexican Revolution. Mexico was "the only country in the
region where the military never came to power, as in Argentina, Brazil, and
Chile, but the political system certainly became more authoritarian, relying
less and less on popular consent over time" [19, p. 146|. Mexico’s rating
for 2024 increased by 6 positions; its total score is 5.32 points [9, p. 18].

Countries with no or extremely limited political pluralism should be
considered authoritarian. In the vast majority of cases, they are based on
absolute dictatorship, although they may have some traditional democratic
institutions in a severely curtailed form, with constant violations of civil
liberties and elections that are either non-existent or not free and fair.
Other characteristic features include comprehensive censorship by the
ruling regime, a ban on criticism of the regime, and a lack of independence
in the judicial system. Authoritarian countries score less than 4 points in
the Democracy Index [9; 19]. Authoritarian regimes are established in Haiti
(131st place), Cuba (135th place), Venezuela (142nd place), and Nicaragua
(147th place).

Cuba ranks 135th in the 2024 Democracy Index, with a total score of
2.58 points: electoral process and pluralism — O points, functioning of
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government — 2.86 points, participation in political life — 3.33 points,
political culture — 3.75 points, civil rights — 2.94 points [9, p. 20]. The
ranking position has not changed in a year. Daniel Hellinger emphasised
that "Cuban politics is more complex than the simple image of dictatorship
so often portrayed in the American media. It is difficult to answer the
question of how the Cuban political system actually functions and what
the balance between consent and repression is" [19, p. 294]|. The researcher
points out that Cuban elections are characterised by a large number of
candidates, they are "open to all, not just party members". At the same
time, opposition parties are banned from participating in elections, and
there are repressions of dissidents [19, p. 295].

In 2008, Cambridge University published a collective monograph entitled
"The Rule of Law: Politics of Courts in Authoritarian States", whose authors
decided to fill this gap in the scientific sphere, explaining their choice of
topic by the fact that scholars usually focused on the problems of judicial
activity in democratic states, trying to understand the reality of judicial
policy in a non-democratic environment in the absence of transparency
[21, introduction, p. 3]. The authors of the study argue that even for
authoritarian states, legitimacy is important, "at least to save on the use of
force, which is also a component of maintaining power", that authoritarian
rulers try to "justify their questionable legitimacy by preserving judicial
institutions that create the impression, if not the full effect, of restrictions
on arbitrary rule" [21, introduction, p. 5].

Over the past year, democracy in hybrid and authoritarian states in Latin
America has improved in Mexico (+6 places), Honduras (+5), El Salvador
(+1), Guatemala (+3), and Bolivia (+3). Venezuela, Cuba, and Ecuador
remained at the same level in the ranking, while Paraguay (-1), Peru (-1),
Haiti (-2), and Nicaragua (-4) saw their ratings decline.

The authors of the Economist Intelligence Unit’s annual report, "Democracy
Index 2024: What’s Wrong with Representative Democracy?", note a steady
decline in the quality of democracy in Latin America and the Caribbean for
the ninth consecutive year in 2024. At the same time, the report emphasises
that "the region remains the third most democratic in the world after North
America and Western Europe. It is ahead of Eastern Europe, Asia, and
Australia, sub-Saharan Africa, the Middle East, and North Africa" [9, p.
52]. The report also identifies the strengths and weaknesses of democracy
in Latin America. Among the strengths are above-average global results in
the categories of electoral process and pluralism, political participation and
civil liberties, and government functioning; among the weaknesses are the
worst results in political culture [9, p. 52].
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Conclusions

Thus, while there are common features of legal systems that allow them to
be grouped, there are also distinctive political features that justify classifying
such systems into different groups (subgroups). Due to the peculiarities of
the legal and political order of Latin American countries, it becomes possible
to have alternative approaches to placing their legal systems on the legal
map of the world. Without a doubt, alternative classifications, depending
on the available data and the specific interpretation of these data, are
generally inherent in comparative law. However, the situation with Latin
American countries is particularly specific. Taking into account political
and legal factors (in particular, the role of the state, the functioning of the
rule of law, and the existence of effective democracy) for the purposes of
classifying legal systems, it can be stated that there are serious differences
between Latin American countries themselves (internal differentiation) and
significant differences between Latin American countries and countries
with Romano-Germanic and Anglo-American legal systems (external
differentiation). Of course, it can be argued that each classification will have
certain advantages, and in fact, there are characteristics of each system
that allow it to be placed within a particular legal family or to form one or
more groups within the relevant family. But in this case, the researcher
will be forced to formulate and justify the so-called predominance principle,
which will be the basis for his choice.

The characteristics of the political order of the legal system are influenced
by the following factors: the implementation of political decisions by the
state without bias, the separation of the private interests of the head of
state from the public interests of society as a whole, the rule of law as
the obligation of general rules for absolutely everyone, the response of
state authorities to the interests of society as a whole, rather than to the
interests of individual groups; the current system of government, trust in
the government, real independence of the judiciary, honesty, transparency,
and independence of elections, voter safety, political pluralism, real and
broad political freedoms of citizens, civil liberties of citizens, political
engagement of the population, the level of development of the political
culture of the population, the independence of the media, the absence of
censorship, and the presence or absence of populism.

Latin American countries can be grouped into democratic and non-
democratic countries based on their adherence to democratic principles. It
should be noted that a countrys legal system’s affiliation with a particular
political system is a dynamic phenomenon and may change for the
better (increased democratisation) or for the worse (decreased or lost
democratisation).
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Abstract

The article examines the transformation of freedom of expression under private
algorithmic governance of the public digital sphere. The relevance of the topic
is that global online platforms increasingly act as de facto intermediaries for
political communication, news exchange, documentation of war crimes, and
civic mobilisation, while Ukrainian legislation lacks a comprehensive model for
their procedural accountability. The purpose of the article is to identify the legal
risks of algorithmic moderation for freedom of expression and to substantiate
a regulatory model suitable for Ukraine in the context of war, information
aggression, and European integration. The methodology is based on doctrinal,
comparative legal, functional, and systemic methods, as well as on the analysis
of legal and policy materials concerning the European Union, the United States,
the United Kingdom, Taiwan, and Ukraine. The results show that the European
Union model provides the most developed procedural safeguards; the American
model preserves excessively broad private platform discretion; the British
approach emphasises risk-oriented service safety; and the Taiwanese model
demonstrates the effectiveness of social resilience and non-punitive coordination.
The article substantiates the need for a hybrid model for Ukraine that combines
reasoned moderation decisions, internal and independent appeals, systemic
risk assessment, an institutional channel of communication with platforms, and
rapid response to disinformation, without granting the state censorship powers.
Further research should focus on the development of a special law on digital
services and platform governance.

Keywords: digital sovereignty; content governance; disinformation; procedural
safeguards; systemic risks.
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AHoTamnisa

Y ecmammi docnioxeHo mpaHcgopmayito ceobo0u 8UPAIKEHHSL 8 YMO8AX NPU-
8AMHO20 ANIROPUMMIUHO20 YNPABAIHHSL NYONIUHUM UYUDPOBUM NPOCMOPOM.
AKmyanbHicmb memu 3YMO8/NEHA MUM, UL0 2710001bHI OHAAUH-NAAM@POPMU
dedani uacmiule 8UKOHYOMb PYHKUIL haKmuuHUX nocepeoHUKI8 NOAIMUUHOT
KOMYHIKAYIL, HOBUHH020 0OMIHY, OOKYMEHMYBAHHS 80EHHUX 3/I0UUHIE8 MA 2pO-
MadcbKoi mMobinizayii, mooi ik YykKpaiHcbke 3aK0H00a8CMe0 He MiCmums YLaiCHOL
Mmol0eni ixHbol npouedypHoi sionogioanbHocmi. Memor 00CniOIKeHHs. € 8U3HA-
UEeHHST NPA8o8UX PU3UKIE A/20PUMMIUHOL Mo0epayil 0158 c80600U SUPANEHHS
ma o6TpYHMYBAHHS. MO0l pe2ynto8aHHsl, NpuoamHoi ons YKpaiHu 8 ymoeax
8iliIHU, THopMmayiliHOoi aepecii ma esponelicbkol iHmeepayii. Memodoaoeiury
OCHO8Y CMAHOB/SIMb OOKMPUHAIBbHI, NOPIBHANLHO-NPABO8L, (PYHKUIOHANLHL U
CUCMEeMHI Memoou, a MAaKoI AHAI3 NPABO3ACMOCO8HUX | NOAIMUKO-NPABOSUX
mamepianie uo0o €sponeticokozo Corosy, CnonyueHux [[Imamie, CnoayueHozo
Koponiscmea, Tailieanro ma Yrkpainu. Pesynemamu 00cniOxeHHsT nokasyroms,
wo mooenv €gponelicokozo Cor3y 3abesneuye HAUPO3BUHEHIUL NPOUEOYpPHI
2apaHmii; amMepuKaHcbKka Mmooenb 30epizae HaAOMIPHO UWUPOKY npueamuy Ouc-
Kpeuyito niamgopm; bpumarHcbkuli nioxio akyeHmye pusur-opieHmosaHy b6es-
neKky cepsicie; a maii8aHCbKA M00e/lb 0eMOHCMPYE epeKmu8HICMb CYCNLIbHOL
cmitikocmi Ui HekapabHoi KoopouHauii. Ob6TpyHmMoeaHo OouinbHicmbs 2i6puo-
Hol moldeni onst YKkpaiHu, sika noeOHYye MOMUBYBAHHSL piULeHb NPO MOOepayiro,
BHYMPIWHE MA He3A/NeIKHEe OCKAPIKEeHHS,, OUIHKY CUCMEeMHUX PU3UKI8, THCMU-
MyYyiliHuli KaHal 83aemolii 3 Naam@opmamu ma uweuoKe peazysaHHst HO
Ooesinpopmayito 6e3 HAOAHHSL 0eprasi UeH3YpHUX No8Ho8drKeHb. Ilodanvuui
00CNIOIEHHSL MaAOMb OYmuU CNPsSIMOBAHL HA PO3POONEHHS. CNeyialbHO20 3AKOHY
npo yugposi nocryau ma nNIamgopmHe YynpaeaiHHsL.

Knrouoei cnoea: uyudgposuil cysepeHimem, YnpaeiiHHs KOHMEHMOM; Oe3iH-
opmayis; npoyedypHi 2apaAHMIl; CUCMEMHT PUSUKUL.

Introduction

Freedom of expression remains one of the core guarantees of constitutional
democracy. In Ukrainian constitutional law, it is protected by Art. 34 of
the Constitution of Ukraine, which guarantees the right to freedom of
thought and speech and the free expression of views and beliefs [1]. In
the European human rights system, the same guarantee is protected
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by Art. 10 of the Convention for the Protection of Human Rights and
Fundamental Freedoms [2]. The case law of the European Court of Human
Rights has consistently treated freedom of expression as one of the essential
foundations of a democratic society, while also recognising that the internet
has become a key infrastructure for public debate. This is visible, inter alia,
in Delfi AS v. Estonia and Cengiz and Others v. Turkey, where the Court
addressed the responsibility of online intermediaries and the importance of
access to online platforms for political and social expression [3; 4].

The classical legal model of freedom of expression was built mainly in
a vertical paradigm: an individual is protected from excessive interference
by the state. However, the contemporary digital environment has changed
the structure of communicative power. The practical boundary between
visible and invisible speech, permitted and demonetised content, legitimate
documentation, and prohibited graphic material is now frequently drawn
not by courts or public authorities, but by private platforms through terms
of service, community standards, and algorithmic moderation. Recent
legal scholarship, therefore, increasingly treats algorithmic moderation
not as a purely technical operation, but as a form of governance capable of
affecting democratic discourse and fundamental rights [5]. Human rights
organisations have also stressed that content moderation must be assessed
by reference to legality, legitimacy, necessity, proportionality, transparency,
and access to remedy, rather than only by reference to private contractual
standards [6].

For Ukraine, this issue is not merely theoretical. Since the beginning of
the full-scale Russian invasion, social networks, video platforms, and
messengers have become channels for informing civilians, coordinating
volunteer assistance, exposing disinformation, documenting war crimes,
and maintaining international attention to Russian aggression. At the
same time, Ukrainian media, and civil society organisations have reported
wrongful restrictions on war-related content, and insufficient sensitivity of
global platforms to the Ukrainian context [7]. Freedom House also noted
that social media platforms, and search engines removed or restricted
war-related content during the invasion, and that several Ukrainian social
media pages sharing information about the war or organising support for
the army were removed or limited [8].

The relevance of this study is therefore determined by the collision between
three regulatory needs. First, Ukraine must preserve constitutional
freedom of expression, and avoid transforming platform regulation into
state censorship. Secondly, it must develop remedies against arbitrary or
contextually incorrect moderation by transnational platforms. Thirdly, it
must protect the information environment against hostile manipulation,
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disinformation campaigns, and the weaponisation of platform architecture
during war. These needs cannot be satisfied by the existing Ukrainian
framework alone. The Law of Ukraine On Information and the Law of
Ukraine On Media establish important general principles for information
relations and media regulation, but they do not create a comprehensive
legal status for very large online platforms, nor do they provide a special
system of notice, explanation, appeal, risk assessment, and institutional
cooperation in cases of algorithmic moderation [9-11].

The purpose of the article is to determine how algorithmic platform
moderation affects freedom of expression and to substantiate a hybrid model
of platform governance for Ukraine. To achieve this purpose, the article sets
the following objectives: to clarify the theoretical shift from state interference
to private platform governance; to compare the European Union, United
States, United Kingdom, and Taiwanese approaches; to identify the main
gaps in Ukrainian law; and to formulate legislative proposals that would
combine procedural accountability, systemic risk assessment, institutional
cooperation, and non-punitive resilience mechanisms.

Literature Review

The theoretical foundation of the study is formed by the scholarship on
digital constitutionalism, platform governance, and algorithmic moderation.
Celeste conceptualises digital constitutionalism as a normative response
to the concentration of power in the digital environment and argues that
constitutional principles must be reconsidered in light of private digital
infrastructures [12]. Suzor similarly maintains that platforms exercise
rule-making and enforcement functions over users and that the legitimacy
of this governance should be assessed through the rule of law, including
transparency, predictability, and procedural fairness [13]. These approaches
are particularly relevant for the present study because they make it possible
to move beyond the narrow contractual understanding of platform-user
relations.

Gillespie’s work is important because it shows that moderation is not
a peripheral or exceptional activity of platforms, but a constitutive function
of platform governance [14]. Platforms do not merely host expression; they
classify, rank, amplify, suppress, and monetise it. Balkin develops this
point from the perspective of freedom of speech theory. He distinguishes
older models of speech regulation, centred on state restrictions, from new-
school speech regulation, where states and private infrastructure providers
interact in complex systems of indirect control [15]. In this sense, the
problem is not only whether a user’s post is removed, but also whether the
architecture of visibility, recommendation, and monetisation has a chilling
effect on public discourse.
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The algorithmic dimension of moderation has been further developed
by Gorwa, Binns, and Katzenbach, who describe algorithmic content
moderation as a socio-technical system involving automated classification,
human review, platform policy, and institutional incentives [16]. This
understanding is essential for legal analysis because errors in moderation
are not accidental defects of isolated decisions; they may be produced
by the design of the system itself. When a classifier fails to distinguish
documentation of war crimes from prohibited graphic violence, or satire
from incitement, the resulting restriction can affect not only individual
expression but also collective memory, journalism, and evidence
preservation.

Recent research under the Digital Services Act [17] has brought this debate
closer to positive law. Golunova argues that the DSA creates important
transparency and accountability mechanisms, but that its tools must still
be evaluated against the specific risks of algorithmised content moderation
[5]. De Gregorio places European platform regulation within a broader
constitutional transformation in which public law increasingly responds
to private power in the digital sphere [18]. These studies are valuable
for Ukraine because European integration requires not only the formal
approximation of legislation, but also careful adaptation of European
procedural safeguards to Ukrainian security conditions.

The literature, however, does not fully resolve the Ukrainian question. Most
existing studies focus either on the European Union and the United States,
or on general platform governance without considering the conditions
of a state defending itself against a large-scale information and military
attack. The Ukrainian case requires a model that protects the user from
arbitrary private moderation, protects society from hostile manipulation
and simultaneously prevents the state from obtaining unlimited power over
online speech. This gap determines the specific contribution of the present
article.

Materials and Methods

The article is based on qualitative legal research and combines doctrinal,
comparative legal, functional, and systemic methods. The doctrinal method
was used to analyse the legal content of constitutional and international
guarantees of freedom of expression, the legal status of online platforms,
and the procedural requirements applicable to moderation decisions. This
method made it possible to determine whether existing legal categories,
such as intermediary, editor, publisher, host, or media service provider,
are sufficient to describe the role of very large online platforms in the
contemporary information environment.
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The comparative legal method was applied to four regulatory models: the
European Union, the United States, the United Kingdom, and Taiwan.
These jurisdictions were selected according to functional relevance rather
than geographical similarity. The European Union was selected because
the Digital Services Act is currently the most developed procedural model
of platform accountability and is especially relevant for Ukraine in light of
European integration [17]. The United States was selected because Section
230 of the Communications Decency Act remains the paradigmatic example
of broad intermediary immunity and market-oriented platform regulation
[19]. The United Kingdom was selected because the Online Safety Act 2023
represents a preventive and risk-based approach to service design and
online harms [20; 21]. Taiwan was selected because it demonstrates an
alternative model of democratic resilience based on civic technology, rapid
response, public communication, and limited reliance on punitive takedown
mechanisms [22; 23].

The functional method was used to compare not only formal legal rules,
but also the functions performed by each model. The analysis, therefore,
asks what each model actually does: whether it provides notice and reasons
to the user; whether it creates an effective appeal mechanism; whether it
requires independent review; whether it assesses systemic risks generated
by platform architecture; whether it creates a channel of cooperation
between the state, platforms, and civil society; and whether it avoids
censorship. This approach is necessary because the same legal term may
perform different functions in different regulatory systems.

The systemic method was used to evaluate algorithmic moderation as
part of a broader socio-technical and legal system. The study does not
treat a single deletion of content or account blocking as an isolated event.
It analyses moderation as a chain of rules, automated detection, human
review, platform incentives, appeal procedures, transparency reports,
regulator competence and user remedies. This makes it possible to
distinguish individual error from systemic risk. The method is particularly
important in the Ukrainian context, where an erroneous platform decision
may affect not only private communication but also journalism, evidence
of international crimes, volunteer networks, and national security.

The empirical basis of the study is limited to documented public materials,
including reports by civil society and international organisations concerning
the impact of platform moderation on Ukrainian media and users [7; 8].
The article does not conduct an independent quantitative measurement
of moderation decisions. This limitation is justified by the lack of full
access to platform datasets and by the legal nature of the research. The
purpose is not to calculate the total number of wrongful restrictions, but to

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2026. Issue 1(29) 49



Tapazama A. []. Anzopummiuna modepayisi naamgpopm i ceo6oda supasiceHHst 8 Ykpaini

develop a normative and institutional model capable of responding to such
restrictions when they occur. Accordingly, the conclusions are formulated
as legal and policy proposals rather than statistical findings.

The research criteria were the following: protection of freedom of
expression; availability of reasons and transparency; accessibility of appeal;
independence of review; prevention of systemic risks; compatibility with
national security; and resistance to state censorship. These criteria were
applied to each foreign model and then used to design a hybrid regulatory
proposal for Ukraine.

Results and Discussion
From state interference to private platform governance

The main result of the analysis is that freedom of expression in the digital
environment can no longer be understood only as protection against state
interference. In practice, the ability of a person, journalist, public authority,
or civil society organisation to participate in public debate depends on
the decisions of platforms whose rules are global, standardised, and often
insufficiently sensitive to local context. A post may be removed, its visibility
may be reduced, the account may be suspended, advertising may be
disabled, or the content may be deprived of algorithmic distribution. Each
of these measures may be formally private and contractual, but its social
effect can resemble a public restriction on expression.

This does not mean that platforms should be deprived of moderation
powers. On the contrary, moderation is necessary for removing unlawful
content, reducing coordinated manipulation, protecting children, and
preventing incitement to violence. The problem lies in the lack of procedural
guarantees. When a platform restricts content without explaining the exact
rule, without indicating whether the decision was automated, without
providing an effective appeal, and without considering linguistic or wartime
context, the user is placed in a jurisdictional vacuum. The user is formally
bound by private rules, while the state is often unable to provide a practical
remedy.

For Ukraine, this vacuum has a security dimension. The documentation
of attacks on civilians, images of destruction, reports from occupied
territories, and fundraising communications may be misclassified by
automated systems. The CEDEM report demonstrates that Ukrainian media
and content creators had to adapt their communication strategies because
of blocks and insufficient communication from platforms; a significant
number of respondents resorted to content adaptation or self-censorship
to avoid further restrictions [7]. This is not simply a private inconvenience.
If the fear of platform sanctions leads media actors to avoid publishing
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evidence of war crimes, the effect reaches public memory, accountability,
and international awareness.

At the same time, the Ukrainian state cannot solve the problem by taking
direct control over permissible speech. Such an approach would contradict
the constitutional logic of freedom of expression and would be vulnerable
to abuse. Therefore, the proper legal response should be procedural rather
than censorial. The state should not decide the truth of every disputed
statement. It should establish guarantees that moderation decisions
affecting users in Ukraine are reasoned, contestable, reviewable, and
sensitive to the local legal and security context.

The European Union: procedural accountability and systemic risks

The Digital Services Act is the most useful comparative model for Ukraine
because it shifts platform regulation from substantive state control over
speech to procedural accountability. The DSA requires clearer terms and
conditions, notice-and-action mechanisms, statements of reasons for
restrictions, internal complaint-handling systems, out-of-court dispute
settlement, and specific obligations for very large online platforms and
search engines [17]. Its logic is not that the state should decide every
moderation dispute. Rather, platforms must organise their decision-
making in a way that is transparent, accountable, and open to challenge.

Several elements are especially important. Article 17 of the DSA requires
online platforms to provide statements of reasons when they impose certain
restrictions. Article 20 establishes an internal complaint-handling system.
Article 21 creates the possibility of out-of-court dispute settlement. Articles
34 and 35 require very large online platforms and very large online search
engines to assess and mitigate systemic risks, including risks related
to fundamental rights, civic discourse, electoral processes, and public
security [17]. These rules directly respond to the weaknesses of algorithmic
moderation: opacity, lack of remedy, and insufficient attention to systemic
effects.

The European model is not perfect. Golunova notes that the DSA creates
innovative mechanisms, but that many of them are not specifically tailored
to the peculiar threats posed by algorithmic content moderation [5]. The
model also depends on institutional capacity, regulator independence,
access to platform data, and effective certification of dispute settlement
bodies. For Ukraine, these challenges would be even more serious because
enforcement against transnational platforms requires both legal authority
and political leverage.

Nevertheless, the DSA provides a normative core for Ukraine. Its strongest
lesson is that protection of freedom of expression can be strengthened
without transforming the state into a content censor. Procedural obligations,
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risk assessment, and independent review are compatible with constitutional
democracy because they regulate decision-making architecture rather than
impose a single official truth.

The United States: immunity and market logic

The United States model is based on a different assumption. Section 230
of the Communications Decency Act provides that an interactive computer
service shall not be treated as the publisher or speaker of information
provided by another information content provider, and it also protects
good-faith restrictions of objectionable material [19]. Historically, this
rule supported innovation, protected platforms from excessive liability,
and enabled the development of the open internet. It also reflects a strong
distrust of state regulation of speech.

For the present study, the American model is useful primarily as a warning.
Broad immunity can protect platforms from being overburdened by
liability, but it does not automatically create effective remedies for users.
If a platform wrongly removes content, reduces visibility, or suspends
an account, the affected person may have very limited practical options.
Market competition does not solve the problem when several platforms
control the main channels of public communication. Nor does contractual
consent solve the problem where the user has no realistic possibility to
negotiate the terms of service.

The American model, therefore, cannot be transferred to Ukraine as
a complete solution. In a wartime information environment, the absence
of procedural obligations would leave Ukrainian users, journalists, and
civil society organisations dependent on discretionary corporate decisions.
At the same time, the American experience is valuable because it warns
against overcorrection. A Ukrainian model should not impose such liability
on platforms that they remove lawful but controversial speech out of fear
of sanctions. The appropriate balance lies between immunity without
accountability and state pressure without freedom.

The United Kingdom: safety by design and risk-oriented duties

The Online Safety Act 2023 represents a preventive and risk-based
regulatory model. Instead of focusing only on individual items of content,
it imposes duties related to the systems and processes through which
online services manage illegal and harmful content, especially in relation to
children and other vulnerable users [20]. Ofcom explains its role under the
Act as ensuring that companies have effective systems in place to protect
users from harm [21]. This model is important because it treats online
harm as something produced not only by individual users, but also by the
design of the service.
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For Ukraine, the safety-by-design logic is relevant in the national security
context. Recommender systems, viral amplification tools, anonymous
channels, livestreaming, paid promotion, and automated account networks
can be used not only for ordinary expression but also for coordinated
information operations. A platform’s architecture may enable manipulation
even when no single piece of content is obviously unlawful. Therefore,
a Ukrainian law should require large platforms to assess whether their
functions create foreseeable risks to national security, democratic processes,
access to reliable information and the safety of civilians during war.

However, the British model also requires caution. A broad online safety
framework may create incentives for platforms to remove content
defensively. If safety obligations are vague, they may reduce freedom of
expression, especially for controversial political speech. For Ukraine, which
faces both external information aggression and internal risks of excessive
restriction, safety by design must be combined with strong freedom-of-
expression safeguards. Risk assessment should not become a justification
for suppressing legitimate criticism, journalism, satire, or documentation
of violence.

Taiwan: social resilience and non-punitive coordination

Taiwan offers a different lesson. Its approach to disinformation has
often relied on digital resilience, civic technology, rapid clarification, and
cooperation between public institutions and civil society, rather than on
mass takedown powers. The Ministry of Digital Affairs describes Taiwan’s
response to disinformation as one in which civil society took the lead in
quarantining falsehoods and paying attention to information manipulation,
enabling Taiwan to combat the infodemic with no takedowns [22].
Cofacts, a civic fact-checking project integrated with LINE, functions as a
crowdsourced system connecting suspicious messages with fact-checking
reports and alternative explanations [23].

This model is particularly attractive for Ukraine because it separates
response to disinformation from censorship. The state does not need to
block every false statement in order to reduce the harm of manipulation.
It can support rapid verification, public explanation, media literacy, open
data, and communication channels with platforms. In wartime, speed is
essential. A false claim about mobilisation, evacuation, attacks on civilians,
or international support may cause harm long before a court or regulator
reaches a formal decision. A resilience model, therefore, complements,
rather than replaces, legal remedies.

The weakness of the Taiwanese approach is that it cannot by itself compel
global platforms to correct wrongful moderation or redesign harmful
systems. Civic resilience is effective against falsehoods, but it does not
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solve the problem of arbitrary private restrictions. Ukraine, therefore, needs
Taiwan’s speed and trust, but also the European procedural architecture
and a risk-based approach to platform systems.

Ukrainian legal gaps

The Ukrainian framework contains important general rules but lacks a
special platform governance regime. The Law of Ukraine on Information
defines general principles of information relations and access to information
[9]. The Law of Ukraine On Media modernises media regulation and
addresses aspects of media activity, audiovisual services, and the powers of
the national regulator [10]. The Law of Ukraine on Personal Data Protection
is relevant to the processing of user data in digital environments [11].
However, none of these acts creates a full procedural framework for the
moderation decisions of very large online platforms.

Several gaps are especially visible. First, Ukrainian users do not have a
statutory right to receive a detailed and standardised explanation of why
content was removed, visibility was restricted, or an account was blocked.
Secondly, there is no specialised independent mechanism for reviewing
platform decisions after the internal appeal has failed. Thirdly, Ukrainian
law does not require large platforms to assess systemic risks caused by
their recommendation systems, content moderation systems, advertising
architecture, or design choices in the Ukrainian context. Fourthly, there is
no permanent institutional channel through which Ukrainian authorities,
civil society, and platforms can address repeated false positives, wartime
context errors, and coordinated disinformation campaigns without resorting
to direct censorship.

The absence of such a regime creates an asymmetry of power. A Ukrainian
journalist, volunteer, or media outlet may depend on a platform for reach,
fundraising, or international visibility, but the platform may treat the
Ukrainian case as one among millions of global moderation events. The
domestic court may not be an effective remedy when the platform has no
meaningful local presence or when the dispute is resolved internally by
automated systems. This asymmetry justifies legislative intervention, but
only if the intervention is designed as procedural accountability rather than
control over viewpoints.

A hybrid model of platform governance for Ukraine

The most appropriate solution for Ukraine is a hybrid model of platform
governance. Its first component should be procedural accountability.
A special law on digital services and platform governance should require
large platforms operating in Ukraine to provide a reasoned notification for
every significant moderation decision affecting content visibility, account
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status, monetisation, or access to services. The notification should include
the specific rule applied, the factual basis of the decision, the type of
measure, the duration of restriction, whether automated tools were used,
and information on available appeal mechanisms. This would adapt the
procedural logic of the DSA to the Ukrainian context.

The second component should be an internal and independent appeal.
Platforms should be required to maintain accessible internal complaint
mechanisms in Ukrainian and, where relevant, English. After exhaustion
of internal appeal, users should have access to an independent national
or certified extrajudicial review mechanism. This could be organised as a
Digital Ombudsman or a specialised board under an independent regulator.
The body should not have general censorship powers. Its competence
should be limited to assessing whether the platform decision is reasoned,
proportionate, consistent with Ukrainian law and international human
rights standards, and whether the platform has properly considered the
Ukrainian context.

The third component should be systemic risk assessment. Very large
platforms with a significant number of users in Ukraine should periodically
assess risks arising from their algorithmic systems, content moderation
policies, recommender systems, advertising tools, and crisis-response
procedures. Such an assessment should cover risks to freedom of
expression, access to reliable information, democratic processes, national
security, children, journalists, human rights defenders, and users in
occupied or frontline territories. The assessment should not be limited to
illegal content. It should also address lawful but harmful manipulation,
coordinated inauthentic behaviour, and wrongful suppression of socially
significant lawful content.

The fourth component should be a Digital Resilience Coordination Centre.
Such a centre could operate under the Ministry of Digital Transformation
with participation of civil society, independent fact-checkers, media
organisations, and academic experts. It should not be authorised to order
content blocking. Its tasks should be rapid verification, communication
with platforms, collection of recurring moderation problems, preparation
of contextual guidance for platforms, and public explanation during
disinformation campaigns. In this respect, Ukraine can borrow from the
Taiwanese model without importing censorship powers.

The fifth component should be proportional enforcement. Sanctions should
apply only where a platform systematically refuses to cooperate with legally
established procedural mechanisms, ignores binding review decisions, fails
to provide required transparency, or repeatedly neglects systemic risks
affecting Ukrainian users. Sanctions should be economic and institutional
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rather than viewpoint-based. The object of enforcement should be non-
compliance with procedure, transparency, or risk-management duties, not
disagreement with a particular editorial position.

Such a hybrid model would restore the role of the state as guarantor of
freedom of expression without transforming it into the arbiter of truth. It
would also recognise that digital sovereignty today means not isolation
from global platforms, but the ability of a democratic legal order to require
minimum standards of fairness, transparency, and accountability from
private actors that structure public discourse.

Conclusions

The study demonstrates that freedom of expression in the digital
environment is increasingly affected by private algorithmic governance
rather than only by direct state interference. Global platforms define
the visibility, reach, and practical effectiveness of speech through rules,
classifiers, recommender systems, and enforcement practices. For Ukraine,
this creates a specific constitutional and security problem: wrongful
moderation may restrict journalism, documentation of war crimes,
volunteer communication, and public mobilisation, while excessive state
control over platforms would threaten censorship.

The comparative analysis shows that no foreign model can be copied
mechanically. The European Union provides the strongest procedural
safeguards and systemic risk logic; the United States protects innovation
but leaves users with weak remedies; the United Kingdom contributes a
safety-by-design perspective; and Taiwan demonstrates the value of rapid,
trust-based, non-punitive resilience. Ukraine should therefore develop
a hybrid model combining reasoned moderation decisions, internal and
independent appeal, systemic risk assessment, institutional communication
with platforms and a digital resilience centre without blocking powers. Such
a model would strengthen constitutional freedom of expression, create
practical remedies for users and media, and improve national security in
the face of continuing information aggression.
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Abstract

The article is devoted to a topical issue in the context of Ukraine’s European
integration, namely the modernization of legislative regulation of mechanisms
for ensuring the capacity of local self-government. The relevance of the study
is determined by the need to take into account European experience, in
particular that of the Baltic states, where the concept of "capacity" is widely
used in legal systems as a tool for enhancing efficiency and ensuring the
proper functioning of local self-government. This approach is based on the
full implementation of the provisions of the European Charter of Local Self-
Government, which establishes relevant standards. The article analyzes
the doctrinal understanding of the essence of the concept of "capacity” and
distinguishes it from related categories, in particular "actual ability". The
current state of legal regulation of this concept in Ukraine and the specifics of
its enshrinement in normative legal acts are examined. Considerable attention
is paid to the analysis of the practices of the Baltic states as an example of
effective ensuring the capacity of local self-government. The author proposes
a definition of capacity as a socio-legal category that reflects the potential
ability of municipal institutions and the system of local self-government as
a whole to effectively exercise their powers, provided that the necessary
resources and internal potential are available. Based on this approach,
proposals for amendments to the Constitution of Ukraine are substantiated,
aimed at strengthening the institutional, functional, and financial capacity of
local self-government. It is determined that such changes should be based on
the provisions of the European Charter of Local Self-Government and the best
practices of the Baltic states.
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AHoTamnia

Cmammio npucesiueHo aKmyanibHill 68 Yymosax esponelicbkoi iHmezpauii
Yrpainu npobremi modepHisayii 3aKOHO00A8U020 PEeYI08AHHSL MEXAHIZMI8
3abe3neueHHs CNPOMOIHOCMI MICUEB8020 CAMOBPSIOYBAHHS. AKMYANbHICMb
00CNIOMKEHHSL 3YMo8/ieHa HeOoOXIOHICMI0 8paxye8aHHs egponelicbiko2o 00cgidy,
30Kkpema banmilicbkux KpaiH, Yy npasosux CUCMemax SIKUX Kamez2opist «cnpo-
MOIKHICMBY UUUPOKO 8UKOPUCMOBYEMBLCSL SIK THCMPYMEHM NiO8UULEHHSL egher-
mugHoCmi ma 2apaHmMYy8aHHs. PYHKYIOHYBAHHSL MICYUEB8020 CAMOBPSIOYBAHHSL.
BasnaueHuil nioxio tpyHmMyemscsi HA NOBHOUIHHIU IMNniemeHmayii noioKeHob
Esponelicbkoi xapmii micyeso20 camospsiOy8aHHsl, IKA 3AKPINAI0e 8I0N08IOHI
cmaxoapmu. Y cmammi npoaHalizosaHo 00KMPUHAIbHE PO3YMIHHSL CYMHOCMI
NOHAMMSL «CNPOMOIKHICME» MA 30UUCHEHO 1i020 POZMENYBAHHSL 13 CYMINHUMU
Kamezopisimu, 30Kpema «peasibHor 30amuicmror. [locniosKeHO CYUacHUll cmau
npaeogoi peznamenmauii yiei kamezopii 8 YxkpaiHi ma ocobaueocmi ii 3axpi-
NJIEHHST 8 HOPMAMUBHO-NPABOBUX aKmax. 3HAUHY Yyeay NpuodileHOo AaHAI3Y
npakmuku banmilicbkux KpaiH sK npuknady egexmueHozo 3abe3neueHHs
CNPOMOIKHOCMI MICYUEB8020 CAMOBPSOYBAHHS.. 3ANPONOHOBAHO aA8MOPCbKE
BU3HAUEHHSL CNPOMONHOCMI SIK COULaNbHO-NPpagosoi kamezopil, uio 8idobpaxae
NOMeHUIlHY 30amHicmb MYHIUUNATBHUX THCMUMYUI ma cucmemu Miceeozo
camospsi0y8aHHsL 3020/10M eheKmueHo 30ilicHI08aMU C80i NOBHOBAIKEHHSL 3
YyMo8uU Hasi8HOCMI HEOOXIOHUX pecypcis | BHYmMpiulHb020 nomeruyiany. Ha ocHosl
CchopMYynbo8aHo20 Ni0x00y 06TPYHMOBAHO NPONO3ULL U000 8HECEHHS 3MIH 00
Koncmumyuii YkpaiHu, cnpsimogaHi HA NOCUNEHHST ITHCMmUmyuyiiiHoi, ¢pyHKYio-
HabHOI ma mMamepianbHO-PIHAHCOB0] CNPOMONCHOCMI MICUE8020 CAMOBPSOY-
8aHHsl. BusHnaueHo, uio maki 3amMiHU MAOMb [PYHMYBAMUCS HA NOJOIKEHHSX
Egponelicvrol xapmii micyesozo camo8psiOYy8aHHs Ma KPAWUX NPAKMUKAxX
banmilticbkux KpaiH.

ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2026. Bun. 1(29)



Lialiuk, 0.Yu., & Grynchak, A.A. Constitutional and Legal Framework for the Capacity...

Knrouoei cnoea: cnpomorxKHicms;, mMicyese camospsiOy8aHHs, NPUHYUUN
cybcuodiapHocmi; piHAHCOBA ABMOHOMISL, EBPOIHMEZPAULSL.

Introduction

Ensuring the capacity of local self-government is one of the central tasks
of constitutional reform in Ukraine under the conditions of European
integration. Notwithstanding the substantial progress achieved in the
sphere of decentralization over the past decade, the constitutional and legal
regulation of local self-government in Ukraine remains insufficiently aligned
with the standards of the European Charter of Local Self-Government of
1985 (ECLSG) [1]. In particular, the concept of "capacity” as an independent
legal category has yet to receive adequate constitutional entrenchment,
which adversely affects the institutional, functional, and financial autonomy
of local self-government bodies.

It is for this reason that the purpose of the present paper is to investigate
the essence of local self-government capacity and to propose directions for
constitutional amendments that would enhance its institutional, material-
financial, and other dimensions, taking into account the constitutional
and legal experience of Estonia, Latvia, and Lithuania — states that have
undergone a transition from the Soviet model of local authority organization
to a democratic system of local self-government similar to that of Ukraine —
with respect to the entrenchment of the right and capacity of local self-
government bodies as independent categories, the implementation of the
principle of subsidiarity, and the securing of financial autonomy for local
self-government bodies.

Literature review

The relevant experience of the Baltic states in constitutional and legal
provisions for local self-government has been examined predominantly
within the frameworks of comparative municipal law and European
integration studies. Among Estonian scholars, particular attention should
be paid to the papers of Viktor Trasberg [2] and Georg Sootla [3], who
analyze the constitutional guarantees of financial autonomy for Estonian
municipalities and the Supreme Court’s (Riigikohus) practice in protecting
the rights of local self-government. The demarcation between the own and
delegated functions of local self-government bodies in Estonia is examined
in detail by Sulev Laane, Sulev Maeltsemees, and Vallo Olle [4; 3]. In
Latvian legal doctrine, the issues of local self-government capacity are
addressed by Edvins Vanags [6], Inga Vilka [7], and Gundar J. King [8],
including the Constitutional Court of Latvia’s practice, with these scholars
investigating the legal mechanisms for securing the independence of local
self-government. In Lithuanian scholarship, the institutional capacity of
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local self-government bodies under the conditions of European integration
has been studied by Violeta Kiuriené [9] and Diana Saparniené and Aisté
Lazauskiené [10], while the general theoretical foundations of the local
self-government systems of the Baltic states and their comparative analysis
have been examined by Daunis Auers [11].

In domestic scholarship, a comparative analysis of the Baltic models of local
self-government in the context of reforming the Ukrainian system of local
self-government has been conducted by O.O. Petryshyn [12], T.V. Lushahina
and D. Yang [13], O.M. Antoniuk [14], Yu.R. Masyk and O. Chernezhenko
[15], A. Murtishcheva [16], M. Biliak [17], and other scholars [18; 19].
Nevertheless, the question of the constitutional entrenchment of local self-
government capacity in the Baltic states, as well as the prospects for its
implementation in Ukraine, remains insufficiently studied, necessitating
their examination in the present article.

Materials and Methods

The methodology of the paper involves the extensive application of general
philosophical, general scientific, and specialized methods. The systemic
method and the method of logical analysis were employed to elaborate
and formulate concepts. Prognostic, systemic-structural, and comparative
methods were applied to formulate proposals for amendments to Ukraine’s
legislation. Extensive use was made of the techniques of analysis, synthesis,
and classification, which enabled the examination of "capacity" as a
systemic category, the identification of its varieties, and the proposal of
their definitions. The techniques of modeling and comparative analysis were
employed to perceive and incorporate foreign experience.

The comparative study of the experience of the Baltic states — Estonia,
Latvia, and Lithuania - is methodologically justified in light of several key
factors: these states belong to the post-socialist legal space, have been full
members of the European Union since 2004, and have comprehensively
implemented the standards of the European Charter of Local Self-
Government of 1985, which allows their experience to be regarded as
a practical embodiment of the very international legal standards that
Ukraine is seeking to attain under its European integration course. The
Baltic states carried out constitutional and legal reforms of local self-
government within a compressed timeframe — between 1991 and 1994 —
and have accumulated over thirty years of experience in the functioning
of reformed local self-government institutions, thereby enabling an
assessment not only of the normative consolidation but also of the practical
effectiveness of the relevant constitutional solutions. The constitutional
systems of Estonia, Latvia, and Lithuania incorporate distinct models of
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constitutional provision for local self-government capacity — ranging from a
maximally detailed entrenchment of financial guarantees, as in Estonia, to
a systemic framework approach, as in Lithuania — thus providing grounds
for identifying alternative constitutional solutions that may be suitable in
the context of the modernization of local self-government in Ukraine.

Results and Discussion
The Essence and Substance of Capacity

The capacity of local self-government represents a relatively novel legal
category in domestic legislation. This category has constitutional roots;
however, the Basic Law of Ukraine employs it exclusively in relation to the
President of Ukraine (Articles 108 and 110) and judges (Articles 126 and
149?) to denote instances of incapacity to exercise their respective powers.
Two conclusions may be drawn from this approach: first, the Constitution
employs the term "incapacity", which is the antithesis of capacity, the latter
having received no constitutional entrenchment; and second, incapacity in
the context of constitutional regulation is used in an inseparable connection
with powers, which indicates a close interrelationship between the two. At
the same time, the Constitution does not employ this category in relation
to the system of local self-government. Pursuant to Art. 140 (1) of the
Constitution of Ukraine [20], local self-government is recognized solely as
a right of the territorial community, with no indication that alongside this
right, there must also exist a corresponding capacity.

Notably, Art. 2 of the Law of Ukraine "On Local Self-Government in Ukraine"
defines local self-government as "the guaranteed by the state right and real
ability of the territorial community", a formulation that invites inquiry into
whether "real ability” and "capacity" are identical concepts [21].

It is noteworthy that the legislation of the Baltic states — members of the
European Union — resolves this question more definitively. The Estonian
Local Government Organization Act of 1993 (Kohaliku omavalitsuse
korralduse seadus), in para 2, defines local self-government as the right,
capacity, and obligation (6igus, voime ja kohustus) of the democratically
formed authorities of a local government unit — a rural municipality or
a city — to independently organize and manage local life based on laws,
proceeding from the legitimate needs and interests of the residents of the
rural municipality or city and taking into account the particularities of their
development, as provided for by the Constitution [22]. Thus, the concepts
of "right" and "capacity" are employed as non-equivalent yet parallel
components of the legal status of local self-government bodies, directly
reflecting Art. 3 of the ECLSG [1]. The Latvian Law on Local Governments
of 2022 (Pasvaldibu likums), in Art. 1, defines local self-government as
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a derivative public entity possessing a decision-making body — a council —
elected by the population, which independently ensures the performance
of the functions and tasks established by legal acts in the interests of the
population of its administrative territory and bears responsibility therefor
[23]. The Lithuanian legislation — the Law on Local Self-Government of 1994
(Vietos savivaldos istatymas, No. [-533, as subsequently amended) — in Art.
1 distinguishes between the right and real powers (teisé ir reali galia) of
local self-government bodies, elected by the residents of an administrative
unit, to freely and independently regulate and manage public affairs and to
satisfy the needs of residents on their own responsibility [24].

Accordingly, within the legal orders of the Baltic states, "right" and
"capacity (ability)" are regarded as distinct categories which, taken together,
constitute genuine self-government — in contrast to Ukrainian legislation,
where "real ability" is effectively equated with "capacity", without acquiring
a clear and independent legal significance.

Examining the etymological essence of these concepts, O.0O. Surkov notes
that capacity denotes a potential possibility, the existence of conditions,
resources, or a right (standard) that permit the accomplishment of a given
task, whereas real ability refers to the actual performance of that task — the
practical application of available possibilities under specific circumstances.
The distinction lies in the transition from "I can" (theoretically or in terms
of resources) to "I do" (in fact) [25].

Accordingly, capacity (capability) connotes the possession of resources,
knowledge, instruments, and conditions for performing a task, while real
ability denotes the skill to apply those resources here and now to achieve
a concrete result.

O.H. Ros defines institutional capacity as the ability of an institution
to perform its functions through the provision of an adequate level of
professional training of personnel, as well as through appropriate processes,
organizational structures, and resources of the institution concerned [26].

In the view of O.V. Bashtannyk, institutional capacity may be defined as
the ability to regulate a particular type of socio-political relations within a
political system, or the system as a whole in the case of the institution of
the state, based on normative and value-based foundations — including the
observance of human rights and freedoms and the reform of the governance
system in accordance with European standards. Institutional capacity
may further be characterized as the ability of a given structure to perform
the functions assigned to it, which may constitute a set of tasks identified
for the most comprehensive possible fulfillment of the organization’s
functions — drawing upon the necessary resource support [27].
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A substantive analysis of the evolution of the concept of institutional
capacity is also conducted by T. Zakharov [28] and [.Yu. Marko [29].

At the same time, in examining the doctrinal positions of scholars, attention
should be drawn to the typological diversity of the internal content of
capacity, according to which it encompasses not only the institutional
dimension but also organizational, legal, human resources, material-
financial, and other dimensions. This aspect significantly influences the
definitions advanced by researchers.

In particular, a complex mechanism for determining the financial capacity
of territorial communities is proposed by Ya.M. Kaziuk and V.T. Ventsel,
who indicate that the most effective approach for this purpose is one
developed based on calculating eleven proposed indicators and distributing
territorial communities of Ukraine into quartiles in accordance with the
computed values of those indicators, followed by the determination of the
level of community capacity [30].

Taking into account the defining characteristics of the various types of
capacity identified by researchers in their formulations, it is possible
to advance an original understanding of the concept. In the authors’
view, "capacity” is a more ideal category in comparison with real ability,
and therefore constitutes a potential ability, presupposing the existence
within the relevant institution or institutional system — such as local self-
government — of a comprehensive set of diverse resources and internal
potential that enable it to function at the highest possible level of quality
and efficiency while expending the minimum amount of resources in the
exercise of the greatest number of powers and the provision of services.

Beyond doctrinal approaches to defining and understanding the content of
the concept of "capacity", its legal definition is of considerable importance.

While doctrinal frameworks offer valuable insight into the concept of
‘capacity,’ its precise legal definition carries significant weight in practice.

The concept of capacity in relation to the system of local self-government
was first mentioned in the Law "On the Voluntary Amalgamation of
Territorial Communities", although no definition was provided therein [31].

Subsequently, the concept of capacity as applied to the territorial
community was embodied in the provisions of the Resolution of the Cabinet
of Ministers of Ukraine "On Approval of the Methodology for the Formation
of Capable Territorial Communities" [32]. This act contains a definition
of the concept of a "project-capable territorial community", subsequently
referred to simply as a "capable territorial community". It is understood
as the territorial communities of villages, settlements, and cities which,
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as a result of voluntary amalgamation — or voluntary accession to an
amalgamated territorial community — are able, independently or through
the relevant local self-government bodies, to ensure an adequate level of
public service provision, in particular in the fields of education, culture,
healthcare, social protection, and housing and communal services, taking
into account the human resources, financial provision, and infrastructure
development of the relevant administrative-territorial unit. In this definition,
capacity is defined by reference to ability, which indicates that the legislator
has, in effect, equated these two categories.

The concept of capacity is also formulated in state sanitary norms and
rules, where it is defined as a characteristic presupposing the existence of
material, financial, and other resources in volumes sufficient for the effective
performance of the tasks and functions of a healthcare institution in the
provision of medical services at the level prescribed by the requirements of
legislation [33].

It is noteworthy in this regard that capacity is defined not as a natural
condition of a particular territorial community or local self-government
system of a given territory, but rather as an artificial or conferred — that is,
assigned — condition granted by the state. In other words, such a condition
is bestowed by a decision of the Cabinet of Ministers of Ukraine. [llustrative
in this respect is the provision of the Law of Ukraine "On the Voluntary
Amalgamation of Territorial Communities", which stipulates that where the
council of an amalgamated territorial community has adopted a decision
refusing consent to the voluntary accession of another territorial community
at the latter’s initiative, the Cabinet of Ministers of Ukraine may annul the
decision recognizing such an amalgamated territorial community as capable
[31]. As is evident, this is enshrined as a right rather than an obligation of
the Cabinet of Ministers of Ukraine to annul the relevant decision, meaning
that it is precisely this body that acts as the institution determining the
presence or absence of the capacity of a territorial community.

In Estonia, pursuant to para 2 of the Local Government Organization Act
of 1993, the "right, capacity, and obligation" of local self-government bodies
to independently organize and manage local life constitute three distinct
categories: digus (right), voime (capacity), and kohustus (obligation) [22].
A similar approach is found in Art. 2 of the Law on Local Self-Government
of the Republic of Lithuania of 1994 [24], which refers to the right and real
powers (teisé ir reali galia) of local self-government bodies.

The distinction between the concepts of "ability" and "capacity" in Latvian
legislation is less explicit — for instance, in the Law on Local Governments
[22] - given that the direct applicability of the ECLSG as a constitutional
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standard is enshrined therein: the Charter constitutes the supreme law in
the field of local governance. Its direct applicability has been recognized by
the Constitutional Court of Latvia: the twenty-nine articles of the Charter
ratified by parliament carry the same force as the principle of a democratic
state enshrined in Art. 1 of the Constitution of Latvia. Upon ratifying the
ECLSG on 22 February 1996, the ratification law stated that the Republic
of Latvia undertakes to consider the articles and paragraphs of Part I of
the Charter as binding upon itself. Accordingly, the concept of "capacity”
in Latvian local self-government law is grounded in the direct application
of Art. 3 of the ECLSG - as a constitutional standard rather than a discrete
legislative provision. The most detailed and precise legislative parallel to
Art. 3 of the ECLSG is thus demonstrated by Estonia.

The issue of ensuring local self-government capacity in Ukraine has,
in the authors’ view, rather deep roots and requires an analysis of the
problem of implementing the provisions of the European Charter of Local
Self-Government. It is precisely Art. 3(1) of the Charter that defines local
self-government as the right and ability of local self-government bodies to
regulate and manage, within the limits of the law, a substantial share of
public affairs under their own responsibility and in the interests of the local
population.

However, ensuring local self-government capacity in Ukraine requires not
only implementing the provisions of Art. 3(1) of the ECLSG [1], but also
taking into account the other standards contained in that instrument.

In this context, it should be emphasized that the Baltic states ratified
the ECLSG without substantive reservations: Lithuania on 22 June 1999
(entering into force on 1 October 1999), Estonia on 28 September 1994
(entering into force on 1 February 1995), and Latvia on 27 April 1996
(entering into force on 1 August 1996). All three states ratified all the
Charter’s mandatory articles in full. Of fundamental importance is also
the fact that within the legal systems of Estonia and Latvia, the ratified
provisions of the ECLSG acquire direct effect as norms taking priority
over conflicting acts of national legislation — pursuant to para 123 of the
Constitution of Estonia [34] and as follows from the content of Art. 68 of
the Constitution of Latvia [35], both of which enshrine the supremacy of
ratified international treaties over domestic laws. In Lithuania, pursuant
to Art. 138 of the Constitution, ratified treaties form an integral part of the
national legal system [36]. This means that the provisions of Art. 3(1) of
the ECLSG constitute a directly applicable constitutional standard in the
Baltic states, rather than merely a guiding principle for the legislator — a
circumstance that ensures a higher level of institutional capacity of their
local self-government bodies.
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The scope and level of capacity and their importance for the effective
exercise of powers by local self-government entities

Ukrainian legislation contains criteria for assessing the capacity of
territorial communities, as well as requirements intended to lead to the
formation of capable territorial communities. All of these are set out in
the aforementioned governmental resolution. Accordingly, the formation
of capable territorial communities is carried out with regard to: (1) the
ability of local self-government bodies to resolve public matters falling
within their competence in order to meet the needs of the population of the
relevant administrative-territorial units; (2) the historical, geographical,
socio-economic, natural, ecological, ethnic, and cultural particularities
of the development of the relevant administrative-territorial units; (3) the
infrastructure development of the relevant administrative-territorial units;
(4) the financial provision of the relevant administrative-territorial units; (5)
labour migration of the population; (6) the results of the prior assessment of
the level of capacity of capable territorial communities; and (7) the optimal
networks of social infrastructure and the accessibility of public services in
the relevant sectors.

The criteria for assessing the level of capacity, pursuant to the said
regulatory act, are as follows: (1) the number of persons permanently
residing on the territory of a capable territorial community; (2) the number
of pupils receiving education in general secondary education institutions
located on the territory of a capable territorial community; (3) the area of
the territory of a capable territorial community; (4) the tax capacity index
of the budget of a capable territorial community; and (5) the share of
local taxes and levies in the revenues of the budget of a capable territorial
community.

At the constitutional level in Ukraine, the territorial community is
recognized as the primary subject of local self-government. At the same
time, the elaboration of constitutional provisions at the legislative level
demonstrates that powers in the sphere of local self-government are
exercised predominantly by its bodies (Chapter 2 of the Law of Ukraine
"On Local Self-Government in Ukraine" [21]).

The current political and legal situation in Ukraine reveals a certain
idealistic character of the territorial community, whereby it constitutes
the foundation of the local self-government system only in a formal sense —
ensuring the formation of local self-government bodies and, in certain cases,
exercising oversight over them. The forms of direct resolution of matters
of local significance by the territorial community itself, as provided for by
legislation, are either difficult to implement in practice or purely declaratory,
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lacking any mechanism for their implementation. Consequently, in the Law
of Ukraine "On Local Self-Government in Ukraine", a rather limited number
of provisions are directly devoted to the territorial community — notably Art.
6. even though the territorial community embodies the principle of popular
sovereignty and democracy at the local level, real power is concentrated
in the hands of deputies and officials of local self-government bodies [21].

In this connection, it is possible to propose, at the constitutional level, a
direction for reform that would, in effect, retain the territorial community
as the primary subject, fully corresponding to the proposed concept of
municipal dualism and enabling the realization of the provisions of the
European Charter. At the same time, the primary advantage of local
governance should be constitutionally vested in local self-government
bodies, which should be designated as the principal subjects thereof.

Furthermore, the right of local self-government bodies, as enshrined in Art.
3(1) of the Charter, to resolve public affairs within the limits of legislation,
fully corresponds to the provisions of Art. 19(2) of the Constitution of
Ukraine [20], which enshrines the principle of legality in the operation of
public authority bodies and extends it to the sphere of local self-government.

Instructive in this regard is the experience of the Baltic states with respect
to the implementation of the principle of general residual competence
of local self-government bodies — the so-called principle of "negative
regulation". Thus, para 6(1) of the Estonian Local Government Organization
Act of 1993 stipulates that local authorities are entitled to resolve and
organize all matters of local significance unless these have been assigned
by law to another body. Analogously, Art. 5(1) of the Latvian Law on Local
Governments of 1994 provides for an open-ended list of local government
functions accompanied by a general residual clause — whereby a local
government may voluntarily implement initiatives in the interests of the
residents of its administrative territory on any matter, provided that such
matters do not fall within the competence of other institutions and that
such activities are not restricted by other laws [23]. In Lithuania, Art.
14 of the Law on Local Self-Government of 1994 clearly distinguishes
between autonomous functions (savarankiSkosios funkcijos) and state-
delegated functions (valstybinés funkcijos), expressly stipulating that the
former are exercised by local self-government bodies without a separate
legislative authorization [24]. Accordingly, in all three Baltic states, Art. 4(2)
of the ECLSG [1] has been implemented at the legislative level: local self-
government bodies have the full right to address any matter not excluded
from their competence or assigned to another body. This fundamentally
distinguishes them from Ukraine, where positive — that is, permissive —
regulation is maintained: local self-government bodies are entitled to act
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only within the bounds of powers expressly defined by law, pursuant to Art.
19(2) of the Constitution of Ukraine [20].

The role of the ECLSG in determining the directions of modernization
of the constitutional regulation of the capacity of local
self-government

Of considerable importance is the constitutional entrenchment of the
principle of the capacity of local self-government bodies to exercise the
relevant powers. Such capacity is invariably addressed to local self-
government bodies rather than to the territorial community, thereby
underscoring their status as the primary subjects. It is precisely local self-
government bodies that would become the principal mechanism for the
exercise of municipal authority and the executor of the community’s will.

In this regard, it should be noted that the legal personality of local self-
government bodies must be materially secured — meaning that it is
necessary to constitutionally vest in those bodies the powers to exercise the
rights of a subject of communal property. This would serve as a guarantee
of the capacity of local self-government bodies to administer public affairs.

The Constitution is an instrument that concentratedly reflects the
fundamental principles of the functioning of local self-government.
Therefore, the detailed entrenchment of the entire local self-government
system at this level is neither obligatory nor consistent with the
requirements of constitutional legal technique. This does not impede the
realization of the provisions of the European Charter and would promote
the organizational independence of local self-government bodies.

At the same time, it is, in the authors’ view, appropriate to enshrine at the
constitutional level the principle that the executive bodies of local councils
are accountable and answerable to those councils in the course of their
activities. Answerability denotes a particular form of dependence of a body
whereby its activities are subject to review by another body authorized to
exercise oversight. The body subject to oversight is obliged both to afford
the necessary conditions for such reviews and to report on its activities.
Answerability is substantively broader than accountability, since it may
entail the supervisory body’s receipt of all necessary information, including
reports, whereas accountability may also operate independently — that is,
separately from the exercise of the oversight function.

It is further important that the constitutional norms expressly provide for
representative bodies of local self-government at the district and regional
levels to possess dedicated executive organs, in full conformity with the
corresponding principle enshrined in the Charter.
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Of significant importance for ensuring the capacity of territorial
communities is the implementation of the ECLSG provision according to
which local self-government bodies shall, within the limits of the law, have
full discretion to exercise their initiative concerning any matter which is
not excluded from their competence nor assigned to any other authority. To
implement the said principle of the European Charter at the constitutional
level, it is first necessary to reconsider the foundations of the national
legal system and the principle of legality in the state, pursuant to which
local self-government bodies are subject to the principle of "positive legal
regulation" of their activities.

It should be noted that the European Charter seeks, within the framework of
its provisions, to reconcile the principles of both positive and negative legal
regulation. In particular, in defining the concept of local self-government
in Art. 3(1), the Charter emphasizes the exercise and management of local
affairs within the limits of the law, whereas Art. 4(2) takes a contrary
position.

In the authors’ view, the combination of the relevant principles in the
Charter has been made to accommodate the specificities of the legal
systems of the various states acceding to the Charter, each of which may
determine for itself the principle of legal regulation most characteristic of
the development of its local self-government system.

Furthermore, to ensure the sustainable development of local self-
government and its capacity at the constitutional level, it is necessary
to take into account the principle of subsidiarity, alongside the exercise
of delegated powers and the further decentralization of state authority.
Accordingly, with respect to the exercise of powers that reflect matters of
local significance and are vested in local self-government bodies as their
own, such bodies act in accordance with the principle of subsidiarity, whilst
with respect to the exercise of delegated powers, they act in accordance with
the principle of decentralization.

The experience of the Baltic states demonstrates that the principle of
subsidiarity can be effectively entrenched at both the constitutional
and legislative levels. In Estonia, para 154 of the Constitution expressly
establishes that local matters are resolved and administered by local
bodies independently, thereby embodying the principle of subsidiarity
[34]. In Lithuania, the principle of subsidiarity is enshrined in Art. 14 of
the Law on Local Self-Government [24], which provides that local self-
government bodies, in accordance with the autonomous competence
conferred upon them by that Law, enjoy freedom of action, initiative, and
decision-making within the limits permitted by the Constitution of the
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Republic of Lithuania, laws, and subordinate legislation; whilst Art. 120 of
the Constitution stipulates that municipalities act freely and independently
within the competence defined by the Constitution and laws. In Latvia,
Art. 4(3) of the ECLSG is applied directly as a norm of immediate effect, and
Art. 2 of the Law on Local Governments enshrines the principle that local
governments independently ensure the performance of the functions and
tasks established by legal acts [23]. Of fundamental importance is also the
fact that in the Baltic states a clear mechanism for distinguishing between
own and delegated functions has been established at the constitutional or
legislative level: in Lithuania, for instance, Articles 15 and 16 of the Law on
Local Self-Government contain exhaustive lists [24], whilst in Estonia Art.
154 of the Constitution distinguishes between autonomous and delegated
functions - thereby precluding the imposition upon local self-government
bodies of state tasks without corresponding financial provision [34].

Furthermore, at the legislative level, it is necessary to revisit the powers
of state executive authority bodies that have been delegated to local self-
government bodies and to recognize these as "own" powers, given that they
are in practice exercised by local self-government on a permanent basis.
In this regard, it is also appropriate to consider introducing new forms of
delegation of powers.

It is likewise necessary to enshrine at the constitutional level the principle
of the fullness of powers of local self-government bodies. Fullness of powers
denotes their sufficiency for the effective exercise of all functions assigned
to local self-government bodies. Such powers may not be transferred for
exercise to any other body and must fall within the sphere of competence
of local self-government bodies.

The entrenchment of this principle would constitute an important step
towards delineating powers between local self-government bodies and
state authority bodies, as well as towards enhancing the institutional
capacity of local self-government to resolve matters of local significance.
Furthermore, the implementation of this principle at the constitutional
level would create additional conditions for the establishment, at the
district and regional levels of territorial governance, of executive bodies
of local councils — both district and regional — and would promote
a transformation of the status of local state administrations in the
direction of their exercise exclusively of certain supervisory functions
over the legality of local self-government acts.

Of considerable importance is the provision for the executive bodies of
local councils to have delegated powers adapted to local conditions. This
may be achieved through their elaboration in the statutes of territorial
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communities, which may provide for the particularities of the structural
organization of local self-government executive bodies.

Art. 143(3) of the Constitution [20] stipulates that the state finances the
exercise of these powers in full from the funds of the State Budget of
Ukraine, or by attributing, in the manner established by law, certain
national taxes to the local budget, and transfers to local self-government
bodies the relevant objects of state property.

In the comparative context, it is of fundamental importance that in the
Baltic states, the prohibition of unfunded mandates is enshrined with
considerable rigour. In Estonia, para 154(2) of the Constitution [34]
expressly establishes that obligations imposed upon local self-government
bodies must be provided for by law and that the costs of their performance
are financed from the state budget — constituting a direct constitutional
prohibition of unfunded mandates that is absent from the Constitution of
Ukraine [20]. In Latvia, Art. 6 of the Law obliges the state to ensure the full
financing of delegated functions, with the state bearing responsibility for the
lawful and effective performance of the delegated administrative task [23].
In Lithuania, Art. 9 of the Law on Local Self-Government stipulates that the
state is obliged to provide local self-government bodies with the financial
resources necessary for the performance of delegated state functions, with
funds for their performance allocated from the state budget of Lithuania;
whilst Art. 16 provides that in the performance of delegated state functions,
local self-government bodies are guided by laws and implement resolutions
of the Government [24]. The foregoing provisions demonstrate a robust
system of financial guarantees for the state’s delegated powers, as well as
mechanisms for judicial protection of this right.

Moreover, the resolution of this issue lies in legislative revision of the
sectoral delegated powers conferred upon executive bodies of local self-
government, whereby the overwhelming majority of such powers would be
reconstituted as own competencies.

The possibility of adapting the activities of executive bodies of local self-
government with respect to the exercise of delegated powers to local
conditions may, at the constitutional level, be secured by imposing upon
local councils an obligation to adopt statutes of territorial communities.

As regards the delegation of powers, this system requires rationalization
and must, at the constitutional level, be brought into conformity with the
provisions of the European Charter.

The improvement of constitutional provisions and the implementation of
the aforementioned ECLSG [1] standards will serve as a guarantee for the
effective realization of European integration processes.
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Conclusions

The concept of "capacity" of local self-government constitutes an
independent legal category that cannot be equated with "real ability" as
employed in current Ukrainian legislation. Capacity is an ideal socio-legal
category that reflects a municipal institution’s potential to function at the
highest possible level of quality and efficiency, provided that the relevant
resources, powers, and internal capacity are in place. Real ability, by
contrast, is the actual realization of that potential under specific conditions.
A clear delineation between these concepts constitutes an indispensable
precondition for the proper and coherent legal regulation of the local self-
government system.

The Constitution of Ukraine does not enshrine the concept of capacity within
the local self-government system, thereby constituting a significant lacuna
in the Basic Law. The use of the term "incapacity" exclusively with reference
to the President of Ukraine and judges, combined with the definition of local
self-government solely as a "right" of the territorial community without any
reference to capacity as a parallel category, indicates that the constitutional
regulation does not conform to the standards of the ECLSG. Addressing
this lacuna is the primary task of constitutional reform in the sphere of
local self-government.

The experience of the Baltic states convincingly demonstrates that the
effective provision of local self-government capacity is possible only where
it is constitutionally or legislatively entrenched as an independent category
alongside the right to self-government. Illustrative in this regard is the
approach of the Estonian legislator, who enshrined the triad of rights,
capacities, and obligations of local self-government bodies as equivalent
yet substantively distinct components of their legal status. This approach
most precisely corresponds to the provisions of Art. 3(1) of the ECLSG [1]
and may serve as a model for Ukrainian constitutional reform.

The principle of subsidiarity, enshrined in Art. 4(3, 4) of the ECLSG [1]
has been implemented in the Baltic states at both the constitutional and
legislative levels, ensuring an organic combination of decentralization and
effective local governance. Ukraine must enshrine this principle directly in
the Constitution, providing that matters of local significance are resolved
by local self-government bodies independently, without interference from
state authority bodies, unless otherwise expressly provided by law.

The principle of general residual competence of local self-government
bodies — the principle of "negative regulation" — is enshrined in Art. 4(2)
of the ECLSG [1] remains unimplemented in Ukraine. The current
constitutional model, grounded in the principle of "positive regulation”
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pursuant to Art. 19(2) of the Constitution of Ukraine [20], substantially
restricts the initiative of local self-government bodies and narrows their
functional capacity. The transition to the principle of negative regulation —
whereby local self-government bodies are entitled to resolve any matter not
expressly excluded from their competence — is a necessary step towards
genuine, rather than declaratory, self-government.

The constitutional entrenchment of the prohibition on unfunded mandates
is one of the most important guarantees of local self-government’s financial
capacity. The experience of the Baltic states is unequivocal: in Estonia, para
154(2) of the Constitution expressly prohibits the imposition of obligations
on local self-government bodies without corresponding financing from the
state budget; analogous provisions are contained in the legislation of Latvia
and Lithuania. The Constitution of Ukraine [20] contains no such direct
prohibition, which, in practice, leads to the systematic transfer of state
tasks to local self-government bodies without adequate resource provision.
Addressing this lacuna by introducing the necessary amendments to the
Constitution is urgent.

At the constitutional level, it is appropriate to enshrine the concept of
municipal dualism, whereby the territorial community remains the primary
subject of local self-government as the holder of the right to self-government,
whilst local self-government bodies serve as the principal subjects of its
practical realization. Such a model is consistent with both the provisions of
the ECLSG and the principles of democratic governance, ensuring a balance
between local-level popular sovereignty and the effectiveness of municipal
administration.

In conclusion, it should be emphasized that enhancing local self-government
capacity in Ukraine is a complex undertaking that requires a systemic
approach encompassing the institutional, functional, and material-
financial dimensions simultaneously. The implementation of the proposed
constitutional amendments, in conjunction with the comprehensive
incorporation of the ECLSG provisions and due regard for the experience
of the Baltic states, will make it possible to establish a sound constitutional
and legal foundation for effective local self-government in Ukraine and will
bring its legal system closer to the standards of the European Union.
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Do They Grant an Indulgence from Product Liability?*
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Abstract

This article examines whether safety warnings can excuse or neutralize product
defects under strict product liability. It addresses a persistent tension at the heart
of modern product liability law: whether risk may be shifted to consumers through
disclosure, or whether certain risks must remain with the producer irrespective
of warning. The analysis proceeds from the premise that product liability is
organized around defectiveness rather than fault. Within the European Union,
defectiveness is determined by reference to the level of safety the public is entitled
to expect, taking into account all relevant circumstances, including the product’s
presentation. Safety warnings, therefore, form part of the defectiveness inquiry,
but their precise legal function remains contested. To clarify this function, the
article combines doctrinal analysis of European Union legislation and case law
with comparative insights drawn from the United States, England, and Canada.
Particular attention is paid to the tripartite distinction between manufacturing
defects, design defects, and failure-to-warn defects, which, while not formally
embedded in European Union law, provides an analytically useful framework.
The main conclusion is that warnings cannot be considered a general basis for
exemption from liability. They cannot cure manufacturing defects, as this would
undermine the regime’s strict character by replacing the right to a safe product
with a mere right to be informed of risks. In the context of design defects, the
role of warnings is more limited and conditional. Where a reasonable alternative
design exists, a warning cannot substitute for a safer design. Only where risks
are irreducible, and no safer design is feasible, may an adequate warning suffice
to render the product non-defective. Even then, warnings remain an imperfect
safety mechanism, constrained by their dependence on user attention and
behaviour. The article concludes that warnings are a necessary but inherently
limited tool of risk regulation. They inform the assessment of defectiveness
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contractual liability in the context of adapting Ukrainian legislation to EU law" (state
registration number 0126U002630). The Project is being carried out at the Yaroslav
Mudryi National Law University. The views expressed in this article may not necessarily
reflect those of the National Research Foundation of Ukraine.
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and may affect the apportionment of responsibility, but they cannot legitimize
avoidably unsafe products.

Keywords: product liability; non-contractual liability; civil liability; safety
warnings; adaptation to EU law; defectiveness.

[lonepeaxeHHs PO HeGE3MEKY:
44 AAIOTh BOHU IHAY/IbreHILil0 Bij BiANOBiAa/IbHOCTI
3a JedpeKTHY NpOAYyKILil0?

BboraaH [lerpoBuuy Kapunayx*
HayioHanvHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: b.p.karnauh@nlu.edu.ua

AHoTauisa

Y emammi posansiHymo moxkausicms nonepeorKeHHst NPo pusuKu sunpatoamu
abo Higesnrogamu degpeKmHicmsb NPOOYKyil 8 Mmerxax pexkKumy cysopoi giono-
gidanbHocmi 3a wWKody, 3ag80aHy Oegpexmom npodykuii. Lle cmocyemosest npo-
biemu, W0 IeXkKUme 8 OCHOBL CYUACHO020 Npasa 8i0nogidaibHOCMI 3a NPOOYKYII0:
Uu MorKe pusuk bymu nepeknadeHull HO CNROXKUBAUA UWILSIXOM PO3KPpUMMSL
IHpOpMAUi, UL I NEe8HI PUIUKU MAOMb 3ANUULAMUCS. HO CMOPOHI 8UPOOHUKA
He3anesKHO 810 Hasi8HOCMI nonepeorkeHHsl. [l0CniOXKeHHsT TPYHMYyemvest HA
momy, uio Hedo208ipHa 8i0nogidalbHicms 3a 0epeKkmHy NpPooyKyito opaaHi3o-
8aHa HABKoJl0 Kamezopii depexmHocmi, a He suHu. Y npasi €sponeilicbkoz2o
Corosy deheKkmHicmb 8UHAUAEMbCS Uepe3 pigeHb be3neku, Ha KUl CYycniio-
cmeo enpasi 0O6TPYHMOBAHO pO3PAX08Y8AMU, 38ANKANUU HA B8CL pee8aAHMHI
obcmasuHu, ceped sIKUX — npe3eHmayiss npoodykyii. Biomak nonepeoreHHs
€ CcKnado8uM enemMeHmoM OUiHKU OepexmHocmi, 00OHaK ix docmemeHHe npa-
808e 3HAUEHHSL 3ANUULAEMBCSL OUCKYCIUHUM. 3 MEMOI0 3°CY8AHHS POl nonepe-
OokeHb Yy cmammi noedHyromecsi OOKMPUHANLHUT aHANI3 3aKoHo0ascmea ma
cyodosa npaxmura €sponeticokozo Cot03Yy 3 NOPIBHSILHO-NPABOBUMU Chocme-
pesxerHsmu npasa Cnoayuerux Illmamis, AHenii ma Kanadu. Ocobruesy ysazy
NpuoiieHo MPUKOMNOHEHMHOMY Nooiny Oegpexmie HA 8UPOOHUUL, KOHCMPYK-
MugHi ma HPOPMAYIliHi, KU, Xouad POPpManbHO U He 3aKpinsieHull Yy npasi
€Esponeticbrkozo Cot03y, 00HAK HA NPAKMUUL BUKOHYE BAXNKNUBY AHALIMUUHY
pyHryiro. OCHOBHUIL BUCHOBOK NOJSI2AE 8 MOMY, UL0 NONEPeosKeHHsl He MOXKYMb
88aIKAMUCSL 3020/1bHOI0 NiOCMAago 38LAbHEHHSL 810 8idnogidasibHocmi. BoHu He
MOXKYMb YcyHymu 8upobHuUUl deperxmu, OCKLIbKU ye niopusano 6 camy npu-
Ppody cysopoi sidnogioanbHOCMi, 3AMIHIOUU NPaso Ha besneuHuil npooykm
npagom 6ymu noiHgopmosaHum npo Hebesnerky. Y sunaoky KOHCMPYKMUSHUX
Oecherxmis postb nonepeorkeHsb € bLbUL HIOAHCHO Ma 3aesXume 8i0 06CcmasuH.
SAKU0 iCHYE pO3YMHA AlbMEepHAMUBHA KOHCMPYKUISL, NonepeosKeHHsl He MoKe
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3amiHumu coboro besneuriwuull ousalin. Auwe 3a 8i0cymHOCMi MEexXHIUHO ma
E€KOHOMIUHO 301liCHEeHHOT albmepHAMUBU HA/leIKHEe NonepeorKeHHs moixKe 3a6e3-
neuumu 8i0nogioHicmsb npodykmy sumozam besanexu. BooHouac nonepedxeHHs
3a/UUaomsbest HEOOCKOHANUM THCmpymeHmom 3abesneueHHst besneku, egex-
MUBHICMb 51K020 3a/1e’KUmb 810 yeazu ma nogediHKu Kopucmyesaua. Y niocymry
00800UMBCSL, ULO NONEPEOIKEHHSL € HEOOXIOHUM, asle 8HYMPIUHBO 0O MeIKeHUM
3acobom pezysro8aHHs pusukie. BoHu 8paxos8yromesest npu ouiHui decpekmHocmi
ma MooKyme 8nauU8amMuU HA PO3NnooiLnl 8i0No8i0abHOCMI, 0OHAK He 30amHi Jieai-
mumizysamu npooyKyiro, Hebeaneuricmos s1Koi mMozna Oymu YcyHeHA.

Knrouoei cnoea: 8ionogioanbHicms 3a 0echeKmHy npooyKuyiro; Heoo208ipHA 8i0-
nogidalbHiCMb; YUBLIbHA 810N08I0A/IbHICb; NONEepPeoIeHHs NPOo PUSUKU; adan-
mauyis 0o npasa €C; degpexmHicme.

Introduction

Can a warning excuse a defective product? More precisely, can a producer
escape liability by alerting consumers to a risk that materializes?

A simple example captures the problem. A consumer purchases a chocolate
bar containing nuts. While eating it, he encounters a fragment of a nutshell
and breaks a tooth. The packaging, however, states: "May contain nut
shells". Does this warning shield the producer from liability?

The example reveals a structural tension at the heart of product liability:
can risk be shifted to the consumer through disclosure, or does the law
insist that certain risks remain with the producer?

Similar tensions arise in other everyday contexts. Consider contraceptives
accompanied by a notice that they do not provide 100 percent protection.
If failure occurs, does the warning preclude liability? Or take children’s
products containing small detachable parts, often labeled with warnings
about choking hazards.

These examples demonstrate that the legal effect of warnings cannot be
reduced to a simple rule. Their role depends on deeper structural features
of product liability, in particular the concept of defectiveness and the
allocation of risk between producer and consumer. The analysis that follows
seeks to clarify these issues by examining the function and limits of safety
warnings within the framework of strict liability.

Materials and Methods

This study employs a doctrinal legal research methodology, complemented
by structured comparative analysis. The selection of methods is determined
by the nature of the research question, which concerns the legal significance
of safety warnings within the framework of strict product liability. As the
inquiry turns on the interpretation, coherence, and normative implications
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of legal rules rather than empirical behavioral patterns, doctrinal analysis
constitutes the principal methodological approach.

The doctrinal method is implemented through the systematic identification,
interpretation, and critical evaluation of primary and secondary legal
sources. The primary normative basis of the research consists of
European Union legislation, in particular Directive (EU) 2024 /2853
on liability for defective products [1] and Regulation (EU) 2023/988 on
general product safety [2]. These instruments are analyzed using both
textual and teleological interpretation, with particular attention to the
provisions governing defectiveness, product presentation, and the role
of warnings. Recitals are treated as authoritative interpretative aids,
enabling reconstruction of the legislative intent and the internal logic of
the regulatory framework.

Case law analysis constitutes the second core component of the
methodology. Judicial decisions are examined as independent sources of
law that concretize and operationalize statutory standards. The sample
of cases was formed purposively, based on two cumulative criteria:
(1) doctrinal relevance to the problem of safety warnings and defectiveness,
and (2) jurisdictional representativeness. The selected decisions span
multiple legal systems — including EU law, English law, United States
law, and Canadian law — and reflect key doctrinal developments such
as the consumer expectations test, the patent danger rule, the learned
intermediary doctrine, and the relationship between design defects
and warnings. This approach allows the study to capture both vertical
coherence (between legislation and judicial interpretation within the EU)
and horizontal coherence (across different legal traditions).

Comparative legal analysis is employed throughout as both a method and
an analytical framework. The comparison operates along two axes. First,
a vertical comparison assesses the consistency between EU legislative
provisions and their interpretation by the Court of Justice of the European
Union (CJEU). Second, a horizontal comparison contrasts the EU approach
with common law doctrines, particularly those developed in the United
States, which historically influenced European product liability law. The
comparative method serves a functional purpose: it illuminates underlying
structural principles and clarifies the limits of warning-based risk
allocation.

Secondary sources — including monographs, comparative treatises, and
peer-reviewed articles — are used to contextualise the analysis within
broader academic debate and to reconstruct competing doctrinal positions.
These sources also support the critical evaluation of existing interpretations
and the formulation of normative conclusions.
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Answering that question requires working through several layers of analysis.
The paper proceeds in five parts. The first establishes the foundational
character of product liability as a regime of strict liability — one in which
the producer’s fault is irrelevant, and the defectiveness of the product is
the operative criterion. This principle has deep roots in American common
law and is firmly enshrined in European Union law, most recently in
Directive (EU) 2024 /2853 on liability for defective products [1]. The second
part examines how defectiveness is defined under EU law, with particular
attention to the consumer expectations test that lies at the heart of the
regime. The third part introduces a conceptual framework developed in
American tort law — the tripartite distinction between manufacturing
defects, design defects, and instruction defects — which, although not
formally adopted in the EU Directive, continues to influence European
legal thinking and will prove indispensable to the analysis that follows. The
fourth part turns to safety warnings themselves: their legal function, the
conditions under which they are required, and the doctrines - including
the patent danger rule and the learned intermediary rule — that govern their
adequacy. The fifth and concluding part of the analysis brings these threads
together to answer the research question directly.

The central argument developed in this article is that safety warnings do
not operate as a blanket exemption from liability. Their effect is contingent
and context-dependent. They form part of the broader assessment of
defectiveness, but they cannot, as a rule, legitimize a product that fails
to meet the level of safety the law demands. The analysis that follows
demonstrates how this conclusion emerges from the structure of strict
liability, the normative nature of the consumer expectation test, and the
limits inherent in risk communication as a regulatory strategy.

Results and discussion
1. Product Liability as a Strict Liability

Product liability is, at its core, a regime of strict liability [3-7]. Strictness
is its most distinctive and consequential feature, and it sets product
liability apart from the general law of tort, which ordinarily conditions
liability on proof of fault [8]. In a conventional negligence action, a claimant
must establish not only that she suffered harm caused by the defendant’s
conduct, but that the defendant failed to exercise the standard of care
that a reasonable person would have observed, [9, Art. 4:101 and 4:102].
Product liability dispenses with that requirement entirely. The producer’s
fault — or its absence — is beside the point. What matters is not how the
product was made, but what the product is: whether it is defective. The
substitution of defectiveness for fault is the axis around which the entire
regime turns, [10, p. 77].
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This principle is firmly enshrined in EU law and has been maintained
without interruption from the original Product Liability Directive of 1985
[11] through to its successor, Directive (EU) 2024 /2853 [1]. Recital 2 of the
current Directive states in terms that "liability without fault on the part of
economic operators remains the sole means of adequately addressing the
problem of fair apportionment of risk inherent in modern technological
production" [1, rec 2].

The idea that a producer should be liable for a defective product regardless
of fault did not originate in European law. It was first articulated — and most
influentially developed — in American common law, from which European
legislators consciously drew when constructing the 1985 Directive. The
development of product liability in Europe as an autonomous area of law
came considerably later, prompted by mass product disasters and the
growing recognition that traditional tort responses were inadequate to
address them [12, p. 20].

The intellectual foundations of strict product liability were laid in two
landmark California cases. The first Escola v. Coca Cola Bottling Co. [13],
decided in 1944. The facts were straightforward: a waitress was injured
when a bottle of Coca-Cola, which had been delivered to her employer and
left undisturbed for over thirty-six hours, exploded in her hand as she
moved it from a case to a refrigerator. The bottle broke into two jagged
pieces and inflicted a serious laceration, severing blood vessels, nerves,
and muscles of the thumb and palm. The majority decided the case on
conventional negligence principles. Justice Traynor, concurring, went
further — and in doing so articulated what would become the foundational
rationale for strict product liability.

In his concurring opinion Traynor J argued that negligence should no
longer be the basis of a plaintiff’s right to recover in such cases, and that a
manufacturer ought to bear absolute liability whenever a defective product
it placed on the market causes injury. The justification was grounded not
in the producer’s moral blameworthiness but in the practical logic of risk
allocation. Three considerations drove the analysis. The producer is better
positioned than any consumer to anticipate dangers, to guard against
defects recurring, and to take corrective action across its entire production
process. The injured consumer, by contrast, lacks any meaningful ability
to inspect the product, to understand the manufacturing process, or to
identify the source of a defect after the fact. And the cost of product-related
injuries, if borne by the producer, can be spread across the price of goods
and absorbed as an ordinary cost of doing business — a loss-spreading
function that the individual victim is wholly unable to perform. On this
reasoning, strict liability was not merely fair; it was the rational allocation
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of a risk that is constant and general to the party best placed to manage
and insure against it.

The second foundational decision is Greenman v. Yuba Power Products, Inc.
[14], decided in 1963, in which the California Supreme Court — now with
Traynor CJ writing for the majority — formally adopted strict liability in tort
for defective products. The plaintiff had been seriously injured when a piece
of wood flew out of a Shopsmith combination power tool and struck him on
the forehead. Expert evidence established that inadequate set screws had
been used to hold parts of the machine together, so that normal vibration
caused the tailstock to move and release the workpiece. The Court held
that proof of negligence was unnecessary. Reaffirming and extending the
reasoning of Escola, it grounded strict liability in a straightforward principle
of cost allocation: the losses caused by defective products should be borne
by those who place such products on the market, not by the individuals
who are powerless to protect themselves against them. A consumer who
uses a product in the manner it was intended to be used, and is injured
by a defect of which she was unaware, has done everything that could
reasonably be expected of her. The producer, having placed the product
into commerce and being best situated to know and address its dangers,
is the appropriate party to bear the consequences when it falls short of the
safety it implicitly represents.

The rationale that emerges from these decisions — and that underlies the EU
legislative framework as well — rests on three interlocking considerations.
The first is informational asymmetry: the producer knows, or is best placed
to know, the risks inherent in its product, while the consumer does not
and cannot. The second is risk management capacity: the producer is
able to anticipate hazards, improve manufacturing processes, and take
preventive measures that the consumer is powerless to take. The third is
loss-spreading: the producer can insure against the risk of product-related
injury and distribute that cost across the price of its goods, converting
what would otherwise be a catastrophic individual loss into a diffuse and
manageable social cost.

2. Defining Defectiveness

If product liability dispenses with fault, it must rest on a different
organizing concept. That concept is defectiveness [12, p. 50; 15, Ch. 10].
It is the pivotal criterion that triggers liability and, at the same time,
the principal filter through which claims are assessed. Yet, despite its
centrality, defectiveness remains a nuanced and, at times, elusive notion
[12, pp. 50-61; 16-18].

The starting point is the statutory definition. Under Art. 7(1) of Directive
(EU) 2024/2853, a product is defective "where it does not provide the
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safety that a person is entitled to expect or that is required under Union or
national law". This formulation reflects a deliberate choice. The Directive
does not ask whether the producer acted carefully, nor whether the product
performs its intended function. Instead, it focuses squarely on safety. As
the recitals clarify, the relevant benchmark is not fitness for purpose, but
the absence of the level of safety that the public is entitled to expect, [1,
rec. 30].

This distinction is not merely semantic. A product may be perfectly unfit
for its purpose without being defective in the sense of product liability.
A blunt kitchen knife is a familiar illustration: it fails to cut, yet it does
not endanger the user. By contrast, a knife whose blade detaches during
normal use is defective, because it creates an unacceptable risk of harm,
[12, p. 50]. The law of product liability is therefore not concerned with
disappointed expectations of utility, but with compromised expectations
of safety.

In EU the core test underpinning this assessment is commonly described
as the consumer expectation test. However, that label requires careful
handling. The expectations in question are neither subjective nor empirical.
The Court of Justice in Boston Scientific Medizintechnik (Joined Cases
C-503/13 and C-504/13), emphasised that the benchmark is not the
expectations of a particular user, but the reasonable expectations of the
public at large, [19, paras. 37-38]. Therefore, the standard is objective
and normative [12, pp. 50-53]. Courts are not bound by what consumers
actually expect in practice, nor by prevailing market standards. Instead,
they must determine — often with a considerable margin of appreciation —
the level of safety that ought to be expected in a given context.

This normative dimension cuts both ways. On the one hand, it prevents
liability from being driven by unrealistic or uninformed expectations. On
the other, it allows courts to demand higher levels of safety than those
reflected in existing practices or regulatory minima. The standard is thus
dynamic. It evolves with technological progress, societal attitudes to risk,
and the nature of the product in question.

Article 7(2) of the Directive provides a non-exhaustive list of circumstances
to be taken into account when assessing defectiveness. Two features
of this list merit particular attention for the purposes of the present
analysis. The first is the inclusion of the product’s presentation — which,
as the commentary confirms, must be understood broadly to encompass
marketing, advertising, packaging, instructions, and warnings [12, p. 56].
The manner in which a product is communicated to the public is therefore
directly relevant to the assessment of defectiveness: inaccurate, incomplete,
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or missing information will be taken into account and may, in appropriate
cases, itself render a product defective [12, pp. 56-57]. The second is the
reference to "reasonably foreseeable use", which Art. 7(2)(b) and Recital
31 make plain encompasses not only the product’s intended use but also
foreseeable misuse that is not unreasonable in the circumstances — such
as the foreseeable behaviour of a distracted machine operator, or the
foreseeable behaviour of children.

A useful bridge between the Product Liability Directive and the broader
EU safety framework is provided by Regulation (EU) 2023 /988 on general
product safety [2]. While the Directive determines when a producer is liable,
the Regulation defines what it means for a product to be safe in the first
place. Under Art. 3(2), a product is safe if, under normal or reasonably
foreseeable conditions of use, it presents no risk or only minimal risks
compatible with its use. The assessment is similarly contextual and
multifactorial, taking into account, inter alia, the product’s characteristics,
presentation, instructions, warnings, and the categories of consumers
exposed to it (Art. 6). This alignment is not coincidental. The factors
used to assess safety under the Regulation closely mirror those relevant
for determining defectiveness under Art. 7 of the Directive. The two
instruments thus operate in tandem: the Regulation articulates ex ante
safety expectations, while the Directive enforces them ex post through
liability. This conceptual continuity reinforces the centrality of safety —
rather than fault — as the organizing principle of EU product liability law
and provides an important interpretative lens for evaluating the role of
warnings within that framework.

The notion of risk is particularly instructive for the present inquiry.
Regulation (EU) 2023 /988 defines risk as "the combination of the
probability of an occurrence of a hazard causing harm and the degree of
severity of that harm" (Art. 3(4)). This definition makes clear that safety is
not an absolute concept, but one that depends on both the likelihood and
the gravity of potential harm. The case law of the Court of Justice of the
EU (CJEU) confirms that this calibration has direct implications for the
standard of safety expected. In Boston Scientific Medizintechnik, concerning
implantable cardioverter defibrillators, the Court emphasised that, given
the function of such devices and the vulnerability of the patients concerned,
the safety expectations are particularly high, [19, para. 39]. The logic is
straightforward: the greater the potential harm, the more demanding the
safety standard.

A similar approach can be observed in common law, where the Supreme
Court of Canada in Hollis v. Dow Corning Corp. [20] voiced the same idea
in the context of breast implants.
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The Directive (EU) 2024 /2853 resists any mechanical reliance on
regulatory compliance. The newly introduced "safety required by law"
test might suggest that a breach of safety rules automatically renders a
product defective. Yet, as Rimkuté has shown, a closer reading reveals
a more calibrated approach. Where a product violates mandatory safety
requirements that are directly linked to the harm suffered, this may
establish defectiveness or at least give rise to a presumption thereof,
[10, pp. 84-85]. In other situations, compliance or non-compliance with
regulatory standards is merely one factor among many. Not every regulatory
breach translates into a lack of safety, and conversely, compliance does not
guarantee that a product meets the level of safety the public is entitled to
expect.

3. Three Types of Defects

The analysis of whether a safety warning can make up for a product defect
depends, in no small part, on the type of defect in question. EU law, as
seen above, does not formally distinguish between different categories of
defectiveness — the Directive operates through the single, unified criterion
of the safety the public is entitled to expect. Yet the categories developed
in American tort law have not remained entirely alien to European legal
thinking.

American tort law distinguishes between three types of product defect:
manufacturing defects, design defects, and instruction defects (the
last of which is also referred to as warning defects or failure-to-warn)
[15, Ch. 10-12; 21, Ch. 5-8]. This tripartite framework was developed
through case law and has since been expressly codified in section 2 of
the Restatement (Third) of Torts: Products Liability (1998). Each category
captures a distinct mode of product failure and attracts a distinct legal test.

A manufacturing defect arises when a specific unit of a product departs
from its intended design, even though all possible care was exercised in its
preparation and marketing [22, para. 39]. The product, as designed, may be
perfectly safe; the problem lies in its execution. A bottle of Coca-Cola that
explodes in a waitress’s hand is the paradigm case: the design of the bottle
was not at fault, but this particular unit was defective in manufacture. The
applicable test is straightforward: the product failed to conform to its own
intended specifications.

It is in the context of manufacturing defects that the strict character of
product liability reveals itself most starkly. The cause of the manufacturing
defect is legally irrelevant. Whether the defect arose from an error in the
production process, from defective raw materials supplied by a third party,
or from some unknown cause that cannot be identified at all — the producer
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is liable. As Justice Traynor observed in his celebrated concurrence in
Escola, the injury from a defective product "does not become a matter
of indifference because the defect arises from causes other than the
negligence of the manufacturer, such as negligence of a submanufacturer
of a part whose defects could not be revealed by inspection, or unknown
causes that even by the device of res ipsa loquitur cannot be classified as
negligence of the manufacturer" [13]. The producer cannot exculpate itself
by demonstrating that it exercised all possible care. Because the defect is
measured against the manufacturer’s own design, there is no balancing
of costs and benefits, nor any inquiry into whether a safer alternative was
available. Liability is, in this respect, as strict as strict liability can be.

A design defect arises when the product conforms precisely to its
intended design, but the design itself is unreasonably dangerous. Unlike
a manufacturing defect, which affects individual units, a design defect
inheres in every unit of the product - it is a systemic rather than a one-off
failure. The definition in the Third Restatement identifies a design defect
as arising when the foreseeable risks of harm imposed by the product
could have been reduced or avoided by a reasonable alternative design,
and the absence of that alternative renders the product not reasonably safe
[22, para. 39]. Two tests have been developed in American jurisprudence
to establish design defectiveness. The first is the consumer expectations
test: a product is defective in design if it fails to perform as safely as an
ordinary consumer would expect when used in an intended or reasonably
foreseeable manner. The second is the risk-utility test: even if the product
meets ordinary consumer expectations, it may nonetheless be defective
in design if the plaintiff can show that its design caused the injury and
the defendant cannot establish that the benefits of the challenged design
outweigh its risks Barker v. Lull Engineering Co. [23]. California courts,
in Barker, articulated these as alternative rather than cumulative tests —
a plaintiff may succeed under either.

Embedded within the risk-utility test is the doctrine of reasonable
alternative design [24; 25], which has become the dominant approach
in American design defect litigation. The doctrine holds that a plaintiff
alleging a design defect must ordinarily demonstrate that a safer alternative
design was available and feasible — technically and economically — at the
time of manufacture. This requirement prevents design defect liability
from collapsing into a form of absolute liability: the mere fact that a
product causes harm does not establish that its design was defective if no
practicable safer design existed. Conversely, where a reasonable alternative
design was available, and the manufacturer chose not to adopt it, the
manufacturer cannot escape liability by warning users of the dangers
inherent in the existing design.
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An instruction defect, or failure-to-warn, arises when a product — sound
in both manufacture and design - is nonetheless rendered unsafe by the
absence or inadequacy of warnings or instructions concerning its dangers.
This category acknowledges that even a properly manufactured and well-
designed product may pose risks of which the user is unaware and against
which a warning would enable the user to protect herself. The applicable
test focuses on whether the manufacturer knew or should have known of
the relevant risk, whether the risk was latent rather than obvious, and
whether an adequate warning would have been provided to a reasonable
user. These requirements are examined in greater detail in Part 4.

Neither the 1985 Directive nor the new one adopts this tripartite structure.
The English court in A v National Blood Authority made this explicit,
rejecting both parties’ attempts to characterise the infected blood at issue
as either a manufacturing or design defect, and holding that "there is no
place for them in the Directive" [22, para. 39]. The court instead formulated
its own distinction — between standard products and non-standard
products — finding this a more tractable framework for applying Art. 6
of the 1985 Directive. A non-standard product differs from the product
as the manufacturer intended it to be; a standard product conforms to
the manufacturer’s design. This distinction, as Burton J acknowledged,
effectively captures much of the same ground as the American
manufacturing/design dichotomy, without importing the doctrinal baggage
that accompanies it in US jurisprudence [22, para. 41].

Yet the influence of American categories has not been entirely excluded.
As Machnikowski’s commentary observes, notwithstanding the court’s
formal rejection of the tripartite approach, "legislative and judicial practice
in the Member States is influenced by the American approach" [12, p. 53].
In practice, courts in EU member states tend to apply the consumer
expectations test to manufacturing defects, while bringing additional
considerations — including elements of a risk-utility analysis — to bear on
design and instruction defects [12, p. 53]. The categories thus operate
informally, shaping the practical application of the unified EU standard
even where they have no formal doctrinal standing.

This matters for the present analysis. The question of whether a safety
warning can make up for a product defect does not admit of a single
answer if the type of defect is left unspecified. The answer differs — sharply
and for principled reasons — depending on whether one is dealing with a
manufacturing defect, a design defect, or a warning defect.

4. The Role of Safety Warnings

Safety warnings are one of the circumstances to be taken into account
when assessing the defectiveness of a product under EU law. They are most
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directly relevant to what American tort law would classify as instruction
defectiveness — the third category of the tripartite framework examined
in the preceding section. Yet warnings occupy an ambiguous position in
the law more generally. A product that carries no warning of a known and
non-obvious danger may be defective for that very reason. At the same
time, a warning is not a pass permitting the producer to place an unsafe
product on the market. Understanding the role of warnings in product
liability, therefore, requires examining, in turn, the conditions under which
warnings are legally required, the standards of adequacy they must meet,
and the inherent limitations of warnings as an instrument of consumer
protection.

4.1. Warnings as a Component of the Product

Under Regulation (EU) 2023/988 on general product safety, manufacturers
are required to ensure that their products are accompanied by clear
instructions and safety information in a language accessible to consumers,
wherever the product cannot be safely used without such information
[2, Art. 9(7)]. Warnings feature expressly among the aspects relevant to
assessing whether a product is safe [2, Art. 6(1)(d)]. This reflects a broader
principle confirmed in the academic commentary: the presentation of a
product must be taken in its broadest sense, encompassing not only its
physical design but also its marketing, packaging, labeling, instructions,
and warnings, and the product must be assessed as a whole in its entirety
[12, p. 56]. Inaccurate, incomplete, or altogether absent information is
taken into account in the safety assessment and may, in appropriate cases,
itself be the ground on which a product is found defective. In the case of
inherently dangerous products — pharmaceuticals, complex machinery,
products intended for vulnerable groups — information about foreseeable
risks is essential to the safety assessment, and its absence will weigh
heavily against the producer [12, p. 56-57].

4.2. The Patent Danger Rule

A warning need not be given in respect of dangers that are patent, open,
and obvious to any reasonable user. This is the patent danger rule, and
its rationale is straightforward: a warning that tells the user nothing she
did not already know adds nothing to her safety. Where a danger is readily
apparent as a matter of common sense, no duty to warn arises because no
benefit would be gained by requiring one. Conversely, the open and obvious
defence should not apply where there are aspects of the hazard that are
concealed or not reasonably apparent to the user.

Although Darby v National Trust [26] arose outside the products liability
context, it remains one of the clearest judicial illustrations of the patent
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danger principle in English tort law. In that case, the claimant’s husband
drowned while swimming in an unsupervised pond on National Trust land,
and his widow brought a claim under the Occupiers’ Liability Act 1984,
arguing that the Trust had failed in its duty of care towards recreational
visitors. The Court of Appeal dismissed the claim, holding that the risk of
drowning in a natural pond was a patent, self-evident danger which any
reasonable adult would recognise without the need for a warning. "One
or more notices saying ‘Danger No Swimming’ would have told Mr Darby
no more than he already knew" [26, para. 26]. Therefore, the Court found
that "It cannot be the duty of the owner of every stretch of coastline to
have notices warning of the dangers of swimming in the sea. If it were so,
the coast would have to be littered with notices in places other than those
where there are known to be special dangers which are not obvious" [26,
para. 27].

About products specifically, the rule is clearly illustrated by Bogle v.
McDonald’s Restaurants Ltd. [27], in which the English court considered
claims brought by consumers who had suffered scalding injuries from
hot drinks served at McDonald’s restaurants. The drinks were served
at temperatures between approximately 79 and 90 degrees Celsius —
temperatures at which contact with skin for little more than a second
would cause a deep-thickness burn. The claimants alleged, among other
things, that McDonald’s had been negligent in failing to warn of the risk
posed by such temperatures. The court rejected this. Whether McDonald’s
had been negligent in failing to warn depended on an objective assessment
of all the circumstances, including the customers’ own appreciation of the
risk. The court was satisfied that those who purchased coffee and tea could
reasonably be taken to know that such drinks are served at temperatures
capable of causing serious injury if spilled — this was a risk the public
already appreciated. There was accordingly no duty to warn of a risk the
consumer already understood.?

4.3. Requirements of an Adequate Warning

The content and intensity of the duty to warn vary with the level of danger
the product presents in ordinary use. Where significant dangers attend the
ordinary use of a product, a general warning will rarely suffice; the warning
must be sufficiently detailed to give the consumer a full indication of each
specific danger that may arise. The more serious the risk, the more exacting
the requirement.

This principle, together with the related "learned intermediary" rule, is
vividly illustrated by the decision of the Supreme Court of Canada in Hollis
v. Dow Corning Corp [20]. In 1983, Ms Hollis underwent breast implant

2 Yet compare the American case of Liebeck v. McDonald’s Restaurants, P.T.S., Inc. [28].
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surgery to correct a congenital deformity, acting on the advice of her
surgeon, Dr Birch, who gave her no warning of the risks of post-surgical
complications or of the possibility that the implants might rupture inside
her body. In 1985, she noticed a lump and pain in her right breast; a
subsequent operation revealed that the right implant had ruptured and
that silicone gel had migrated. Her condition worsened after the removal
of the implants. Crucially, Dow Corning had been aware since at least
1979 that implant ruptures could cause adverse reactions from loose gel,
yet its warnings to physicians in 1976 and 1979 made no reference to
these consequences, and attributed rupture only to abnormal squeezing
or trauma. The Court of Appeal found Dow liable for failing to warn
adequately of the risk of rupture, and the Supreme Court upheld that
finding.

The Court emphasized that all warnings must be reasonably communicated
and must clearly describe the specific dangers arising from the ordinary
use of the product. For medical products designed for bodily implantation —
given the intimate relationship between such products and the consumer’s
physical integrity — the standard of care in warning is necessarily high,
imposing a heavy obligation on the manufacturer to ensure that all relevant
risks are clearly, completely, and currently disclosed.

Hollis also examined the "learned intermediary" rule, which operates
as an exception to the general principle that the duty to warn runs
directly from the manufacturer to the ultimate consumer. In certain
circumstances — typically where a product is highly technical and intended
to be used only under expert supervision, or where the structure of its
distribution makes direct communication with the end user unrealistic —
a manufacturer may discharge its informational duty by warning a
knowledgeable intermediary rather than the consumer. The paradigm
case is the prescription pharmaceutical dispensed through a physician:
the manufacturer needs to warn only the prescribing doctor, who acts as
a learned intermediary between manufacturer and patient. The rationale
is that the intermediary is best placed to assess both the properties of the
product and the susceptibilities of the individual user, and to transmit
appropriate information accordingly.

The rule is, however, strictly conditioned. It presupposes that the
intermediary is genuinely learned — fully apprised of all relevant risks to a
degree approximating the manufacturer’s own knowledge. A manufacturer
cannot claim the benefit of the rule where it has itself provided inadequate
information to the intermediary, for that would defeat the very purpose the
rule is designed to serve: ensuring that the consumer is fully informed.
In Hollis, Dow Corning’s warnings to Dr Birch were materially deficient —
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understating both the likelihood and the consequences of rupture — and
the learned intermediary rule accordingly provided no shelter. The primary
duty to give a clear, complete, and current warning remained with the
manufacturer, and it had not discharged it.

4.4. The Continuing Duty to Warn and Post-Sale Modifications

The duty to warn is a continuing one, extending not only to dangers known
at the time of sale but also to dangers discovered after the product has been
sold and delivered. It does not crystallize at the moment of sale and expire
thereafter; it persists as new dangers come to the manufacturer’s attention
and as the product moves through the chain of distribution and use. This
has particular significance in cases where a product is modified after sale
in ways that create or amplify danger.

The point is strikingly illustrated by Liriano v. Hobart Corp. [29]. Luis
Liriano, a seventeen-year-old employee, lost his right hand and forearm
while feeding meat into a commercial meat grinder from which the safety
guard had been removed by his employer. The grinder was manufactured
and sold by Hobart in 1961, with a safety guard in place. Hobart
subsequently became aware that a significant number of purchasers were
removing the guards, and began issuing warnings about this danger from
1962, the year after the machine in question was manufactured and before
it was acquired by Liriano’s employer. At the time of the accident, the guard
had been removed, Hobart had known of such removals, and the specific
machine carried no warning. The district court dismissed Liriano’s design
defect claims but allowed his failure-to-warn claim to proceed; the jury
found Hobart liable for failing to warn, apportioning five per cent of liability
to Hobart and ninety-five per cent to the employer.

The New York Court of Appeals held that manufacturer liability may
exist under a failure-to-warn theory in cases in which the substantial
modification defence would preclude liability under a design defect theory.
The reasoning was instructive. While it may be impossible to design a
product to forestall all foreseeable post-sale modifications, the burden of
warning against the dangers of such modifications is considerably lighter.
The duty to warn is focused principally on the foreseeability of the risk
and the adequacy and effectiveness of the warning — a far less demanding
enquiry than the cost-benefit analysis required by a design defect claim.
Hobart knew that guards were being removed; it was the party best placed
to learn of such modifications and to pass warnings along the distribution
chain. That knowledge generated a corresponding duty to warn, and its
failure to affix any warning to the machine in question meant that duty
went unmet.
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4.5. The Inherent Limitations of Warnings

Even where a duty to warn exists and has been complied with, warnings
are an imperfect instrument of consumer protection. Their efficacy as a
means of preventing injury is inherently constrained, and this constraint
has direct doctrinal consequences [30].

Twerski, Weinstein, Donaher, and Piehler identified the fundamental
problem with clarity in their influential study of the use and abuse
of warnings in products liability litigation [31, p. 509]. Warnings and
knowledge of obvious dangers are of value only to users who are and can be
attentive to them. But many product-related injuries arise precisely because
of the inadvertent or impulsive acts of users who trip, fall, or momentarily
lapse into forgetfulness. One of the principal functions of safety features —
built into the design of the product itself — is to guard against exactly these
foreseeable human failures. A warning cannot perform that function. It is
addressed to the attentive, the informed, and the deliberate user; it has
nothing to offer the user in the grip of an instinctive reaction, a moment of
inattention, or a lapse of memory.

This does not mean that warnings are irrelevant to the reduction of risk.
They often can and do bring the risk level down to an acceptable level, and
in some cases, a well-crafted warning will be sufficient to render a product
safe for its intended use [31, p. 509]. But warnings should not become the
only focus of a product liability case. Where design can sharply curtail the
level of danger at insignificant cost, the design modification is always the
preferred alternative. The warning, in such a case, is not a substitute for a
safer design - it is, at most, a complement to it.

The doctrinal picture that emerges from these authorities is therefore as
follows. Warnings are a necessary but not sufficient condition of product
safety. They need not address dangers that are patent. They are required
wherever a product carries a non-obvious risk of which the consumer is
unaware; they must be clear, specific, and proportionate in detail to the
severity of the danger; and the duty to provide them is a continuing one.
They may, in defined circumstances, be directed to a learned intermediary
rather than the consumer directly. But they do not — and cannot — convert
an otherwise unsafe product into a safe one simply by disclosing a risk.
Whether a warning can go further still, and actually substitute for a product
defect so as to defeat a liability claim, is the question to which the final
section now turns.

5. Can Safety Warning Make Up for Manufacturing or Design Defects?

The preceding sections have established the architecture within which
the central question of this paper must be answered. Product liability is a
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regime of strict liability in which defectiveness, not fault, is the operative
criterion. Defectiveness is assessed by reference to the safety the public
is entitled to expect, taking into account the presentation of the product
in its entirety, including any warnings accompanying it. Warnings are a
legally recognized and in many cases, legally required component of a safe
product, but they are an imperfect instrument whose efficacy is inherently
constrained. The question that remains is the most important one: can a
safety warning make up for a (another) product defect — and if so, under
what conditions?

The answer is not uniform. It depends critically on the type of defect
involved. As the analysis of the preceding sections has shown,
manufacturing defects and design defects are conceptually distinct modes
of product failure, and the role that a safety warning can play in relation
to each is governed by different considerations and leads to different legal
outcomes.

5.1. Safety Warning and Manufacturing Defect

A safety warning can never make up for a manufacturing defect. The
proposition follows directly and necessarily from the strict character of
product liability, and no departure from it is sustainable in principle.

A manufacturing defect, as established in Part 3, arises when a specific
unit of a product departs from its intended design. The producer is liable
because the product it placed on the market was not the product it intended
to place on the market — it was, in the only sense that matters for the
Directive, unsafe.

To permit the producer to escape that liability by pointing to a warning
would be to negate the very essence of strict liability. If the producer could
defeat a manufacturing defect claim by demonstrating that the product
carried a warning — even a warning of the precise risk that materialized -
the consumer’s right to a safe product would be replaced by a right to be
informed of the risk of receiving an unsafe one.

Recital 31 of Directive (EU) 2024 /2853 confirms this analysis. It states
in terms that "warnings or other information provided with a product
cannot be considered sufficient to make an otherwise defective product
safe, since defectiveness should be determined by reference to the safety
that the public at large is entitled to expect" [1, rec 31]. The Directive
is equally explicit that liability "cannot be avoided simply by listing all
conceivable side effects of a product". These formulations are unequivocal:
the presentation of a product, however comprehensive, however detailed,
however carefully crafted, does not cure a defect. It is one circumstance
among several relevant to the safety assessment; it is not a defence.
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Return to the leitmotif example with which this paper opened. A chocolate
bar carries the warning: "May contain nut shells". A fragment of shell is
present in the bar and damages the consumer’s tooth. The shell is not a
feature of the bar’s design — it is a contaminant, a departure from what the
product was intended to be. It is, in the language of National Blood Authority
case, a non-standard product: one that differs from the standard product
the manufacturer intended to produce. The warning on the packaging
cannot change that. The producer is liable because it placed a defective
product on the market. The warning is beside the point.

5.2. Safety Warnings and Design Defects

The position in respect of design defects is more nuanced, and it is here
that warnings may, in defined and demanding circumstances, play a more
significant legal role.

As established in Part 3, the test for design defectiveness under US law —
and the analogous enquiry under the EU consumer expectations test — asks
whether the risks of harm inherent in the design could have been reduced
or avoided by a reasonable alternative design. It is in the relationship
between this enquiry and the role of warnings that the doctrinal complexity
lies.

Machnikowski’s commentary identifies the core principle with precision:
whether a warning can render an otherwise unsafe product safe is not
a question that admits of a uniform answer. In some cases, the provision of
adequate information and warnings may be sufficient to bring the product
within the safety expectations the public is entitled to hold, on the basis
that the more information is provided to the targeted public, the lower the
safety expectations that group may reasonably be expected to retain [12,
p. 57]. In other cases — and this is the more common outcome — a warning
will not suffice, because the legitimate safety expectations of the public
remain higher than the product, even with its warning, is capable of
meeting [12, p. 57-58].

The decisive criterion, therefore, is whether a reasonable alternative design
was available. Where no reasonable alternative design existed — where the
product could not, given the state of technical knowledge and without
disproportionate cost, have been made safer — a warning of the residual risk
may be sufficient to discharge the producer’s obligations. In such a case,
the warning is not covering up a remediable defect; it is communicating
an irreducible risk inherent in a design that could not have been improved
upon. A producer of a condom that carries a clear and accurate statement
that the product does not guarantee complete protection against pregnancy
or disease is not thereby admitting a remediable defect; it is disclosing an
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inherent limitation that no alternative design could have eliminated. The
warning, in such a case, is a legitimate and legally sufficient response to
the risk.

This conclusion is, however, subject to a demanding condition: the warning
must itself be adequate. It must meet all of the requirements identified
in Part 4 — it must be clear, specific, and sufficiently detailed to give
the consumer a full understanding of the risk in question; it must be
proportionate to the severity of the danger; and it must be communicated
to the person who will actually be exposed to the risk, whether directly
or, where the learned intermediary rule applies, through an appropriately
informed professional. A warning that is vague, incomplete, or buried in
a document the consumer is unlikely to read will not suffice.

Where, on the other hand, a reasonable alternative design was available—
where the producer could have redesigned the product to eliminate or
substantially reduce the risk at proportionate cost, and chose not to -
a warning cannot substitute for that safer design. This follows from the
same logic that underlies the strict character of product liability. The
producer who had the means to make its product safer and declined to do
so cannot discharge its responsibility to the injured consumer by pointing
to a label. Recital 31 of the Directive confirms that the assessment of
defectiveness takes into account the presentation of the product, but
that warnings cannot render an otherwise defective product safe. Where
a reasonable alternative design existed, the product remains defective
notwithstanding any warning, because the public is entitled to expect the
safer version that was achievable. As the academic commentary recognizes,
a warning is insufficient where it is possible to produce a safer product
without extra financial burden and without affecting the utility of the
product [12, pp. 57-58].

This is precisely the reasoning that animated the Massachusetts Supreme
Judicial Court in Uloth v. City Tank Corp. [32]. The plaintiff was a refuse
collection worker who lost his foot after it was caught in the shear point of
a compaction mechanism on a refuse collection vehicle while he stepped
onto the rear platform during the packing cycle. The defendants argued
that their primary obligation was to warn of the danger, and that this
discharged their responsibility entirely. The court declined to accept that
proposition. A warning, it acknowledged, may in some cases reduce the
likelihood of injury — but it cannot absolve the manufacturer or designer of
all responsibility for the safety of the product where a modification to the
design would have prevented the harm. The court was particularly attentive
to the circumstances in which warnings fail altogether: where the user has
no real alternative to engaging with the dangerous product, where the injury

98 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2026. Bun. 1(29)



Karnaukh, B.P. Safety Warnings: Do They Grant an Indulgence...

arises from an instinctive reaction or a momentary lapse of attention, or
where the risk manifests itself before any conscious response to a warning
is possible. In all such cases, the warning is not merely insufficient — it
is irrelevant to the outcome. The design modification, had it been made,
would have prevented the injury regardless of the user’s attentiveness. The
warning could not have done the same. As the court stated plainly, where a
slight change in design would prevent serious or fatal injury, the designer
may not avoid liability simply by warning of the possible harm.

5.3. The Relevance of Warnings to Comparative Fault

The conclusion that a warning cannot substitute for a remediable design
defect does not mean that warnings become legally irrelevant wherever
a design defect claim succeeds. On the contrary, a warning may remain
highly material in a distinct and important register: that of comparative
fault (See: [33; 34]).

Article 13(2) of Directive (EU) 2024 /2853 provides that the liability of
an economic operator may be reduced or disallowed where the damage
is caused both by a defect in the product and by the fault of the injured
person or of any person for whom the injured person is responsible. Where
a product carries an adequate safety warning that the injured person read,
or ought to have read, and the injured person nonetheless proceeded to
use the product in a manner the warning expressly cautioned against, that
conduct may constitute contributory fault on the part of the injured person.
In such circumstances, the liability of the economic operator — though not
extinguished — may be reduced proportionately.

This is a significant qualification. A warning that cannot cure a design
defect may nonetheless affect the apportionment of responsibility for the
injury that results from it. The producer who designs a product with a
remediable defect and fails to adopt the available safer design remains
liable; but if the injured person disregarded a clear and adequate warning
and acted negligently in doing so, the producer’s liability may be reduced
to reflect that shared responsibility. The warning, in this way, shifts from
being a putative defence against liability to being a relevant factor in
determining the extent of that liability.

The practical consequence is that producers operating under EU law have
a dual incentive to provide adequate warnings even where a design defect
may subsist. The first incentive is the possibility — in the narrow case
where no reasonable alternative design exists — that adequate warnings
may avert a finding of defectiveness altogether. The second is the more
generally applicable possibility that adequate warnings, even where they
do not defeat the defectiveness finding, may reduce the damages payable
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by demonstrating that the injured person had been put on notice and bore
some share of responsibility for the outcome.

Conclusion

The central question of this paper — do safety warnings exonerate the
producer of a defective product from liability — can be answered as follows.

In the case of a manufacturing defect, the answer is no. To hold otherwise
would dissolve the very foundation of the strict liability regime.

In the case of a design defect, the answer is more graduated. Where no
reasonable alternative design was available and where the warning provided
is genuinely adequate in content, clarity, and communication, the warning
may be sufficient to bring the product within the safety expectations the
public is entitled to hold, and no defectiveness finding will follow. Where,
however, a reasonable alternative design was available, a warning cannot
substitute for it: the product remains defective, and the producer remains
liable. In that case, the warning is not irrelevant — it may bear on the
question of comparative fault under Art. 13(2) of the Directive, potentially
reducing the quantum of damages if the injured person disregarded it
negligently. But it does not, and cannot, serve as an indulgence absolving
the producer of responsibility for the harm its remediable design has caused.

The image with which this paper began captures the point neatly. A warning
that a chocolate bar may contain nut shells cannot excuse the producer
who places a nut shell in the bar. The consumer is entitled to a product
that conforms to what it was intended to be, not merely to advance notice
that it might not.
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Abstract

In the context of economic instability and the expansion of digitalisation in the
financial sector, there has been a significant increase in the number of court
disputes related to the recovery of credit debt. The defendant (borrower in
substantive legal relations) is typically the weaker party, which necessitates
the development of effective protection mechanisms. In this regard, the purpose
of the article is to analyse procedural and substantive legal instruments for
protecting the rights of the defendant in credit disputes, taking into account
recent judicial practice. To examine legislative acts and legal positions of the
Supreme Court, the study employs formal-legal, case law analysis, comparative
legal, and system-structural methods. The effectiveness of both passive and
active defence strategies is analysed, including challenging the conclusion
of electronic contracts, disputing the assignment of claims under factoring
agreements (especially about "future claims"), applying statutes of limitations,
and using the specific legal regime of martial law. The article emphasises the
need for further research into issues of collective protection of debtors’ rights
and the improvement of mechanisms to combat fraud in the online lending field.

Keywords: credit legal relations; protection of borrowers’ rights; electronic
contract; civil proceedings; commercial proceedings; judicial review.
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AnoTamnisa
B ymoeax eKoHOMIUHOT HecmabinbHocmi ma po3sUWUPEHHSL ceKmopy uugposiza-
uii piHaAHCO8020 c8IMY cnocmepieaemsbest 3HAUHE 3POCMAHHS KLAbKoCmi CYyoo8ux

© Izhyk, AV, 2026 103



Dcux A. B. Cmpameeii npasogoeo 3axucmy gidnogioaya y cnopax...

cnopie w000 cmsizHeHHs: KpedumHoi 3abopeosaHocmi. Bionogidau (no3uudib-
HUK Y MamepianbHUX npagosioHOCUHAX) sucmynae, 3a3guuail, o6inbul cnabroro
CMOPOHOI0, W0 nompedye POpMYBAHHSI ePeKmuBHUX MEeXAHIZMI8 3axucmy.
Y 38’sa3Ky 3 yum memoro cmammi € AHAN3 NPOUECYANbHUX | MAMEPIabHO-NPA-
808UX THCMPYMEeHMI8 3axucmy npaes 8ionogioaud Yy KpeoumHux cCnopax 3 ypaxy-
B8AHHSAM HOBIMHBLOI cyoosoi npaxmuku. /[1ns. 00CNAIOIKEHHS 3aKOHO0A8UUX AKMIi8
ma npasosux no3uuiti Bepxoserozo Cydysy pobomi 3acmoco8aHo popMaibHO-10-
puduuHulL. memoo, memol aHaily cyoosoi NPAKMUKU, NOPIBHSANILHO-NPABO-
suill ma cucmemHo-cmpykmypHuil memoou. IIpoaHanizoeaHo egpexmusHicmeb
cmpameziii nacu8H020 Ma AKMUBHO20 3aXUCMY, 30KpeMad, OCKapIKeHHsl haxmy
YKNAOEHHSL eNeKmpoOHHUX 002080pi8, CNPOCMYBAHHSL nepexody npasa 8umoau
3a 0ozosopamu paxmopuHay (0cobAU80 UL000 MATIOYMHIX 8UMO2»), 3ACMOCY-
8AHMHSL CMPOKI8 NO308HOI OABHOCMI MA BUKOPUCMAHHSL 0cobu8ocmetl npaso8ozo
pesxumy eoeHHozo cmaHy. HazonoweHo Ha HeobxiOoHoCcmi nodanbuiozo O0O0CL-
OoKeHHSL npobiem KOAeKmueHoz0 3axucmy npaes boOpIKHUKIE mMa 800CKOHANIEHHS
MexaHizmie npomudii waxpaticmsy Yy cgpepi OHAAUH-KpeoumyeaHHsi.

Knrwouoei cnoea: kpeOumti npasog8iOHOCUHU; 3aXUCM Nnpae Nno3UUAIbHUKA,
eneKmpoHHULL 00208ip; UUBLIbHE CYOOUUHCMEBO; 20Cno0apcbke CYOOUUHCMEO;
cyoosuil pozansio.

Introduction

The state of affairs regarding civil substantive legal relationships in Ukraine
is characterized by a significant prevalence of loan legal relationships.
The latter, unfortunately, are often transformed into protracted litigation
due to the systematic violation of the balance of interests of the parties
and the legal uncertainty of individual contractual provisions. The issue
of protecting the rights of the defendant in cases of debt collection is
becoming particularly topical in the context of the digitalisation of financial
services and socio-economic challenges caused by martial law. Loan legal
relationship, being an essential component of the financial system, has
undergone significant changes due to the integration of digital technologies,
which has created new risks for borrowers. It is referred to as concluding
contracts without proper identification of the person, which, as noted by
C.G.B. de Oliveira and co-authors, is one of the primary causes of loan
disputes [1] or the imposition of unfair conditions through the almost
formal automatic accession to the terms of similarly-named contracts.

The relevance of the chosen topic stems from the fact that the judicial
practice of recent years, in particular 2024-2026, demonstrates ambiguity
in the approaches of courts to resolving issues regarding the validity of
factoring contracts, the accrual of interest after the expiration of the loan
term, and the application of penalties. A vivid example of such practice is
the judgement of Smila City and District Court of Cherkasy Region dated
September 15, 2025 in the case 703/4464 /25 [2], or the ruling of Mykolaiv
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Court of Appeal dated January 26, 2026 in the case 484 /3853/25, which
reflects the key features of reviewing disputes of this category [3]. An
example of resolving loan disputes in the indicated court cases confirms the
need for in-depth research into the legal positions of generating an efficient
strategy for the defendant’s protection.

In certain cases, defendants, lacking special knowledge, take no account of
the need to respond to the claim. This leads to ignoring the defence against
the claim, which entails the collection of unjustified amounts of debt.
A visual illustration of the situation where the defendant risks receiving
a judgment not in his favour due to passivity or a faulty strategy is the
judgment of the Desna District Court of Kyiv dated December 10, 2025,
in the case No. 754/18805/25. These proceedings considered the claims
of Credit-Capital Financial Company LLC for the collection of debt under
a loan agreement for UAH 18,865.42. The consideration in the simplified
claim proceedings without summoning the parties led to the situation
whereby the absence of a reasoned response to the claim and professional
objections allowed the creditor to actually collect the declared amount of
debt without hindrance [4].

The objective of the paper is to identify and systematise the most efficient
strategies for the legal protection of the defendant in loan disputes based
on the analysis of legislation in force and current case law. In this regard,
I consider it necessary to inquire into the issues of 1) analysis of the
features of concluding and appealing electronic loan agreements; 2) the
issues of transfer of the right of claim (factoring) as a basis for passive
protection; 3) the limits of the borrower’s liability, in particular in terms of
accruing interest and penalties beyond the loan term; 4) the specifics of the
application of the statute of limitations.

The state of affairs of the above issue is marked by certain legal positions
of the Grand Chamber of the Supreme Court. In particular, courts are with
increasing frequency pointing to the fact that the consumer is the weaker
party to an obligation. This narrows the scope of the principle of freedom
of contract and requires the lender to comply with the principles of good
faith. In the meantime, disputes with factoring companies are becoming
widespread, where the key issue is the validity of the assignment of the
right of claim, which has not yet arisen at the time the factoring contract
was entered into. According to S.A. Chvankin, the issue of identifying the
parties when concluding online loans, where the risk of fraud remains
high [5, p. 168], which correlates with the general risks of e-commerce
and the need to assess the security of digital transactions [6] calls for
special attention. An important aspect of legal regulation is also legislative
changes aimed at supporting borrowers during martial law, which release
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them from liability for late payment of obligations, but retain the obligation
to repay the principal amount of a loan. Moreover, the analysis of case
law necessitates a thorough analysis of debt calculations, since banks
often include illegal commissions and payments for services that were not
actually provided [7].

Literature Review

The issue of legal regulation of loan relationships and the procedural status
of the defendant in civil proceedings determines a wide range of scientific
research. It is hardly possible to analyse all publications relating to the
topic within the framework of one article. However, among the works of
scientists who studied the theoretical foundations of loan relationship,
protection of the debtor’s rights under the conditions of digitalisation,
and writ proceedings in commercial proceedings, it is worth noting
the achievements of A.O. Hromova, V.S. Bohomolova, M.V. Verbitska,
V.M. Dereza, O.S. Kizlova, and V.Ya. Pogrebniak [8-13]. One of the pioneers
in a thorough study of the procedural status of the defendant in civil
proceedings was M.M. Vasylchenko [14], whose seminal works laid the
ground for further study of this topic. At the same time, modern aspects of
the procedural status of the parties, in particular the defendant and third
parties, are disclosed in detail in one of the studies by K.V. Husarov [15].
Other works related to the topic mentioned at the beginning of this article
are also known to the legal scientific literature, in particular, the research
by A. P. Maulida and co-authors on the transformation of loan guarantees
in the digital era [16], as well as the works by P.A. Gregorini and others on
the jurimetric analysis of mass claims regarding bank liability [17].

Research methods

The methodological foundation of the study is made up of general scientific
and special legal methods of cognition. The preparation of a comprehensive
methodological foundation for this scientific article was made possible
through the use of the thorough work of O.H. Danylian and O.P. Dzoban
[18]. The regulatory framework for the study was the provisions of the Civil
Code of Ukraine, the Law of Ukraine "On Consumer Lending" [19], and the
Law of Ukraine "On Consumer Rights Protection" [20]. The empirical basis
is an array of decisions and judgments of courts of various instances for
the period 2018-2026.

The choice of approaches to develop the protection strategy is based on
the analysis of two base scenarios: a "real loan", where the borrower
acknowledges the fact of receiving funds, and a "fraudulent loan", where
the party to the loan agreement did not express its will to execute it. The
strategy for forming a sample of court decisions was based on the search
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for legal positions of the Grand Chamber of the Supreme Court, which are
mandatory for consideration by the courts of first and appellate instances,
as well as the latest judgments of the aforementioned judicial authorities
during 2025-2026, which reflect the trends in resolving disputes with
factoring companies.

The application of the formal-legal method allowed us to analyse the
content of regulatory legal acts regulating the accrual of interest, penalties,
and the application of the statute of limitations. The case-study method
was used for an in-depth analysis of specific legal cases where the courts
refused to satisfy claims due to the plaintiff’s failure to prove his claims
or the omission of the statute of limitations. This approach allowed us to
identify practical issues of law enforcement and propose effective plans of
action for defendants and their lawyers.

Results and Discussion

In this academic paper, the author defines the strategies of the protection
of the defendant in cases involving loan debt. The classification of such
strategies is as follows.

Passive protection strategy

One of the most efficient protection strategies, particularly in cases
involving factoring companies, is the so-called "passive protection", which
involves requiring the plaintiff to prove that he has a right to claim while
the defendant takes a passive position due to the possible illegitimacy of
the plaintiff and the lack, in this regard, of proving his legal position before
the illegitimate party. Relatively unpopular, but current case law indicates
the passive behaviour of the defendant after receiving a decision to initiate
proceedings in the case, while the court subsequently concludes that the
claim must be dismissed due to the absence of a violation of the plaintiff’s
right by the opposing party.

In this regard, it is worthwhile noting that in numerous cases, when a
claim is filed not by the original creditor but by the factoring company,
the problem of proper confirmation of the transfer of the right of claim
arises. Often, factoring contracts are concluded as framework agreements
even before the specific debt arises. The Supreme Court, in its rulings (for
example, dated 05.07.2017 in the case No. 752/8842/14-1), emphasises
that the transfer of the right of claim can be carried out only in relation
to a valid claim that existed at the time of the transfer. The transfer of a
future claim that was not individualised at the time of the conclusion of
the factoring contract is doubtful in the context of Articles 638 and 1078 of
the Civil Code of Ukraine [21]. This issue is global, since, as J. Oh notes in
his research, the issue of debt structuring and the specifics of the sale of
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troubled loans (loan sales) is invariably in the focus of attention of modern
financial and legal doctrine [22].

Furthermore, in cases of online loans debt collection, it is critically
important to prove that the defendant concluded the contract. If the loan
contract is signed with a one-time identifier, the court must verify that the
mobile phone number, for example, and the bank card actually belong to
the borrower. If the debtor denies the fact of signing, the lack of evidence
that the financial number of the communication device or card belongs to
the defendant constitutes grounds for dismissal of the claim. In the case
described, a critical argument in favour of the defendant was the court’s
request for information from banking institutions, which confirmed that
the card to which the loan funds were transferred actually belonged to a
completely different person. This leading case assuredly illustrates that
the burden of proving the fact of concluding an electronic contract and
the fact of receiving funds lies solely with the plaintiff. The absence of
irrefutable evidence of proper verification of the borrower in the information
and telecommunications system and the transfer of funds to his personal
account has a direct consequence of recognising such an electronic contract
as not concluded [23]. Therefore, the expectation of proper verification of
the borrower is another factor that allows the defendant to exercise passive
protection.

Strategy for regulatory levelling of penalties under the conditions of
martial law

The introduction of martial law due to the military aggression necessitated
the adjustment of many legal relationships. Loan legal relationships were
no exception. It should be noted that the legislation of Ukraine provides
for quite significant features of participation in the loan legal relationship
of its participants during martial law. Thus, according to clause 18 of
the Final and Transitional Provisions of the Civil Code of Ukraine, during
the period of martial law and within 30 days after its termination, the
borrower is exempted from liability specified in Art. 625 of the Civil Code
of Ukraine, as well as from payment of a penalty (fine). Penalties accrued
during this period are subject to write-off. This is an imperative norm, and
attempts by creditors to collect such amounts are illegal. For the military,
an even wider range of protection options against payment of excessive
amounts on his part is provided. We are talking about not accruing
penalties and exemption from paying loan interest. Part 15 of Art. 14 of
the Law of Ukraine "On Social and Legal Protection of the Military and
Members of their Families" establishes that the military, from the moment
of conscription during mobilization and until the end of the special period,
are not charged penalties, fines for failure to meet obligations to banks
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and other institutions, as well as interest for using a loan are not accrued.
This legislative provision is unconditional and does not depend on the fact
of prior notification by the bank, but results directly from the status of the
military [24].

Contra proferentem doctrine as a tool for interpreting the terms of a
loan agreement in favour of the defendant

Under the conditions of the conclusion of the overwhelming majority of
loan agreements by adhering to standard forms developed by financial
institutions, the problem of interpreting unclear or ambiguous terms
becomes of special significance. An efficient mechanism for protecting the
defendant in such disputes is the application of the Roman legal contra
proferentem principle (Latin verba chartarum fortius accipiuntur contra
proferentem - the words of the agreement must be interpreted against the
one who wrote them).

An analysis of the case law of recent years indicates the active
implementation of this principle by the Supreme Court. The essence of the
rule is that the person who included this or that term into the agreement
must bear the risk associated with the ambiguity of such a term. This rule
applies not only when the party has independently developed the term, but
also in cases of using standard terms developed by third parties.

In national legislation, this principle is implemented through the provisions
of Articles 213 and 637 of the Civil Code of Ukraine, as well as through a
special provision of Part 8 of Article 18 of the Law of Ukraine "On Protection
of Consumer Rights" [20], according to which unclear or ambiguous
provisions of contracts with consumers are interpreted in favour of the
consumer.

The Supreme Court in its rulings (in particular, dated May 14, 2022
in the case No. 944/3046/20 and dated October 5, 2022 in the case
No. 352/1950/15-11) produced the following legal opinion: if it is impossible
to determine the true meaning of the contract term using general
approaches to interpretation (Parts 3, 4 of Art. 213 of the Civil Code), the
court must apply contra proferentem interpretation [25; 26].

In the legal relationship described, there are cases of banking institutions
forming the terms of the contract in such a way that it is problematic to
distinguish between interest for the lawful use of funds (Art. 1048 of the
Civil Code) and interest as a penalty for late payment. The Grand Chamber
of the Supreme Court in the case No. 910/4518/16 emphasises that in
case of doubt about the nature of the payments (whether it is a payment
for a loan or a penalty), the contra proferentem principle should be applied.
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Enabling the creditor to charge both types of interest simultaneously leads
to an imbalance and contradicts the principles of justice [27].

It should be noted that the contra proferentem principle is not just a
technical rule of interpretation of the text, but a fundamental tool for
ensuring fairness in contractual relationships. In disputes between the
bank as a professional market player dictating the terms and conditions,
and the borrower as the weaker party, this principle acts as a key safeguard
against abusive practice. In my opinion, it performs an important preventive
function: it stimulates financial institutions to formulate the terms of
contracts as transparently as possible, because any legal "trick" or
ambiguity will inevitably turn against the dishonest creditor himself.

Strategy of substantive objections

In many cases, contractual consolidation of substantive legal relationships
occurs when several interest rates or different repayment terms are included
in the content of the agreement. In such a case, the court must interpret
the terms in a way that is beneficial to the weaker party (the borrower),
recognising, for example, that the loan term was only 30 days, and further
accruals are groundless. This position was reflected in the judgment of
Poltava District Court of Poltava Region dated November 20, 2025, in the
case No. 545/4305/25 [28].

One of the key elements in protecting the defendant against the claims in
such cases is checking the correctness of the debt estimate. The Grand
Chamber of the Supreme Court has established a consistent practice (ruling
dated March 28, 2018, in the case No. 444/9519/12), according to which
the creditor’s right to accrue contractual loan interests is terminated after
the expiration of the contractually specified term of the loan or in the event
of a claim for early repayment [29].

An essential element of the strategy of substantive objections is the
presumption that the party who prepared the draft agreement is an expert
in the relevant field (bank, financial company). Until proven otherwise, the
court must assume that it was the creditor, having subject matter expertise,
who was able to lay down terms clearly and understandably. Therefore, any
ambiguity (for example, hidden commissions, complex interest calculation
formulas) is interpreted as a defect made by an expert who should not harm
the consumer.

When analysing the legal consequences of the expiration of the loan term
or making of an early demand, it is necessary to clearly distinguish the
periods of loan debt accrual. Within the term of the contract, under Art.
1048 of the Civil Code of Ukraine, interest is accrued in accordance with
the agreed terms, and a penalty in the form of a fine or penalty is applied
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in case of a delay. At the same time, after the expiration of the loan term
or in the event of the creditor making an early demand, the accrual of the
specified interest and penalty is terminated, or their application is limited
exclusively to the framework of Art. 625 of the Civil Code of Ukraine.

Particular attention should be given to the legal opinion regarding public
contracts of adhesion. In cases where the borrower has signed only the
application form, and the Terms and Conditions of Lending, which usually
contain provisions on sizable interest and penalties, are not signed by him,
such Terms and Conditions cannot be considered part of the agreement.
Under such circumstances, the bank has the right to demand the return
of only the principal amount of a loan, without accruing any interest or
penalty. This approach is confirmed by case law, in particular the ruling of
the Grand Chamber of the Supreme Court dated July 3, 2019, in the case
No. 342/180/17 [30].

The attained results of a comprehensive analysis of case law indicate a
gradual change in the paradigm in resolving loan disputes. Modern law
enforcement is increasingly shifting away from a formalistic approach to the
position of recognising the borrower as the weaker party in the obligation.
This is particularly topical in the context of the mass distribution of online
lending and accession agreements, where the debtor is actually deprived of
the opportunity to influence the content of the transaction. The illustrative
case law examples demonstrate that the efficient legal protection of the
defendant in the modern period is based not so much on a simple denial
of the existence of a debt, but on careful judicial control over the actions of
the plaintiff and verification of the sufficiency of his evidentiary base.

Conclusions

Summing up the above, the key procedural strategies for protecting the
defendant in cases arising from a loan legal relationships are reduced to
the comprehensive application of a number of legal instruments. First of all,
it is necessary to conduct an in-depth legal audit of the claims to identify
unreasonably accrued interest beyond the loan term and the presence of
illegal commissions.

An important stage is the verification of the plaintiff’s substantive and
procedural interest, which involves the request for a full chain of receivables
assignment contracts and evidence of contractual payment, which is
especially relevant in disputes involving factoring companies. An efficient
way to protect the defendant is also the use of defects in the form of the
loan agreement, in particular, a reference to the borrower’s failure to sign
the Terms and Conditions of the bank, which creates legal grounds for
recalculating the debt and its collection only within the principal amount
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of a loan. Additionally, it is mandatory to apply the statute of limitations by
submitting a corresponding application, taking into account the specifics
of the statute of limitations for each monthly payment. A separate vector
of protection is the use of the features of the legal regime of martial law,
which allows excluding from the calculation penalties and inflationary
losses accrued after February 24, 2022. The scientific value of the research
conducted lies in the systematisation of the current legal opinions of
the Supreme Court for 2018-2026 and the development of practical
guidelines to ensure efficient borrowers’ rights protection under present-
day conditions.
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Abstract

The relevance of this study is driven by the necessity to transform modern civil law
doctrine toward a post-non-classical stage. Civil law constantly faces challenges
from newly emerging relationships. The new decentralized internet, Web3, has
shifted the paradigm for perceiving the elements of civil legal relations; as this
article demonstrates, a new legal object exists on the blockchain, even though
current civil norms state otherwise. In this regard, decentralized autonomous
organizations are not merely a technological phenomenon but also a challenge
to existing civil law theories and an instrument for protecting human rights
amid the identity crisis of the information society and "surveillance capitalism".
The purpose of this work is to substantiate a paradigm shift in research on
decentralized autonomous organizations and to analyze their legal status by
deconstructing the values they defend: privacy, dignity, and autonomy. The
methodology is based on the axiological and historical approaches to Roman
law and Kantian ethics to comprehend the depth of privacy problems and the
relevance of these decentralized entities, alongside the synergetic method, which
views a decentralized autonomous organization as a dissipative structure. The
results demonstrate that such an organization is an autopoietic system where the
protocol acts as a slaving principle (teleonomy of the code), while in bifurcation
points preserving teleology of the community. It is argued that applying general
corporate laws is dogmatically flawed due to the absence of affectio societatis
(mutual trust) and undermines the very causa finalis of these decentralized
systems — advocating for a decentralized internet and a shift of power to users,
rather than creating just another form of a limited liability company. Prospects for
further research include the proposal to treat these decentralized organizations
as a sui generis construct. It is concluded that regulators should create "strange
attractors” by applying the legal construct of Zweckvermégen (purpose-bound
patrimony) to smart contracts, allowing these structures to participate in offline
legal relationships without destroying their unique nature.

Keywords: Web3; privacy; smart contracts; autopoiesis; Zweckvermdgen, legal
personality.
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JleneHTpas1i30BaHi aBTOHOMHI opraHi3sartii:
«KOpPIIOpAaTUBHA OOGrOPTKa»
sk obstacle épistémologique

Biaguciaas BiaaguciaBoBud YITHCbKHI*
HayioHanwHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
*e-mail: v.v.udyanskyy@nlu.edu.ua

AHoTamia

AKmyanvHicmb OOCMOIKEHHST 3YMOBNAEHA HEeOoOXIOHICcMmIo mpaHcgopmauil
cyuacHoi 0OKMPUHU YUBLIbHO20 NPA8a 8 HANPSIMI NOCMHEKAACUUHO20 emany.
LusinbHe npago NOCMITIHO CMUKAEMbCSL 3 BUKIUKAMU Uepe3 nosi8Yy HOo8UX 8I0HO-
cuH. Hosuli oeyernmpanizoearuii irmepHem — Be63 (aHzn. — Web3) aminug napa-
ouemy CnpuiliHAMmsL elemMeHmie YUBLIbHUX NPABO8IOHOCUH. STk OemoHcmpye ust
cmammsi, Ha O670KUeliHl iCHYye HOo8Ull 00°ekm npaea, He38a Karuu Ha me, W0
UUHHI YUBLIbHI HOPMU CMBEPOIKYOMb npomuseskHe. 3 02150y HA ue, OeyeH-
mpanizoeaHi A8MOHOMHI OP2aHI3AYLl € He NPOCMO MeXHOI02IUHUM (PeHOMEHOM,
a BUKAUKOM HASIBHUM YUBLILHO-NPABOBUM MEOPiim ma IHCMPYMeEHMOM 30XU-
cmy npae N00UHU Ni0 Uac KpUsu I0eHMUUHOCMI IHGPOPMAYITIHO20 CYCnitbcmaa
ma «Ha2ns1008020 Kanimanismyr. Memoro pobomu € 06TpyHMYy8aHHs 3MIHU Napa-
Ouemu 8 00CNIOINKEHHT 0eyeHMPAsli308AHUX A8MOHOMHUX OP2AHI3AYIU Ma AHANI3
ixHbO20 Npasosozo cmamycy uepesz 0eKOHCMPYKUIO YiHHocmell, sIKi 60HU 3aXU-
waroms: npueamyocmi, 2l0Hocmi ma agmoHomii. Memooosioeis TpyHmyemocs. HA
AKCION02TUHOMY MA ICMOPUUHOMY NIOX00axX 00 pPUMCbK020 Npaesa ti KAHMIAHCbKOT
emuKu 07151 OCSIZHeHHsL 2IUOUHU npobiem npusamHocmi ma aKmyaibHOCML YUX
deyeHmpanizo8aHUX YymeopeHs, Nopsio i3 CUHep2emMUUHUM MemMOoO0OM, SIKUL pO3-
ansa0ae 0eyeHmpanizo8aHy A8MOHOMHY OP2AHI3AUI0 1K OUCUNAMUBHY CMPYK-
mypy. Pesynemamu 0emoHcmpyoms, U0 maKa Op2aHi3ayis € aymonoemuuHo
cucmemoro, 0e NPomMoKos 0i€ IK NPUHYUN NIONOPSOKYBAHHSL — MeJLeOHOMIsL KOOY,
a 8 moukax bigpyprauii 36epizacmucsi mesieosiozisi cnizteHomu. /logodumucst, U0
30CMOCYBAHHSL 3A2ANNLHUX HOPM KOPNOPAMUBHO20 NPABA € 002MAMUUHO XUOHUM
uepes giocymHicme affectio societatis (8saemHoi dosipu) i nidpusae camy causa
finalis yux deyeHmpanizogaHux cucmem — 8i0CMOBAHHSL 0eUyeHMpPasli308AH0O20
iHmepHemy ma nepedauy e6n1adu KOPUCMY8aUaM, A HE CMEOPEeHHsl uie OOHiel
gopmu mosapucmea 3 obmerkeHoro gionoegidasibHicmio. Ilepcnekmugu nooasib-
wWuUx 00CNIOIKEHb SKJIOUAIOMb NPONO3UYII0 po3aisioamu Yl 0eyeHmpanizo8aHi
opeaHi3auyii Kk KOHCMpYKYio sui generis. 3pobaeHo 8UCHOBOK, ULO PE2YJisimopam
cnid cmeoprogamu «OUBHI AmMpPaKmopuwy, 3acmoco8yoUl NPA8o8y KOHCMPYKUI0
Zweckvermégen (Yykp. — Uinwo8020 MaliHa) 00 CMAPMKOHMPAKMIE, U0 00380-
JAUMb YUM cmpykmypam dbpamu yuacme 8 ogpraiiH-npagogioHocuHax 6e3 pyii-
HYBAHHSL IXHBOI YHIKANLHOI NPUPOOU.

Knwuoei cnoea: Bebt3; npusamHicmsb;, cMaApmMKOHMpaKmu;, aymonoesuc;
Zweckvermégen; npagocyb’exmHicmo.
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Introduction

Modern civil law doctrine is undergoing a systemic transformation,
caused by a shift of scientific rationality toward the post-non-classical
stage. This stage requires not merely a formal-dogmatic analysis of
legal rules, but a fundamental examination of the sociocultural context,
historical genesis, and axiological foundations of the research object [1,
p. 30-32]. Decentralized Autonomous Organizations (hereinafter — DAOs)
are no exception; they cannot be grasped exclusively as a technological
phenomenon (just as smart contracts are not merely a code and may be
recognized as legal contracts) or, even less so, as merely another form of
limited liability companies [2, p. 81; 3, p. 73]. DAOs emerge as a synergetic
answer to the fundamental crisis of identity in the information society, a
crisis which further undermines the basis of a democratic regime [4, p. 27].

To fully comprehend this crisis, one must comprehend that traditional civil
law is founded on the anthropocentric paradigm of the Enlightenment,
building upon Kant’s moral philosophy, treating an individual as an
autonomous subject, possessing will and consciousness [5, p. 41-47]. This
implies that the individual’s acts to enter into civil legal relations possess
a volitional character, which is a precondition for their validity, passing
through the consciousness of participants and expressing their authentic
inner will. However, within the conditions of total digitalization, which is
defined by Shoshana Zuboff as "surveillance capitalism", this autonomy
is eroded [6, p. 26, 308]. Surveillance by algorithms, the capabilities of
artificial intelligence, Big Data collection, and profiling transform the
subject of law into an object of manipulation [6, p. 26, 308]. They strip
the individual of privacy — the sphere of non-intervention, according to
Hannah Arendt, where free will is built [7, p. 71]. Without this protected
sphere, the intellectual-volitional character of legal activity is neutralized;
the individual ceases to be an active creator of legal reality capable of
rational decision-making, transforming instead into a passive object of
automated manipulation. Historically, cryptotechnologies emerged to solve
this dichotomy of privacy and control: "... for encryption is fundamentally a
private act". [8]. However, contemporary legal doctrine frequently attempts
to resolve the legal status of DAOs by employing unsuitable formal-dogmatic
instruments, without the review of an ontology of DAOs.

Recent scholarship confirms that enclosing DAOs within traditional
company law, such as ordinary partnerships or limited liability companies,
is dogmatically incompatible with their decentralized architecture [9], and
introduces centralized hierarchies that actively undermine the ecosystem’s
trust and social capital [10]. This proves flawed the regulatory assumption
that DAOs operate as conventional businesses rather than infrastructural
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assets [11]. While foundational scholars such as P. De Filippi and A. Wright
have mapped the regulatory friction of lex cryptographia and the rule
of code, their analysis primarily perceives decentralization as a mere
institutional hurdle, focusing on the challenges it creates for countries
seeking to establish liability and regulate intermediaries [3, pp. 5-7, 208].
Conversely, contemporary cybersecurity literature identifies the chilling
effect of mass surveillance and device scanning on fundamental rights
[12; 4], yet it lacks a concrete civil law dogmatic solution. Although recent
scholarship has begun to shift the paradigm toward a post-non-classical
understanding, such as V. Udianskyi’s work, demonstrating how DAO
ideologies were formulated by their ideologists, alongside F. Santoro’s
application of complex systems theory and autopoiesis to decentralized
networks, an even deeper axiological analysis is required. The prevailing
discourse fails to recognize that attempting to enclose DAOs within
traditional corporate structures creates an obstacle épistémologique
(epistemological obstacle).

Therefore, the research on DAO legal status must begin with a
deconstruction of the values which DAOs are designed to defend: privacy,
dignity, and autonomy. Without this analysis, any DAO legal framework
would be insufficient, as it would ignore the very axiology of the object
and inevitably lead to the epistemological trap of the "corporate wrapper".
This research strives to demonstrate that philosophy, history, and civil
doctrine are not disjointed from the study of DAOs, but provide a necessary
synthesis to substantiate a paradigm shift in legal research and the
application of classical laws to qualitatively new relationships.

The purpose of this study is to expose the existing epistemological obstacle
in contemporary legal research and to resolve it through an axiological
deconstruction of DAOs. To achieve this, the research builds upon existing
genesis explorations of DAOs, and substantiates the autopoietic nature
of the DAO by demonstrating the synthesis between the teleonomy of the
protocol and the teleology of the community. Furthermore, recognizing that
DAOs already exist as autonomous constructs capable of participating in
civil transactions without state sanction, this study aims to formulate a
"strange attractor" in civil law. By applying the doctrine of Zweckvermégen
(purpose-bound patrimony), this study lays a further foundation for legal
regime proposals that DAOs will naturally strive for to escape the high-
entropy grey zone of legal uncertainty, allowing them to interact securely
with the offline legal system without destroying their decentralized nature.

Literature Review

The technological and structural basis of DAOs was initially conceptualized
in the studies of S. Larimer and V. Buterin. They established that
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decentralized communities can function autonomously through smart
contracts and internal capital, requiring minimal human involvement [2,
p. 70].

The institutional and legal conflicts caused by such autonomy became
the subject of research by P. De Filippi, and A. Wright. These scholars
analyzed the contradiction between the autonomous legal nature of DAOs
and the classical understanding of organizational forms. By describing the
formation of lex cryptographia, they highlighted the fundamental conflict
between the "rule of code" and the traditional civil law requirement to
clearly identify the subjects of legal relations. Nevertheless, within their
theoretical framework, these authors view decentralization primarily as an
obstacle to state regulation and a problem for law enforcement, rather than
a self-sufficient legal phenomenon and ontological idea [3].

Contemporary scholarship increasingly documents the formal-dogmatic
failures of attempting to resolve this friction by means of existing corporate
structures. B.C. Cantlirk proves that classifying DAOs as ordinary
partnerships or limited liability companies is dogmatically unworkable
within Civil Law jurisdictions, as it imposes catastrophic joint liability
and incompatible mandatory provisions. Furthermore, L. Weidener et al.
emphasize that when DAOs are forced into traditional "legal wrappers" to
mitigate this liability, the resulting hierarchical structures actively alienate
participants and destroy the decentralized social capital of the network.
This supports the assertion of S.L. Furnari and C. Villani that it is a
fundamental flaw to regulate Protocol DAOs as traditional "businesses”,
since they instead function as neutral "infrastructural assets" [9-11].

Although the technological and organizational dimensions of DAOs have
been extensively explored, the specific legal-dogmatic implications of their
complex nature remain unresolved. F. Santoro researched the autopoietic
nature of DAOs through the lens of complexity theory, substantiating that
they function as self-producing and self-maintaining biological-like systems
[13].

Furthermore, E. Bordeleau and N. Casemajor utilized the concepts of
teleology and teleonomy in their analysis of the BeeDAO project, but applied
them to propose a posthumanist, cybernetic governance model intended to
automate and remove human decision-making [14].

The research by V. Udianskyi reviews genesis of DAOs as it was understood
by the very ideologists, critiques "corporate wrapper" approach, establishes
sorites paradox of infinite qualitative searches how much of decentralization
a DAO should have and proposes recognizing DAOs as sui generis legal
objects under civil law by applying A. von Brinz’s doctrine of Zweckvermogen
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(purpose-bound patrimony). However, this work is highly impacted by the
Ukrainian perception of Zweckvermégen and proposes a foundations DAO
legal regime for Ukraine [2].

A year earlier M. Schillig proposed to start a debate on Zweckvermdgen as
possible regulatory solution, adhering to the doctrine of A. von Brinz [15].

Materials and Methods

The methodological basis of this research is determined by the shift
of scientific rationality toward the post-non-classical stage. This stage
necessitates abandoning the exclusively formal-dogmatic approach, which
has proven insufficient in contemporary legal doctrine and directly led to
the epistemological obstacle of attempting to force decentralized networks
into corporate wrappers (traditional corporate structures) [1; 2]. Instead,
this study mandates a fundamental examination of the sociocultural
context, historical genesis, and axiological foundations of the research
object. To grasp the true legal nature of DAOs and to obtain new scientific
results regarding their regulation, this study employs an interdisciplinary
complex of general scientific, philosophical, and special legal methods,
structured across three main stages of research.

In the first stage, the historical-legal and axiological methods are applied to
deconstruct the values that DAOs are fundamentally designed to defend.
The historical method analyzes the ancient prototypes of the right to privacy
(such as the Roman domus, existimatio) to demonstrate its continuity,
societal importance, and antifragility as an indispensable element of civil
legal relations [16-19]. Building upon this, the axiological method, found
in Kantian ethics, is utilized to substantiate the modern comprehension
of autonomy. By applying the Kantian concept of the moral subject to
distinguish between autonomy (free will) and heteronomy (submission to
external laws), this method allows the study to evaluate the destructive
impact of mass surveillance [5]. Furthermore, applying M. Foucault’s
metaphor of the Panopticon, this stage proves how surveillance transforms
the active legal subject into a passive data source, thereby justifying
why the preservation of a H. Arendt’s "zone of shadow" via DAOs is an
ontological necessity rather than a regulatory defect [7; 20].

The second stage of the scientific work employs the synergetic approach
and the principles of complex systems theory to analyze both the external
environment in which DAOs operate and their internal architecture. The
synergetic method views a DAO as a complex, non-linear system developing
through entropy, which requires adaptability and the continuous generation
of new attractors [21; 22, pp. 199-2035].

To conceptualize the specific organizational nature of DAOs within
this environment, the third stage employs the systemic method and N.
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Luhmann’s concept of autopoiesis is applied [23]. This framework models
the DAO as a dissipative structure existing in conditions of disequilibrium
without a central governing node.

To substantiate how order emerges from this decentralization, the research
applies H. Haken’s "slaving principle" to the DAO protocol, evaluating it as
a parameter of order — the teleonomy of the code, that subordinates the
individual wills of token holders [24]. This approach is chosen specifically to
prove why traditional corporate concepts, such as affectio societatis (mutual
trust), are dogmatically inapplicable to trustless systems.

Finally, to resolve the epistemological obstacle without destroying the DAOs
unique nature, the dogmatic method of civil law is applied to construct
a theoretical model. This involves re-examining the classical Roman
and Germanic legal construct A. von Brinz purpose-bound patrimony.
This method is chosen to demonstrate how civil law can offer a "strange
attractor" — a voluntary, naturally fitting legal regime that grants DAOs the
capacity to participate in offline civil transactions as sui generis objects,
successfully bypassing the inaptness of standard corporate liability while
preserving their essential decentralized ontology.

Results and discussion
Privacy as the causa finalis of Web3

To comprehend the ontological depth of privacy problems, we must
recognize that modern European civilization is built upon the idea of the
dignity and autonomy of subjects — something impossible without privacy
[16, pp. 1160-1161]. The crux of this idea is that privacy is an antifragile
concept that has existed throughout the centuries of the civil law tradition’s
formation, and it withstood any trials of invasion against it.

Even though there was no definition of a privacy right articulated in Roman
law, it already existed in proto-forms: such as the protection of the domus
(home) and the legal defense of personal existimatio (dignity), meaning
that privacy in civil law countries is an inalienable right that is imperative
to protect [17, pp. 190, 193; 18]. Central to this is the rhetorical and
legal legacy of Cicero, namely his oration "De domo sua", delivered in 57
BC before the College of Pontiffs [19]. This speech is not just a case on
property restitution; it is a manifestation of subjecthood. Clodius attempted
to transform Cicero’s private space into a public sacred space, thereby
symbolically and legally destroying Cicero as a citizen. Cicero argued:
"What is more sacred, what more inviolably hedged about by every kind of
sanctity, than the home of every individual citizen? Within its circle are his
altars, his hearths, his household gods, his religion, his observances, his
ritual; it is a sanctuary so holy in the eyes of all, that it were sacrilege to
tear an owner therefrom" [19].
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This argument has a fundamental significance for contemporary civil law
in the following aspects:

1. Cicero defines a home not as a mere economic good, but as a space
in which the magistrate’s power is extinguished before the owner’s
power. This serves as the historical prototype for the modern right to
privacy [17, p. 194]. Without this sanctuary, a citizen is stripped of
their political existence — bios, becoming vulnerable to the whims of
the mob or the tyranny of the state, and is thereby reduced to "bare
life — a homo sacer [25, pp. 71-72, 116].

2. Even though Clodius’s acts were formally lawful: utilizing the
mechanisms of plebiscite and religious law to alienate Cicero’s
property, Cicero argued that a formal procedure used to intervene
in private autonomy is fundamentally null and void. This serves as
a direct historical analogy to modern attempts to legitimize mass
surveillance through formal legal procedures (such as the recent EU
Chat Control initiative), which undermine the very essence of the
right to privacy [26, pp. 14-15; 27, pp. 18-19].

As Hannah Arendt subsequently develops this ancient thought, the
private sphere, oikos, is the necessary darkness from which the light of
politics emerges [7, p. 71, 372, 471]. Without a secure haven, devoid of the
possibility to be left alone, an individual is unable to form an independent
opinion, which is the imperative precondition for equal participation in a
democracy [4, p. 28].

In the context of the digital era, the attempts by regulators to gain access to
private keys through backdoors or to mandate client-side scanning can be
viewed as entirely equivalent to Clodius’s invasion into the home. It is the
destruction of the boundaries that separate the subject from total control.

Extending this thought into Modern era philosophy, such a logical
exercise must be built upon Kantian ethics, which provides the axiological
foundation for the contemporary comprehension of autonomy. The Kantian
concept of the moral subject necessitates the capacity for free will -
autonomy, in strict contrast to heteronomy, which is the mere submission
to external laws [5, p. 47, 371]. For the will to be genuinely free, it must
be formulated within a sphere free from external coercion or algorithmic
manipulation [6].

To understand the mechanics of this algorithmic manipulation, one must
look to the paradigm of post-non-classical science. In physics, there is a
fundamental epistemological principle: the observer inevitably affects the
object of observation [28]. Projected onto social relations, this mechanism is
accurately described by M. Foucault through the concept of the Panopticon.
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Realizing the possibility of constant surveillance, the individual internalizes
this external control and modifies their behavior, turning into a disciplined
subject. Under the conditions of continuous monitoring, the subject is
deprived of genuine legal autonomy. Instead of exercising free will, the
person merely performs the behavioral model expected by the controlling
actor [20, pp. 135, 200].

The modern digital world has turned into precisely such a global
Panopticon, centralized platforms (collectively referred to as Web 2.0)
and states accumulate extraordinary volumes of data, treating human
experience as a free raw material for extraction [6, p. 20]. As debates
over the EU Chat Control initiative demonstrate, modern technologies,
specifically client-side scanning, enable the monitoring of even encrypted
messages directly on users’ devices. While the stated purpose of protecting
children is legitimate, the method itself (the eradication of the privacy of
correspondence) creates a precedent for absolute, limitless control [27; 12,
p. 5, 8].

Contemporary cybersecurity experts warn that such mechanisms effectively
erase the boundary between the private sphere and the public sphere,
transforming personal devices into instruments of bulk surveillance [12,
p. 5]. This constitutes a direct violation of the Kantian imperative: the
human being is no longer treated as an end in itself, but is reduced to a
mere instrument — a source of behavioral data for algorithms [5, p. 37]. In
the conditions where every transaction and every word is visible, democracy
degrades into a mere simulacrum, as citizens are stripped of their capacity
for confidential organization and independent political opposition.

From a synergetic perspective, a democratic society is a complex, non-linear
system that develops through the entropy of diverse thoughts and actions.
Total surveillance drastically decreases this entropy; it unifies behavior
and forces the system into a state of excessive order that is rigid and,
consequently, highly fragile. To preserve its adaptability and evolutionary
robustness, society must exist poised "on the edge of chaos" [29, pp. 862-
866, 873]. It requires a protected zone of shadow where fluctuations and
new ideas may spontaneously emerge, which may subsequently become
new parameters of order — attractors.

The European Declaration on Digital Rights and Principles for the Digital
Decade explicitly ties digital transformation to European values, placing the
human being at the center and guaranteeing "freedom of choice", "safety
and security", and "protection against unlawful and unjustified surveillance"
[30]. However, these declarative norms starkly conflict with the technical
reality of centralized platforms and state politics. The core epistemological
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problem is not merely the surveillance itself, but the "prisoner’s" constant
awareness of its omnipresent possibility. Through the internalization of this
asymmetric power, the intellectual-volitional character of the individual is
dismantled, reducing the active civil law subject to a docile body.

However, Web3 possesses the ontological potential to reshape the totalizing
mass surveillance trend described above. As Eric Hughes articulated
in A Cypherpunk’s Manifesto, "Privacy is not secrecy... Privacy is the
power to selectively reveal oneself to the world" [8]. Web3 technologies
empower participants with the structural ability to actualize this power
without requiring the sanction or permission of the state or monopolistic
corporations.

Nevertheless, Web3 is not an ideal, self-sufficient category that inherently
guarantees a safe harbor for citizens. While proponents herald the paradigm
where "Code is Law", foundational scholars such as P. De Filippi and
A. Wright warn that this shift can easily lead to an "algocracy" where
algorithms dictate human behavior, risking the creation of a dystopian
"decentralized panopticon" [3, p. 55-56; 31, p. 19]. Every application,
interface, and webpage is ultimately designed by a developer who retains
the capacity to control what data is processed and surveilled. Although
E. Hughes declared that "Cypherpunks write code", in the context of
modern digital monopolies, this can result in a mere redistribution of power
from the state to a new corporate "data priesthood" [6, p. 125; 8]. This
actively contradicts the emancipatory core of Web3, replacing bureaucratic
surveillance with an equally oppressive technological one. DAOs are the
structural mechanism ensuring that Web3 never degrades into a mere
redistribution of power from one corporation to another.

Herein lies the fundamental significance of the DAO. The pseudonymity
and autonomy of a DAO - features that are frequently and systematically
eliminated by regulators attempting to impose a formal-dogmatic “corporate
wrapper — are not mere technological side effects [2, p. 73]. They constitute
the very causa finalis of the construct’s existence. To successfully
oppose transnational technology monopolies, any Web3 community or
decentralized application — DeApp, requires funds, resources, and the legal
capacity to conclude offline agreements, enabling it to accumulate capital,
remunerate developers, and represent itself in civil transactions. Therefore,
it is imperative for the state to develop regulations that preserve, rather
than annihilate, the unique ontological features of the DAO.

By utilizing the DAO form, any Web3 applications achieve true
decentralization, cementing their purpose into an immutable protocol. This
protocol functions as the mechanistical teleonomy of DAO, which ultimately
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serves and represents the conscious teleology of the community behind it.
This ensures that users themselves can monitor adherence to the principles
of Web3, proving that forcing a DAO into a traditional corporate wrapper is
an epistemological obstacle that actively destroys its ontology and the very
idea to defend privacy and autonomy.

Synergetic Analysis of DAO Structure

By applying the synergetic approach, the legal nature of a DAO can be
seen through categories of self-organization and nonlinearity. A classical
corporation is an institutional structure that strives for homeostasis
(stability) and linearity (predictability) [29, pp. 876-879, 890-892]. It
operates as a strict hierarchical system: the shareholders form the will, the
board of directors articulates it, and management executes it, with liability
and will moving vertically.

In contrast, a DAO is a dissipative structure that exists essentially in
conditions of disequilibrium - a lack of thermodynamic balance that forces
a system to evolve and change over time [21, pp. 143-145]. Lacking a central
governing node, macroscopic order (such as financing decisions or protocol
updates) emerges spontaneously from the chaotic, non-linear interaction
of thousands of agents (token holders), mediated by the cryptographic
code [13, p. 95]. In this context, the DAO protocol acts as an "attractor" —
a state toward which the system naturally tends to evolve. However, this
attractor does not rigidly dictate specific behavior for the individual agent;
rather, it establishes the boundaries and measures of possible conduct
[29, p. 863]. Furthermore, an absolute reliance on this slaving principle
harbors a significant risk of "algocracy" where human discretionary choice
is entirely abolished [3, p. 55-56]. It is precisely at critical moments of
systemic instability, what synergetics defines as bifurcation points, that
the DAO resolves this clash and reveals its true socio-technical nature [21,
p. 160; 22, pp. 199-205].

While contemporary scholarship, notably the work of F. Santoro, has
successfully applied the concept of autopoiesis to DAOs, demonstrating
their self-producing, self-maintaining, and adaptive characteristics as
complex systems, such analyses remain primarily phenomenological.
Santoro identifies that a DAO, much like a biological organism, evolves
and adapts without central control, pointing to the 2016 "The DAO" case as
proof of a system attempting to self-create and self-maintain its structure
[13, pp. 96-98].

Autopoietic Nature and Legal Classification

However, to resolve the formal-dogmatic crisis in civil law, it is necessary
to deconstruct the internal mechanics of this operational closure through
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the synergetic dichotomy between the teleonomy of the protocol and the
teleology of the community.

Relying on N. Luhmann’s systems theory, an autopoietic system does
not interact directly with the external environment; it reacts exclusively
to its own internal communications [23, pp. 183-187]. This creates a
significant epistemological divergence from traditional jurisprudence.
State law operates on the binary code of lawful/ unlawful [23, pp. 183-
187]. In contrast, a DAOs operational closure means it functions strictly
on its own internal binary code of valid/ invalid. The maintenance of this
closed loop is driven by the teleonomy of the protocol — the unconscious,
automated, algorithmic execution of smart contracts that realizes program
determinism without any conscious expression of will at the exact moment
of the transaction.

Herein lies the limit of pure autopoiesis and the necessity of human
teleology — the conscious, purposive will of the community. The 2016
intervention in "The DAQO" serves as the empirical proof of this dual socio-
technical nature. From the perspective of pure algorithmic teleonomy (the
absolute application of the code is law principle), the hacker’s withdrawal
of cryptocurrency was an entirely valid internal transaction. If the DAO
were solely an automated agent, it would have mechanistically assimilated
this event according to its protocol [2, pp. 70-71]. However, at this critical
bifurcation point, the system survived exclusively because the teleology of
the community intervened, utilizing social consensus to execute a hard fork
that overrode the automated teleonomy of the code.

This demonstrates that a DAO is not merely a smart contract, autonomous
agent or decentralized application; it is an organization anchored by human
purpose [2, pp. 70-71]. Because of its autopoietic closure, a DAO cannot be
regulated by direct external legal commands (heteronomy); state law simply
cannot penetrate a system that only reads valid/invalid. Yet, because it is
ultimately guided by human teleology, it possesses the characteristics of
an organization. This proves that attempting to force DAOs into traditional
corporate structures is a fundamental epistemological obstacle.

Strange Attractors as Regulatory Approach

Because state law cannot penetrate this system via direct commands, the
resulting unregulated environment of a DAO is characterized by a high level
of social entropy: the pseudonymity of voters fosters mistrust, the lack of
mechanisms to hold actors liable creates risks of fraud and "rug pulls" (exit
scams), and legal uncertainty is a blocker for investments [2, p. 66].

The role of the law is to insert negentropic factors. The recognition of a DAO
as a new phenomenon with appropriate regulation is a new parameter of
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order that structures the chaotic interactions of actors into predictable legal
relationships. The regulator should not determine each step of a DAO, just
as it does for joint-stock companies, as this is impossible to do for nonlinear
systems like DAOs. However, it should create "strange attractors" — legal
regimes that are so beneficial that DAOs will themselves strive for them
[29, pp. 863-864, 907].

The linear thought of DAOs being mere corporations is a restrictive way
of thinking which does not account for their true nature. DAOs do not
need traditional corporate regulation, since they are a blockchain-native
phenomenon, which, in contrast to traditional corporations, do not rely
on the fiction theory of the origin of legal entities. This object exists not
because of the state’s will wrapped into formal recognition by the state in
the corporate register, but because of the will of a large number of nodes
and the participants behind them to create a DAO on a network [2, p.
85]. It may participate in transactions and enter into legally significant
relationships on its own behalf, and not on behalf of some entity which is
formally recognized by the state. The assumption that DAOs are unable
to participate in legal relationships and everyday transactions, or to enter
into contracts with counterparts is flawed; this is what DAOs do on an
everyday basis. Any transaction on the blockchain is just another form of
a simple contract, which is a legal matter of civil law [3, pp. 74-75, 148].
Therefore, regulators should apply strange attractors to account for the
unique nature of DAOs and attract them to apply to this new legal regime
for legal certainty.

The paradox of DAOs is that they are already active participants of legal
relationships as autonomous objects in the online realm. If we were trying
to make an analogy with a traditional business that also can create a wallet
address on the blockchain, it does not work in the same manner. Any such
logic would recognize such a business as a partnership, whereas a DAO
is a sui generis structure in which, due to a lack of central control, there
can be no partners. A traditional partnership requires affectio societatis —
the conscious mutual trust to form a joint enterprise; as contemporary
doctrine notes, it is "the complex of attitudes brought together by this
‘multiform’ concept, namely: a voluntary partnership, full equality between
the partners, convergence of interests, give the partnership contract its
specificity and enable it to be distinguished from other special contracts..."
[32, pp. 262-265]. The required mutual trust is objectively absent in a
trustless cryptographic network.

Therefore, a DAO is a unique concept, and it should be treated as a sui
generis object, not fitting into the idea of legal entities [2, p. 86]. The
defining element of a DAO is not its partners, who are pseudonymous
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and hard to identify, but the purpose itself, which is the core idea of
Zweckvermégen [2, p. 86; 15]. This legal construct may grant instruments
for a DAO to participate in offline legal relationships, just as transnational
corporations do, but in order to actually fulfill the true purpose of the DAO:
to protect the individual from mass surveillance and to create an alternative
to the coercive state structures [2, pp. 83-84].

Conclusions

Therefore, to overcome the obstacle épistémologique in the comprehension
of DAOs, four core conclusions are established:

1. A DAO is not merely a technological shift, but a necessary ontological
response to the identity crisis of the information society and "surveillance
capitalism". This paper establishes that the pseudonymity and autonomy
of a DAO are not technological side effects, but the very causa finalis
designed to protect individual privacy and autonomy against the modern
digital Panopticon.

2. The prevailing regulatory trend of imposing a formal-dogmatic "corporate
wrapper" onto a DAO is a fundamental epistemological obstacle. Forcing
DAOs into these traditional structures actively destroys their decentralized
ontology and annihilates their core mission to defend privacy. Furthermore,
traditional partnership models are dogmatically inapplicable due to the
objective absence of affectio societatis in a trustless cryptographic network.

3. A DAO is a closed socio-technical system operating strictly on an
internal binary code of valid/ invalid, creating a profound divergence from
the state law binary of lawful/ unlawful. This paper introduces a novel
deconstruction of this operational closure: while the system is maintained
by the blind teleonomy of the protocol, bifurcation points (such as the 2016
"The DAO" hard fork) empirically prove that the system survives exclusively
through the conscious teleology of the community. This proves DAOs are
genuine human organizations anchored by purpose, not mere autonomous
agents.

4. To resolve this epistemological crisis without destroying the DAOs nature
and to overcome its incompatibility with the fiction theory of the legal
person, the state must offer "strange attractors". This paper concludes that
the most adequate civil law solution is to reclassify DAOs as objects of law
sui generis through the classical doctrine of Zweckvermégen. Recognizing a
DAO as a purpose-bound patrimony will account for the autopoietic nature
of DAOs through their teleonomy, expressed in the purpose cemented in the
protocol; moreover, at bifurcation points, it will enable the community to
take control and express the true, conscious teleology of the people acting
behind the technical veil.
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Conceptualization of Human Dignity
in European Union Law
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Abstract

The purpose of this article is to conduct an interdisciplinary study of the
formation and development of the legal regulation of human dignity in the context
of European integration. Human dignity is defined as a phenomenon with
numerous manifestations that encompasses various legal frameworks. Although
all elements of human dignity are disclosed and enshrined in the Charter of
Fundamental Rights of the European Union, this concept is also invoked to
strengthen and enrich EU law as a whole. The research employs interdisciplinary
and terminological approaches, as well as dialectical, hermeneutic, historical-
legal, comparative-legal, systemic-functional methods, and the method of legal
modeling. Particular emphasis is placed on the potential of dignity as a guideline
forlegal interpretation and for shaping sustainable development policies within a
united Europe. The case law examined in the article demonstrates that the Court
of Justice of the European Union refers to dignity in cases related to various
areas of legal regulation. The article highlights the importance of the activities
of the Court of Justice of the European Union in interpreting human dignity as
a fundamental value underlying the organization and functioning of the EU, as
a general principle of law, and as an individual subjective right. Problematic
issues concerning the relationship between the values enshrined in the Treaty
on European Union and the rights guaranteed by the Charter of Fundamental
Rights of the European Union are addressed. The significance of the Convention
for the Protection of Human Rights and Fundamental Freedoms in the formation
and development of EU legal regulation in the field of human rights is emphasized.
The importance of enshrining human dignity at the level of the founding treaties
and the Charter of Fundamental Rights of the European Union is substantiated.
The theoretical generalizations and conclusions obtained within the framework
of the research are based on the analysis of a wide range of doctrinal sources,
as well as acts of international human rights law, primary and secondary EU
law, EU soft law acts, and the constitutional legislation of individual states. The
results of the study may be useful for conducting comparative legal research
aimed at identifying approaches to the normative consolidation of human dignity
in international law, European Union law, and the law of the Council of Europe;
comparing the positions of the Court of Justice of the European Union and the
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European Court of Human Rights on this issue; and improving domestic human
rights legislation.

Keywords: human dignity; EU values; general principles; human rights; EU
Charter of Fundamental Rights; judicial interpretation; EU law.

KoHuenTyanisania Jil0a4CcbKol rifHOCTI
B nnpaBi €EBponencbkoro Corwsy

BikTopisa CepriiBHa Jlomaka*
HayionanvHull wpuduyHuli yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
*e-mail: lomviktoriya@gmail.com

AnorTauisa

Memorw cmammi € npogedeHHsT MIHKOUCYUNNIHAPHO20 OOCAIOIEHHST CMAaHO08-
JleHHsL Tl po38UMKY Npago8oz0 pe2yto8aHHSL 1H00CbKOL 2l0HOCMI 8 YMO8AX €BPO-
neticokol iHmezpauyii. A100cbKa 2i0HICMb SU3HAUAEMBCSL SIK (DEHOMEH, UL0 MAE
UUCTIeHHI NPOSIBU | OXONJIIOE PI3HI Npasosl pamrku. Xoua eci enemeHmu J00CbKoi
2i0Hocmi poskpumi i 3akpinneri 8 Xapmii €C npo ocHO8HI npasa, Ha Hei nocu-
slaromecst 0151 mozo, uod 3amiyHumu ma 36azamumu npaso €C 8 yinomy. Y npo-
ueci 00CNIOIKeHHST 3aCMOCO8Y8ANUCE MIKOUCYUUNTTHAPHUL | MePMIHOS0TUHUTL
nioxoou, OiANeKMUUHUL, 2epMeHe8MUUHULL, ICMOPUKO-NPAso8Ull, NOPIBHSIb-
HO-Npaeosuli, CUCMEeMHO-PYHKUIOHANALHUT MemoOU, a MaKoxK memoo npago-
8020 M00eN08AHHSL. 3pobieHo aKyeHm Ha NOMeHUiaNl 2l0HOCMI SIK opieHmupa
onst npaegoeoi iHmepnpemauyii ma nposedeHHst NOAIMUKU CMAJl020 PO38UMKY
06’eoraHol E€sponu. IIpeyedeHmu, WO BUKOPUCMOBYIOMbBCSL Y CMAmMmi, NOKAU-
KaHi 0dogecmu, wo Cyo cnpagedsrusocmi €C nocunaemucsi HA 2i0HICMb Y Cnpa-
80X, NO8’SI3aHUX 3 PIBHUMU Ccepamu npasosozo pe2ysiogarHs. Y cmammi
HazosoueHo Ha saxaugocmi oisitbHocmi Cyody cnpagedaugocmi €C y numaHHi
maymaueHHst 1H00Ccbkol 2idHoCmi ik PYHOAMEeHMANbLHOL YWIHHOCMI, U0 JIeXKUMb
8 0CcHO81 opzaHizayii ma pyHKyioHysarHs EC, K 3a2anbH020 NPUHYUUNY npasa
i ik cyb’ekmueHoz20 npaea iHougioa. IlopyueHo npobnemHi NUMAHHSL 83AEMO-
38’13KY MK UIHHOCMSIMU, 3aKpinieHumu & [lozoeopi npo €C, ma npasamu,
3axpinneHumu y Xapmii €C npo ocHosHi npasa. Hazonowero Ha 3HaueHHi KoH-
8eHUil npo 3axucm npae JHOUHU | OCHOBONOJIONHUX 80600 8 NUMAHHI CMa-
HOB/IeHHSL Ui po3suUMKY npaeogozo pezystogaHHs €C e cgpepi npas aH00UHU.
Ob6TpYyHMOBAHO 8AIXKNUBICMb 3AKPINIEHHSL IFOOCLKOL 2I0HOCMI HA PIBHI YCMAHO8-
uux 0ozogopie ma Xapmii €C npo ocHosHi npasa. TeopemuuHi ysazanbHeHHs
i BUCHOBKU, OMPUMAHL 8 MEAAX 00CNIOIKEeHHSL, TPYHMYIOMbCSL HA AHAIZL UWLUPO-
K020 cneKkmpy OOKMPUHANTbHUX O2Kepesl, G MAKONK AKmMi8 MIKHAPOOHO020 Npasa
npae J00UHU, Nep8UHHO, 8MopuUHH020 npasa €C i axmig 1i020 «M’s1K020» npasa,
KOHCmMuUmMyuyitiHo2o 3akxoHooascmea okpemux oeprkas. Pesynomamu oOocni-
OOKEHHSL MOKYMb OYymu KOPUCHUMU OAst NpoB8eOeHHSsl NOPIBHSIbHO-NPABO8UX
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0oCi0XKEeHb CMOCOBHO BU3HAUEHHSL Ni0X00i8 00 HOPMAMUBHO20 3AKPINJIEHHS.
J100CcbKol 2l0HOCMI 8 MIDKHAPOOHOMY npasi, npasi €gponeticbkozo Coto3y i npasi
Paou €sponu; nopieHsaHHs no3uyili Cydy cnpasedausocmi €C i €gponeticbko20o
cyoy 3 npag N00UHU 3 03HAUEHO020 NUMAHHSL, A MAKOXK YOOCKOHANLEHHSL 8imUuU3-
HsIHO20 3aK0HO0a8cmaa 8 cgpepi npaes JHoOUHU.

Knrouoei cnoea: nodcoka 2ioHicms; yiHHocmi €C; 3a2a16Hl NPUHYUNU; Npasa
ao0uHu; Xapmisi €C npo ocHO8HI npasa; cyooge maymaueHHs;, npaso €C.

Introduction

The future of Europe in an increasingly fragmented world depends on a
robust democracy, adherence to the rule of law, and the level of protection
afforded to the values upon which the European Union is founded and
operates. According to Art. 2 of the Treaty on European Union (hereinafter,
the TEU), the Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law, and respect for human
rights, including the rights of persons belonging to minorities [1]. In the EU
Charter of Fundamental Rights, human rights and freedoms are grouped
around six values of a united Europe, with "Dignity" occupying the first
place among them [2].

The values enshrined in the primary law of the EU are common to all
Member States. A. Matat, in his study, emphasizes the fact that the
explanations to the EU Charter of Fundamental Rights regarding the
content of Art. 1 state that the right to human dignity is not only one of the
fundamental rights but also a constitutive principle underlying the entire
system of individual rights in the EU [3, p. 237].

Human dignity as a value permeates not only the primary but also the
secondary law and the law-enforcement practice of the EU. In particular,
European Union legislation safeguards respect for human dignity in such
areas of legal regulation as criminal justice, immigration, and labor rights,
among others. Respect for human dignity also implies combating poverty
and ensuring every individual’s access to healthcare, education, and social
support. The Court of Justice of the European Union contributes to the
observance of human dignity when adjudicating human rights and equality
cases; national courts, in turn, are likewise required to apply EU law to
protect human dignity [4].

In the course of European integration, the issue of human dignity acquires
particular salience for Ukraine. Respect for human dignity is enshrined at
the constitutional level in Ukraine: Art. 3 of the Constitution recognizes
dignity as one of the highest social values, while Articles 28 and 68
prohibit any encroachment upon it [5]. The preamble of the Association
Agreement between Ukraine, on the one hand, and the European Union,
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the European Atomic Energy Community, and their Member States, on the
other (hereinafter, the Association Agreement), in turn, emphasizes that the
Parties are, first, committed to a close and lasting relationship grounded in
shared values, including respect for human dignity; second, that Ukraine,
as a European country, shares common values with the Member States of
the European Union and is determined to uphold them; third, that common
values are key elements of the Association Agreement; and fourth, that
Ukraine’s political association and economic integration with the European
Union will depend, inter alia, on Ukraine’s progress in ensuring respect for
those common values [6].

The experience of European integration of the countries of Eastern and
Southern Europe, drawn from among the former post-socialist states,
convincingly demonstrates that the successful realization of the values of a
united Europe requires not only their formal entrenchment at the legislative
level but also their effective implementation in practice. An awareness
of this fact creates a need not only to transform domestic legislation but
also to refine existing mechanisms capable of safeguarding human dignity
across various spheres of social life.

Literature review

In the contemporary world, human dignity is perceived not as a
philosophical abstraction but as a legally recognized standard at the
international and regional (and, above all, European) levels, incorporating
criteria for assessing the fairness, lawfulness, and proportionality of public
and private action, and upon which legislators and courts in democratic,
rule-of-law states rely [7].

For Ukraine, given the strategic course toward European integration
enshrined in its Constitution, scholarly inquiry into the place and role of
human dignity in European Union law assumes particular significance.
In this regard, the research of C. Pagano merits attention, in which the
scholar approaches human dignity as a legal principle guiding public
officials in the interpretation, application, and enforcement of the norms
of international human rights law, as well as European and national law
relating to sustainable development [7]. No less compelling is the approach
of V. Neagoe, in whose view, within the doctrine of natural law, human
dignity may be regarded as a "mother right", as a core value (Art. 2 of the
Treaty on European Union (hereinafter, the TEU) [1]), as a fundamental
subjective human right that is inviolable and subject to respect and
protection (Art. 1 of the EU Charter of Fundamental Rights [2]), and as a
general principle of EU law that "enjoys a special status as an autonomous
fundamental right" (Case C-36/02 Omega [8]). The obligation imposed
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on candidate countries to respect and promote the values of a united
Europe (Art. 49 of the TEU) renders the treatment of human dignity an
effective benchmark for assessing a country’s readiness for EU accession;
consequently, the concept of human dignity also informs the Union’s
posture on the international stage (Art. 21 of the TEU). From a positivist-
normativist perspective, V. Neagoe notes, human dignity is regarded as an
important interpretive principle that reflects its considerable hermeneutic
potential, which judges may draw upon in the administration of justice [9].

Problematic issues concerning the relationship between the values
outlined in Art. 2 of the TEU and the rights enshrined in the EU Charter
of Fundamental Rights, as well as the means of attaining "mutual trust"
among Member States, are examined in the works of C. Dupré [10] and
J. Jones [11]. The problem of adherence to EU values as a benchmark for
the development of Ukraine’s legal system is taken up in the scholarship
of T. Komarova [12], V. Lomaka [13], A. Matat [3], L. Chekalenko [14], and
other authors.

Among the publications devoted to defining the role of human dignity in
the functioning of the European Union, particular attention is given to
scholarly works addressing the problem of the democratic deficit, both at
the EU level (I. Yakoviuk, L. Trahniuk [15]) and within individual Member
States (most notably Poland (before 2023) and Hungary, where this deficit
has manifested itself in gross violations of the value under discussion
(C. Dupreé [16; 17])).

Despite the substantial body of scholarship devoted to defining the place
and role of human dignity in European Union law, this set of issues retains
its salience, particularly because certain authors characterize human
dignity as an "empty" concept (M. Bagaric, J. Allan [18]) or, at the very
least, a contested one (P. A. Rodriguez [19], S. Cunningham [20]), or as
a subjective idea that shifts with time and the observer and masks "a
significant amount of disagreement and outright confusion" (M. Rosen
[21]). In turn, P. Akaliyski and C. Welzel [22], as well as J. Ciechanski [23],
with whose position the present author finds it difficult to agree, question
the desirability of arriving at a unified, politically motivated interpretation
of fundamental values within EU law, since, in their view, doing so could
undermine the project of European integration.

Although human dignity is one of the four universal values upon which the
European Union is founded and operates, and which underpins EU law,
it remains insufficiently substantiated in a concrete legal sense. This is
reflected in the debates concerning its content and role in legal regulation
(even the Court of Justice of the EU regards the principle of human dignity
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as one of the most difficult to comprehend [25]), as well as in a number of
crises the Union has confronted over the past decade and its less-than-
optimal responses to them. Accordingly, there is a need for a concrete and
expanded European interpretation of the Union value under discussion.

Materials and Methods

This article seeks to provide a legal account of the concept of human
dignity through the prism of the European Union. At first glance, the
subject of this article may appear unexpected, given that the economic
component remained — and continues to remain — the defining vector of
integration, not only before the establishment of the European Union but to
the present day. Human dignity is a multifaceted concept whose emergence
and development have been accompanied by a diversity and eclecticism
of doctrinal commentary, which, objectively, complicates any attempt to
determine its place and role within the legal order of a united Europe. In
the course of the research, it became necessary to delineate the boundaries
of the study, both formally and substantively, by focusing on the internal
dimension of the concept within the EU legal order. The study is structured
around an examination of the norms of the primary and secondary law of
the Union, as well as an analysis of judgments of the Court of Justice of the
EU that lay down the foundational propositions of this concept.

The study of human dignity drew on natural-law, positivist, and teleological
approaches alike. This made it possible to disclose more fully the content of
the concept under examination, as well as its connection with the general
principles of law and with fundamental rights. The article traces the genesis
of approaches to enshrining human dignity in EU law and analyzes the
functions this phenomenon performs in the process of legal regulation of
a united Europe.

Although the European Communities initially pursued a humanitarian
mission and were guided by the aims of peace and social progress, for
a long time, they did not operate with the concept of "human dignity".
Gradually, however, under the influence of the Court of Justice of the
EU and the European Parliament, this concept came to be legalized and
entrenched, first in secondary and subsequently in primary EU legislation.

Legal regulation in the European Union is dynamic by nature, and the
concept of human dignity, together with the sources in which it is reflected,
forms the bedrock of the European paradigm and shapes the content and
outer limits of the legal order of a united Europe.

The article demonstrates how the concept performs a protective function
through the progressive recognition, at the normative level, of the right to
respect for human dignity and the human rights flowing from it.
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Results and Discussion
Dignity in philosophical and political-legal thought

Throughout the history of humankind, dignity has assumed a multitude
of conceptual forms tied to theological ideas, morality, humanism,
individual autonomy, personhood, flourishing, and self-respect. In the
twentieth century, however, it came to be conceptualized as a holistic,
ontological, and absolute principle [26, p. 49]. The development of European
philosophical thought contributed to the gradual emergence of the notion of
the intrinsic worth of every human being. During the Renaissance, the idea
of the inherent worth of the human being was elaborated, presupposing
recognition of the individual’s autonomy and the creation of conditions
conducive to free development [27]. An important contribution to the
evolution of the concept was made by I. Kant, who in Groundwork of the
Metaphysics of Morals emphasized that a human being must never be
treated merely as a means: he or she is always an end in himself or herself
[28].

R. Debes, in examining the questions of when the moralizing connotation
of the term "dignity" entered common usage and whether this concept
had previously existed under a different terminology, concludes that in
his argumentation, Kant already employed the word "Wurde", which was
translated by the concept "dignity", although literally it meant "value". While
at that time "value" was understood specifically as an economic category,
Kant rejected such an interchangeable connotation in the use of the word
"Wurde", which prompted English translators to introduce a new term,
namely, "dignity" [29].

Until 1850, R. Debes observes, the English term "dignity", together with
its Latin root "dignitas" and its French equivalent "dignité", was not used
to denote "the innate or unearned worth of a human being" [29]. Until
that date, the word "dignity" was understood in the context of merit and a
certain form of inequality; it denoted a social status associated with nobility,
power, gentlemanly conduct, or ecclesiastical preferment. References to
"dignity" are not to be found in either the Declaration of Independence
or the Constitution of the United States, nor were they heard among the
watchwords of the French Revolution (1789-1804).

National and international legal experience in the normative
entrenchment of human dignity

Researchers encounter the first official use of this term in the sense in
which it is used today in Art. 3(I)(c) of the Constitution of Mexico (1917)
[30], although even there it did not yet expressly denote an inherent human
worth. The concept was first codified only in the Universal Declaration of
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Human Rights (1948) [31] through references to it in the preamble and in
Articles 1 and 5 [32].

The reference to dignity in the preamble of the Charter of the United Nations!
and in the Universal Declaration of Human Rights laid an important
theoretical foundation for conceptualizing the idea of human rights at both
the international and national levels. The preambles to the UN International
Covenant on Civil and Political Rights [33] and the International Covenant
on Economic, Social and Cultural Rights [34] recognize the inherent dignity
of all members of the human family as the foundation of human rights,
although human dignity itself is not singled out as a distinct human right.
In the Convention for the Protection of Human Rights and Fundamental
Freedoms (1950) [35], although human dignity is referred to obliquely in Art.
3, the case law of the European Court of Human Rights nonetheless holds
(Case of Pretty v. the United Kingdom, § 65) that respect for human dignity
and human freedom is "the very essence of the Convention" [36].

Since the integrative process on the continent draws its inspiration from
the cultural, religious, and humanist heritage of Europe, from which
have developed the universal values of the inviolable and inalienable
rights of the human person, freedom, democracy, equality, and the rule
of law [1], the concept of human dignity objectively forms the foundation
of the European paradigm and shapes the content and outer limits of its
legal order. However, as P. de Montalivet observes, "the transposition of a
moral or religious precept into law, its transformation into a legal norm,
necessarily entails the risk of divergence: in this case, divergence between
the principle of dignity as it appears in philosophy or morality and that
same principle as it appears in law", including the law of the European
Union [26].

The role of the Court of Justice of the EU in the recognition of human
dignity in the law of a united Europe.

As M. Durand-Mercereau notes, under contemporary conditions, the
concept of human dignity occupies a privileged position in the EU Charter of
Fundamental Rights. This was not always the case, however — any mention
of it was for a long time absent from the law of the European Community.
Although European integration was from the outset guided by the aims of
peace and social progress and pursued an important humanitarian mission,
references to this concept were absent until the establishment of the
European Union, owing to integration’s exclusively economic orientation.
Nonetheless, owing above all to the efforts of the Court of Justice of the

! The Preamble to the Charter of the United Nations proclaims: "We the peoples of the
United Nations determined ... to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person".
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European Communities, this concept was first recognized and subsequently
entrenched, initially in the secondary and later in the primary law of the
Union [37].

The role of the Court of Justice of the European Communities in the
protection of fundamental rights took shape slowly. As is well known, the
Treaty of Paris and the Treaties of Rome contained no provisions capable of
serving as a legal basis for the protection of fundamental human rights and
freedoms. The Court of Justice was compelled, step by step, to construct
and develop this legal foundation. The first step in that direction came
in the judgment in Van Gend en Loos v. the Netherlands (Case 26-62), in
which a mere intimation of human rights was sounded: "Independently
of the legislation of Member States, Community law not only imposes
obligations on individuals but is also intended to confer upon them rights
which become part of their legal heritage" [38].

The next significant step was taken by the Court in 1969 in Erich Stauder
v. City of Ulm (Case 29-69), in which a direct reference was made to
fundamental human rights: "Interpreted in this way, the provision at
issue contains nothing capable of prejudicing the fundamental human
rights enshrined in the general principles of Community law and
protected by the Court" [39]. The Court confirmed its position in 1970 in
the judgment in Internationale Handelsgesellschaft mbH v. Einfuhr- und
Vorratsstelle fiir Getreide und Futtermittel. Reference for a preliminary ruling:
Verwaltungsgericht Frankfurt am Main, Germany (Case 11-70), in which it
once again emphasized: "... respect for fundamental rights forms an integral
part of the general principles of law protected by the Court of Justice. The
protection of such rights, whilst inspired by the constitutional traditions
common to the Member States, must be ensured within the framework
of the structure and objectives of the Community" [40]. In 1974, in the
judgment in J. Nold Kohlen- und BaustoffgrofShandlung v. Commission (Case
4-73), the Court further developed its position: reaffirming the conclusion
previously expressed that fundamental human rights form an integral part
of the general principles of law, it noted that since it draws its inspiration
from the constitutional traditions common to the Member States, it
"... cannot uphold measures which are incompatible with fundamental
rights recognized and protected by the constitutions of those States".
The Court also referred to the Convention for the Protection of Human
Rights and Fundamental Freedoms, observing that it, together with other
international human rights treaties, "can supply guidelines which should
be followed within the framework of Community law" [41].

The revolutionary character of the position the Court took in the judgments
in these cases lay, first, in the fact that the Court had recourse to the
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general principles of Community law (a category into which fundamental
human rights were now included) as a basis for ensuring the protection
of the latter; and, second, in the fact that the Court established that the
general principles of law are derived from the constitutional traditions of the
Member States of the Communities, traditions common to those Member
States.

The role of interpretation in defining the substance of the phenomenon of
human dignity. The position of the Court of Justice of the EU has acquired
considerable significance for understanding the content of human dignity
and for defining its role in the development of the concept of human rights
in European Union law. This is because the literal text of the founding
treaties serves only as a starting point in the process of apprehending the
meaning embedded in a given norm of law through its interpretation.

As to the law, Ch. Girard observes that the theory of interpretation
presupposes the existence of a hidden aspect of the legal text, the disclosure
of which would reveal the deeper meaning of a particular source of law.
The discourses that sustain this idea "... are based on the conviction that
there exists a determinate essence of law that can be mapped onto the
idea of justice; that the judge is the organ formally designated by the State
to deliver it; and that this natural foundation - itself legal in character,
since it is binding — determines the legal solutions embodied in the textual
and applied (jurisprudential) legal order through an understanding of
the concept of human rights, and sometimes of fundamental rights" [42].
Interpreting Ch. Girard’s reasoning, one may conclude that situations
can arise in which, in engaging with the text of a founding treaty, a judge
encounters the absence of an obvious answer — one that should in principle
be supplied by the legislative authority and, in the case of an EU founding
treaty, by the Member States that drafted and adopted it — which serves as
proof that not all law consists in what has been laid down by legislation. E.
Picard, in turn, observes that the matter may not concern the interpretation
of the sense of the text, but rather, to a far greater extent and in a particular
way, the text of the sense, which may express itself through means other
than the text itself [43].

Case law invoking this principle began to take shape relatively recently. In
P v. S and Cornwall County Council, decided on 30 April 1996, the Court
of Justice of the EU made its first reference in a judgment to respect for
dignity: "To tolerate such discrimination would be tantamount, as regards
such a person, to a failure to respect the dignity and freedom to which he
or she is entitled, and which the Court is required to safeguard" [44]. In
her opinion in Case C-36/02, Advocate General Stix-Hackl stated: "Human
dignity, as a fundamental expression of an element of humanity grounded
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simply in humanness, constitutes the foundation and starting point of all
the other human rights distinct from it; at the same time, it is the point of
convergence of the individual human rights, in light of which they must be
understood and interpreted" (para. 76). She further emphasized that human
dignity is a general principle, an evaluative principle, and an autonomous
fundamental right amenable to judicial review (para. 81) [25]. The treatment
of human dignity as both a right and a general principle also appears in
Case C-377/98 [2001] ECR I-7079 [45]. References to human dignity are
likewise found in Joined Cases C-34/95, C-35/95, and C-36/95 De Agostini
and Others [1997] ECR 1-3843 [46], in the submission of Advocate General
Ruiz-Jarabo Colomer in his opinion in Case C-117/01 KB [2004] ECR
[-0000, and in the submission of Advocate General Cosmas in his opinion
in Case C-50/96 Lilli Schréder and Others [2000] ECR 1-743 [25]. Thus, the
Court of Justice of the EU effectively adopted the position that it regarded
the principle of human dignity as a natural right pre-existing any legal
construct, even one of a quasi-constitutional character.

It should be noted that the Court of Justice of the EU does not frequently
invoke the right to dignity in its judgments, doing so only once or twice
a year, whereas other rights enshrined in the Charter are relied upon far
more often. This is explained by the fact that dignity is also reflected in
many other, more specific rights [47].

Approaches to the entrenchment of human dignity in EU legislation

Gradually, the principle of human dignity has acquired clear normative
entrenchment in the EU legal order, although this was preceded by debate
over the manner of its formalization. Thus, no unanimity of views existed
as to whether it should be referred to symbolically (for example, in the
preamble) or enshrined in legal form, in numbered articles of a declaration
of rights. If the answer to the latter question is affirmative, P. de Montalivet
observes, a further question arises: should the provision on dignity be
placed at the beginning of the text to underscore its foundational character,
or further on in the text? Finally, is the scope of dignity confined to a
particular field, or is it unlimited? [26, p. 50].

It is worth noting that, in constitutional theory and practice, at the level
of international human rights law, and within regional legal systems,
including European systems, no uniform approach to these questions has
been developed:

— mention of dignity only in the preamble of an instrument: this mode of
formalization is employed in the International Covenant on Economic,
Social and Cultural Rights ("recognition of the inherent dignity",
"rights deriving from the inherent dignity of the human person") [34];
evidently, in this Covenant, the scope of application is unlimited;
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— reference to dignity both in the preamble and in the articles of an
instrument with a delimited scope: this mode of formalization is
employed in the Universal Declaration of Human Rights (1948),
where dignity is mentioned in the preamble ("... faith in fundamental
human rights, in the dignity and worth of the human person") and
in Art. 5 ("No one shall be subjected to torture or to cruel, inhuman
or degrading treatment or punishment") [31]. A similar mode of
formalization is also employed in the UN International Covenant
on Civil and Political Rights (mentioned in the preamble and
subsequently in Art. 10: "All persons deprived of their liberty shall
be treated with humanity and with respect for the inherent dignity
of the human person") [33];

— mention of dignity in the articles of an international instrument
without emphasis on its significance for other human rights: this
approach is employed in the Convention for the Protection of Human
Rights and Fundamental Freedoms (INo one shall be subjected to
torture or to inhuman or degrading treatment or punishment", Art. 3)
[35].

Entrenchment of human dignity in the primary and secondary law
of the EU

As regards the recognition of human dignity at the level of European
Union law, it occurred relatively recently and proceeded in an evolutionary
manner. A substantial portion of the human rights instruments of a united
Europe were political in character. Thus, in 1977, the European Parliament,
the Council, and the Commission adopted a Joint Declaration "Concerning
the Protection of Fundamental Rights and the European Convention for
the Protection of Human Rights and Fundamental Freedoms", which
emphasized the following: first, that the treaties establishing the European
Communities are founded on the principle of respect for law; second, that,
in accordance with the position of the Court of Justice of the European
Communities, the law includes, in addition to the norms enshrined in the
founding treaties and subordinate Community acts, general principles
of law and, in particular, fundamental rights; third, that, on the basis
of the foregoing, paramount importance is attached to the protection of
fundamental rights, as they derive in particular from the constitutions of
the Member States? and from the European Convention for the Protection of

2 It should be noted, by way of illustration, that Art. 1 of the Basic Law of the Federal
Republic of Germany (1949) provides as follows: (1) Human dignity shall be inviolable.
To respect and protect it shall be the duty of all state authority. (2) The German people
therefore acknowledge inviolable and inalienable human rights as the basis of every human
community, of peace and of justice in the world. (3) The following fundamental rights shall
bind the legislature, the executive and the judiciary as directly applicable law [48].
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Human Rights and Fundamental Freedoms; and fourth, that, in exercising
their powers and in pursuit of the objectives of the European Communities,
their institutions shall respect these rights [49].

On 17 February 1986, the Single European Act was signed, the preamble
of which contained a provision on human rights (the Parties "determined
to work together to promote democracy based on the fundamental rights
recognized in the constitutions and laws of the Member States, in the
Convention for the Protection of Human Rights and Fundamental Freedoms,
and in the European Social Charter"); human dignity, however, was not
mentioned therein [50].

On 12 April 1989, the European Parliament adopted the Declaration of
Fundamental Rights and Freedoms, the preamble of which stated that
"with the aim of continuing and giving fresh impetus to the work of the
democratic unification of Europe, ... it is important for Europe to affirm the
existence of a legal community founded on respect for human dignity and
fundamental rights", and Art. 1 ("Dignity") declared that "human dignity is
inviolable" [51].

The Community Charter of the Fundamental Social Rights of Workers,
adopted in 1989, did not contain any direct reference to human dignity or to
its connection with social rights. At the same time, the Charter links dignity
with certain social rights, by affirming, first, that workers are to be afforded
a fair wage (that is, a wage sufficient to ensure them a decent standard of
living), and, second, that every worker of the European Community must,
on reaching retirement age, be able to enjoy resources affording him or her
a decent standard of living [52].

At the next stage of this evolution, a number of EU acts, predominantly
of a "soft law" character, were adopted that raised the question of human
dignity, namely:

— certain acts of EU secondary legislation were adopted as early as the
late 1960s; in particular, Council Regulation (EEC) No 1612/68 of
15 October 1968 on the freedom of movement for workers within the

Beyond the German Basic Law, human dignity is referenced in the first article of the
Constitutions of Portugal and Romania, and in the Preambles to the Constitutions of
Bulgaria and Spain. The Constitutions of Belgium (Art. 23 affirms that everyone has
the right to lead a life consistent with human dignity), Estonia (Art. 10 provides that
the rights and freedoms enumerated in the Constitution conform to the principle of
human dignity), Poland (Art. 30 emphasizes that the inherent and inalienable dignity
of the person constitutes the source of the freedoms and rights of persons and citizens),
and Finland (881, 7, 9, 19, 31) accord dignity a distinct role within the human rights
framework, recognizing it as the source of other human rights and freedoms [47].

Among the remaining EU Member States, provisions relating to dignity are absent only
from the Constitutions of Denmark, Cyprus, Luxembourg, Malta and the Netherlands.
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Community [53] contained, in its preamble, a reference to human
dignity (the right to freedom of movement was to be exercised, by
objective standards, freely and with dignity);

— the European Parliament Resolution on Discrimination against
Transsexuals of 12 September 1989, paragraph 1 of which expressed
the conviction that human dignity and the protection of the human
person necessarily entail the right to lead one’s life in accordance
with one’s sexual identity [54];

— Directive 89/552/EEC of the European Parliament and of the
Council of 3 October 1989 on the coordination of certain provisions
laid down by law, regulation, or administrative action in Member
States concerning the provision of audiovisual media services [55];

— Council Resolution of 29 May 1990 on the Protection of the Dignity
of Women and Men at Work [36];

— Commission Recommendation 92/131/EEC of 27 November 1991
on the Protection of the Dignity of Women and Men at Work [57];

— the Green Paper on the Protection of Minors and Human Dignity in
Audiovisual and Information Services [COM (96) 483] [58];

— Directive 98/44 /EC of the European Parliament and of the Council of
6 July 1998 on the legal protection of biotechnological inventions [59].

A genuine breakthrough in the normative recognition of the concept
of human dignity would have been its entrenchment at the level of the
founding treaties. The first step in that direction was taken in the Treaty
on European Union. As already noted above, Art. 2 of the Treaty declared
that the Union is founded on the values of respect for human dignity.

The formulation, at the level of the primary law of the EU, of the concept
of human dignity vividly reflects the maximalist approach of its drafters.
Support for this conclusion is found, first, in the fact that the Treaty
(and, subsequently, the Charter as well) asserts "human dignity" rather
than "the human person", thereby aligning itself with the position of the
Court of Justice of the EU on this question. Second, beyond its status as
a "foundational value", dignity is at the same time both a principle and a
right, an indication of its dual objective and subjective dimensions [26].

The understanding of the concept of human dignity reflected in the EU
Charter of Fundamental Rights (2000) [2] (dignity applies to all rights set
out in Chapter I by virtue of the general recognition it receives in Art. 1 of
the Charter) is similar to the approach normatively enshrined in paragraphs
1 and 2 of Art. 1 of the Basic Law of Germany?; it has served as a bridge

3 Paras. 1 and 2 of Art. 1 of the Basic Law of the Federal Republic of Germany provide:
"Human dignity shall be inviolable. To respect and protect it shall be the duty of all state
authority" [48].
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through which the other fundamental values of a united Europe, and the
connections among them, may be more fully apprehended.

In the EU legal order, human dignity is regarded not in isolation but in
conjunction with the other fundamental values enshrined in the Charter,
namely:

— the value of "freedom" (Chapter II), the content of which is elaborated
by means of the following principles: the right to liberty and security
(Art. 6), respect for private and family life (Art. 7), the protection of
personal data (Art. 8), the right to marry and the right to found a
family (Art. 9), freedom of thought, conscience, and religion (Art. 10),
freedom of expression and information (Art. 11), freedom of assembly
and of association (Art. 12), freedom of the arts and sciences (Art.
13), the right to education (Art. 14), freedom to choose an occupation
and the right to engage in work (Art. 15), the freedom to conduct
a business (Art. 16), the right to property (Art. 17), the right to
asylum (Art. 18), and protection in the event of removal or extradition
(Art. 19);

— the value of "equality" (Chapter III)*, around which the following
principles are organized: equality before the law (Art. 20), the
prohibition of any discrimination (Art. 21), respect for cultural,
religious, and linguistic diversity (Art. 22), equality between men and
women (Art. 23), the rights of the child (Art. 24) and the rights of
the elderly (Art. 25), and the integration of persons with disabilities
(Art. 26). The connection between dignity and equality may also be
traced at the level of EU secondary legislation, in particular in the
preamble of Regulation No 1612 /685 [60].

The entrenchment of human dignity in the Charter is not confined to the
articulation of a particular subjective right but appears as a fundamental
value around which a system of norms is constructed that captures its
various aspects (some authors emphasize the paramount place of dignity
among fundamental human rights [61, p. 337]), namely: the right to life
(Art. 2), the right to the integrity of the person (Art. 3), the prohibition of
torture and inhuman or degrading treatment or punishment (Art. 4), and
the prohibition of slavery and forced labor (Art. 5). The rationale for this

* Advocate General Stix-Hackl observes that the conception of the legal equality of all is

inherent in the very idea of human rights in general and of human dignity in particular,
which is why the expression "égale dignité" ("equal dignity"), encompassing both concepts,
is frequently employed [25].

5 The Preamble to Regulation No 1612 /68 provides, inter alia: "Whereas the right of freedom
of movement, in order that it may be exercised, by objective standards, in freedom and
dignity, requires that equality of treatment shall be ensured in fact and in law in respect
of all matters relating to the actual pursuit of activities as employed persons and to
eligibility for housing".
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manner of concretizing the content of the value of human dignity is as
follows: when human dignity is shaped and articulated in each fundamental
right, it assumes a more concrete substantive form and operates as a
benchmark for assessing and interpreting that right [25].

The maximalist approach to enshrining human dignity in the Treaty
Establishing a Constitution for Europe and in the EU Charter of
Fundamental Rights (2007). Human dignity was to be enshrined most
solemnly in the Treaty Establishing a Constitution for Europe (2004) [62].
The demonstration of the maximalist approach to the definition of dignity,
both in the mode of its affirmation and in the scope of its application, was
to consist in the following:

First, the inclusion of the provisions of the EU Charter of Fundamental
Rights within the Treaty itself, which entailed conferring upon them
supreme legal force;

Second, human dignity was named first among the values of the Union
(Art. 1-2), the promotion of which was acknowledged as an aim of a united
Europe and which it advances in its relations with the rest of the world
(Articles 1-3 and III-292);

Third, the place assigned to the provisions of the Charter within the
structure of the Constitution:

(a) Art. I-9 ("Fundamental Rights") provided that the Union recognizes
the rights, freedoms, and principles set out in the Charter of
Fundamental Rights, while setting them out in a separate Part II
of the Constitution; that it accedes to the European Convention
for the Protection of Human Rights and Fundamental Freedoms,
which, however, does not alter its competence as defined in
the Constitution; and that fundamental rights guaranteed by
the European Convention for the Protection of Human Rights
and Fundamental Freedoms, as well as those flowing from the
constitutional traditions common to the Member States, constitute
general principles of Union law;

(b) Part II of the Constitution sets out the Charter of Fundamental Rights
of the Union directly, the structure and content of which reproduce
the provisions of the Charter in its 2000 version.

Thus, in the Treaty Establishing a Constitution, the dignity of the human
person was effectively formulated as a constitutional principle underlying
the entire legal order of the European Union. This construction rested on
substantial prior case law of the Court of Justice of the EU, which had
appealed to human dignity as a value and as a general principle rather
than as one of the fundamental rights.
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The Treaty Establishing a Constitution was ratified by 18 Member
States, when it was rejected in referenda in France (55% against) and the
Netherlands (61% against) in May and June 2005, respectively, which
rendered the continuation of ratification procedures by the remaining
Member States impracticable.

The "period of reflection" that followed the failed ratification of the Treaty
ultimately led to the conclusion of a new treaty. The Lisbon Treaty places
less emphasis on strengthening a sense of identity among European
citizens. This is borne out by the fact that its drafters abandoned the idea
of incorporating the EU Charter of Fundamental Rights into the text of the
founding treaties (so as to avoid accusations of excessive federalization of
the European Union) and instead conferred upon the Charter legal force
equal to that of the founding treaties while preserving its autonomy.

Because the EU Charter became part of the primary law of the EU, this
entails the need to interpret EU law, including secondary law, in the light of
fundamental rights. This means, in particular, that EU legislation, as well
as Member State legislation implementing EU law, is invalid if it infringes
the EU Charter [63].

On 15 February 2007, Council Regulation (EC) No 168/2007 of the
European Union, establishing the European Union Agency for Fundamental
Rights, responsible for monitoring the implementation of the Charter of
Fundamental Rights in the Member States of the European Union, was
published [64]. The Regulation emphasizes that deeper knowledge and
broader understanding of issues relating to fundamental human rights
in the Union contribute to their full observance. To achieve this end, the
establishment of a dedicated agency was deemed beneficial. The Agency
relies on its work on fundamental rights within the meaning of Art. 6(2)
of the Treaty on European Union, including the European Convention on
Human Rights and Fundamental Freedoms, and on those reflected in the
Charter of Fundamental Rights, having regard to its status. Among the
principal functions of the Agency were the following: the collection and
analysis of data, the provision of opinions to EU institutions and Member
States, and the development of a strategy of communication and dialogue.
The adoption of the Regulation and the subsequent establishment of the
EU Agency for Fundamental Rights attested to the Union’s aspiration to
promote the implementation of the Charter in the Member States.

Conclusions.

The concept of human dignity occupies a central place in the philosophical
and political-legal inquiries of Europeans; nonetheless, its legal codification
in international law was undertaken by humanity only after the Second
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World War: the preamble of the Charter of the United Nations and Art. 1
of the Universal Declaration of Human Rights both contain references to
dignity. The next step was the inclusion of a provision on dignity in the
International Covenant on Civil and Political Rights and the International
Covenant on Economic, Social, and Cultural Rights. Together, the Universal
Declaration of Human Rights and the two Covenants constitute the
International Bill of Human Rights.

Regional integration organizations, the European Union and the Council of
Europe in particular, likewise incorporate dignity into their human rights
instruments. Dignity enjoys an especially elevated status in European
Union law: references to it are contained in the Treaty on European Union
and in the EU Charter of Fundamental Rights, as well as in the Union’s
secondary law. The Charter provides: "Human dignity is inviolable. It must
be respected and protected". With the entry into force of the Lisbon Treaty,
the Charter was placed on an equal footing, in legal force, with the founding
treaties; as a consequence, the observance of dignity in fields falling within
the scope of EU law has acquired a binding character.

Although dignity may be regarded as a discrete, enforceable right, the more
prevalent practice is to perceive it, first, as a fundamental value of the
European Union of considerable significance for understanding the content
of other human rights and, second, as a general principle underlying the
entire system of human rights in the EU. The integration of dignity into
legal norms, policy, and institutional practice is essential to achieving a
model of sustainable development that is not merely resilient but truly
human-centered.

The integration of dignity into the norms of European Union law, its
policies, and its institutional practice is an essential condition for the
further construction of a democratic united Europe that is not merely
resilient but truly oriented toward the human being, his or her interests,
and his or her needs.
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Abstract

The right to an effective remedy is traditionally understood in France as
access to a court. However, many individuals face social, economic, and
procedural barriers that prevent them from exercising this right in practice.
Procedural complexity, lack of knowledge about available remedies, and the
burdens of litigation discourage vulnerable populations from claiming their
rights. These obstacles are particularly acute in cases involving structural or
systemic violations of fundamental rights, highlighting the limits of a purely
judicial conception of rights protection. The study, therefore, focuses on French
Independent Administrative Authorities, examining how their intervention may
serve as a remedy to these limitations, with particular attention to the Defender
of Rights and the General Controller of Places of Deprivation of Liberty. The
research combines doctrinal analysis, examination of institutional reports, and
study of empirical investigations conducted by these authorities. It evaluates
both their individual casework and their structural interventions in public policy.
The study demonstrates that these authorities redefine the right to an effective
remedy as a socially situated process. By identifying patterns of non-recourse,
overlapping vulnerabilities, and structural obstacles to justice, they intervene
through mediation, legal information, field investigations, preventive oversight,
and legislative proposals. Their recommendations influence administrative
practices and statutory reforms. By combining facilitation, prevention, and
normative initiative, they complement judicial protection without replacing courts,
enhancing access to justice and strengthening institutional accountability.
Future research may assess the impact of granting these authorities direct
access to constitutional review. Comparative studies with other European
ombuds institutions would also be relevant, as they could highlight differences
and similarities in institutional design, procedural powers, and effectiveness,
thereby informing best practices and potential reforms in rights protection.

Keywords: independent administrative authorities; fundamental rights and
freedoms; effective remedy; rule of law; access to justice; defender of rights;
general controller of places of deprivation of liberty; systemic reform; soft law.
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AHoTamnia

Ilpaeo Ha egpexmusHuil 3acid Npasosozo 3axucmy MpPaouyiliiHo po3ymiemuesi
Yy Dpanyii sk docmyn 0o cydy. IIpome 6azamo ocib cmukaromecs i3 COUlaNb-
HUMU, eKOHOMIUHUMU MA NPOUECYarbHUMU 6ap’epamu, SKi nepeukoosKarmos
npakmuuHitl peanizayii yvozo npasa. CrnadHicme npouedyp, Heoocmamms
06i3HaHicMmb npo OocmynHi 3acobu 3axucmy ma mseap cyoogozo po32as0Yy
cmpumyroms 8pas3iuBl 2pynu HacesleHHsl 810 810Cmor08aHHs ceoix npas. Lli nepe-
wKoou € 0cobUBO 20CMPUMU Y BUNAOKAX, ULO CMOCYHOMbCSL CMPYKMYypHUX abo
CUCMEeMHUX NOpYUleHb OCHOBONOJIOZKHUX Npas, uo ni0OKpeciioe obmereHicmo
cymo cyo0oe020 nidxody 0o ix 3axucmy. Y 38°a3KYy 3 yum O00CNIOIKEeHHs 30cepe-
ooKyemsbest HA PPAHUY3bKUX HE3ANeHHUX AOMIHICMPAMUBHUX OP2aAHAX, AHA-
ABYUU, K X 0lsibHICMb MOXKe cayeyeamu 3a.c060M NOOONAHHS 3A3HAUEHUX
obmerKeHb, 13 0cobU800 Yeazoto 0o 3axucHurka npas i I'eHepanbHo20 KOHMPO-
Jiepa micyb nozdbaesrerHst 8osl. [[0CniOIeHHSL NOEOHYE OOKMPUHANLHUIL AHANI3,
8UBUEHHSL THCMUMYUYITHUX 38IMi8 Ma AHAI3 eMNIPUUHUX 00CNI0XKEHb, npogede-
HUX yumu opearamu. OyiHroemobest ik ixXHsL OisibHICMb W000 po32/10Y HOUBI-
JyanvHux cnpas, mak i CMpYyKmypHi 8MpyuaHHs Yy cgepi nybniuHoi nosimuru.
LlocnioskeHHsT 0eMOHCmpPYeE, UL0 Ul OP2aHU NEepeoCMUCTIOMb NPaso Ha egek-
mueHuil 3acib npagoeozo 3axucmy SK COUIANbHO 3YymosreHull npoyec. Buss-
JS0UU BUNAOKU HEBUKOPUCMAHHSL 3acobie npagoeozo 3axucmy, HAKAAOAHHS
epaznugocmell. ma cmpykmypHi nepewkoou oocmyny 00 npasocyoosi, 80HU
8MpPYUAOMBCSL WSAXOM Meldlayii, HaAOaHHST NPasosoi iHpopmauyii, nposedeHHs.
NoLo8UX 00CNIOIKEeHb, NPEeBEHMUBHO20 HA2/IS10Y Ma Ni020Mmo8KU 3aKOH00a8UUX
NpPoONo3UYL. Ixni peKxomeHOauil enuearomes HA AOMIHICMPAMUBHY NPAKMUKY
ma 3arxoHooasui pegopmu. IIoeOHYHOUU CNPUSIHHS, NPeseHyiroc ma HopMa-
MueHy HIYiamuay, 80HU 00NO8HIIOMb CYO08ULL 3axXuUcCm, He 3aMIHIUU CYOU,
poswuprorouu docmyn 00 Npasocyoost ma NOCUNMIOUU THCMUMYUIUHY nio38im-
Hicmob. TTodanbuii 0OCHIOIKEHHST MOXKYMb OUIHUMU 8NAUS HAOAHHSL UUM opea-
Ham npsimozo docmyny 00 KOHCMUMYUYiliHo20 KoHMposo. Takox 0OUiIbHUMU €
NOPIBHSANLHI 00CNLIONEHHSL 3 THULUMU €BPONEUCLKUMU OMOYOCMAHCOKUMU THCMU-
Myyisamu, uo 00380 UMb BUABUMU BIOMIHHOCMI Ma NOOiIOHOCMI 8 IHCMUMYUil-
HOMY OU3QliHI, NPOUECYANbHUX NOBHOBAINKEHHSX | epeKmusHOCMI, A MAKOINK
cnpusimume QOPMYBAHHIO KPAUWUX NPAKMUK | MOXKAUBUX pechopm Y cepi
3axucmy npas.
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Knrouoei cnoea: He3aneskHi A0MIHICMPAmueHi op2aHi; OCHOB0NOJI0XKHL Npasa i
c80600u; egherxxmusHUlL 3aCib NPABOBO20 3axucmy; 8epxo8eHcmao npasa, docmyn
00 Npasocyo0ost; 30XUCHUK Npag; eeHepabHUlL KOHMpoep Micub no3baeieHHs
80J1i; cuCMeMHi pechopmu; M’sike npaeo.

Introduction

The protection of fundamental rights and freedoms is a core requirement of
the rule of law and modern democracy. In France, as in other established
democratic systems, this task has traditionally been entrusted to the
judiciary, with the right to an effective remedy before a court widely regarded
as a foundational element of legal protection. In principle, access to an
independent judge represents the ultimate safeguard against violations of
individual rights, whether arising from public authorities, private actors, or
the state itself. This model is grounded in the normative premise that access
to justice ensures not only the recognition of rights but also their practical and
effective enforcement. Through the adjudication of individual claims, courts
are expected to uphold legal norms, provide redress for abuses, and deter
future violations. In this regard, the judiciary is understood not merely as a
guardian of legality, but as a central mechanism of democratic accountability.

This centrality of the judiciary in the protection of rights is also strongly
reflected in French legal scholarship. As Professor Véronique Champeil-
Desplats noted nearly two decades ago, "a review of contemporary
textbooks on civil liberties, fundamental rights, or human rights leads
to an unambiguous conclusion: today, judicial institutions are conceived
as the ultimate guardians of rights and freedoms" [1, p. 12]. Despite the
growing diversity of mechanisms designed to guarantee fundamental rights
[2], their effectiveness continues to be understood primarily through the
lens of judicial sanction. Indeed, the protection of rights has traditionally
been associated with the notion of sanction [3, p. 93], most often one issued
by an independent judicial authority in response to the violation of a legal
norm. Legal action is now commonly described as the "primary vehicle for
the realisation of rights" [4, p. 4]. The right to a judicial remedy, rooted in
Art. 16 of the 1789 Declaration of the Rights of Man and of the Citizen, is
understood as the right of all persons "to gain access to justice to assert
their rights" [5, p. 90], and is now commonly described as the "right of
rights" [6, p. 238], the "shield of other fundamental rights" [7, p. 3675], and
the very guarantee of their effectiveness.

The doctrinal emphasis on judicial protection is further reinforced by
judicial practice, particularly in the case-law of the European Court of
Human Rights (ECtHR). According to the Court, "the rule of law cannot
be conceived without the possibility of access to a judge" [8]. As a result,
procedural guarantees are often prioritised over substantive ones. European
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judges tend to sanction the absence of judicial oversight more readily
than violations of rights themselves [9; 10, p. 251]. This approach is
particularly evident in the field of prison conditions, where the requirements
of Art. 3 of the European Convention on Human Rights (ECHR) are
systematically combined with those of Art. 13, requiring both "preventive
and compensatory remedies" [11]. Similarly, when the Council of Europe
adopts a recommendation on the right of persons living in extreme poverty
to access basic material needs, it emphasizes not only the recognition of
such a right but also the necessity of its justiciability: "every person in
such a situation should be able to invoke it directly before the authorities
and, if necessary, before the courts" [12]. In this context, the effectiveness
of rights remains largely dependent on the existence of a judicial remedy.

The effectiveness of this conception, built on an "enchanted vision" [13,
p. 87] of access to justice, may legitimately be questioned today [14, p.
935]. While this framework remains essential, growing attention is being
paid to its limitations, particularly when access to the courts proves
difficult or ineffective for many individuals. Yet everyday experience and
sociological research show that real access to justice is far from universal
or fully effective. Multiple barriers limit the actual exercise of this right:
procedural complexity, financial costs, lack of knowledge about available
remedies, bureaucratic burdens and delays, and, at times, a lack of trust
in the judicial system [15, p. 158]. These obstacles often intersect with
social, economic, or cultural factors, leading to a "non-take-up" of rights
that particularly affects the most vulnerable populations. In this context,
the formal recognition of rights alone does not guarantee their effective
realisation. In response to these shortcomings, the French model has, over
the past few decades, developed an original institutional framework based
on the creation and recognition of Independent Administrative Authorities
(IAAs). These bodies, which enjoy established independence from the
executive branch, are intended to complement the role of the courts in
protecting fundamental rights, operating at various levels, from individual
mediation to systemic oversight of public policy.

From a historical perspective, this type of institution was created in France by
Law No. 78-17 of 6 January 1978, much later than in the United States [16]!

! The first Regulatory Agencies or Independent Regulatory Commissions were created

in the United States. For example: Interstate Commerce Commission (1887), Federal
Trade Commission (1915), Federal Power Commission (1920), Federal Communication
Commission (1934), Securities and Exchange Commission (1934). They had a regulatory
function in order to reduce governmental centralization or to fight against monopolistic
and unfair practices. In a report from 1937 (Brownlow Report), these agencies were
presented as "a fourth branch of government". In the years 1960-1970, many agencies
were invested with a regulatory power in social and interest fields: Environmental
Protection Agency, Consumer Product Safety Commission.
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or in the United Kingdom [17]?, for example. By Law No. 2017-55 of 20
January 2017, a significant reform was carried out. First, two categories
of authorities were created: Independent Administrative Authorities (IAAs)?
and Independent Public Authorities (IPAs)*. The difference between the two
lies in the fact that Independent Public Authorities have legal personality,
which enables them to have their own financial resources and to bring
proceedings before a court. The second aspect of the 2017 reform was the
reduction in the number of authorities, from 47 to 26 (17 IAAs and 9 IPAs).

The competences of Independent Administrative Authorities and
Independent Public Authorities vary from one authority to another. In
general, four types of powers can be distinguished: the power to issue
opinions or recommendations; individual decision-making powers;
regulatory powers, consisting of organising a sector of activity through
the adoption of rules; and sanctioning powers where the rules laid down
by these institutions are not respected. Through their activity, many of
these authorities contribute, generally within their specialized fields, to the
protection of fundamental rights. Some scholars describe this situation as "a
pluralistic and increasingly competitive landscape" [18, p. 397], highlighting
the "dynamic and evolving nature of this still-emerging continent of rights
regulation through [IAAs" [19, p. 6]. Among these authorities, the Defender
of Rights (Défenseur des droits) [20; 21] and the General Controller of Places
of Deprivation of Liberty (Controleur général des lieux de privation de liberté)
[22] are the only ones specifically mandated to protect fundamental rights
and freedoms.

Drawing inspiration from the Scandinavian ombudsman tradition [23, p.
499], the Defender of Rights is entrusted with a broad mandate to defend
rights and freedoms — particularly in the context of relations between

2 The American experience was brought to the United Kingdom, where have been created
the QUANGOS (Quasi Autonomous Non-Governmental Organizations): public persons not
under the authority of a minister, but which nevertheless contribute to the implementation
of government policy. Three major categories of QUANGOS can be pointed up: those
which perform administrative functions. These functions are quite varied: operational,
regulatory by supervising and controlling activities of general interest, cultural and
scientific, advising the central administration; the QUANGOS perform functions of an
industrial and commercial nature: public enterprises, national companies (Bank of
England, British Airways Corporation); the QUANGOS having judicial functions.

3 Examples of French Independent Administrative Authorities: Commission for Access to
Administrative Documents (Commission d’accés aux documents administratifs); Defender
of rights (Défenseur des droits); National Commission for Computing and Freedoms
(Commission nationale de linformatique et des libertés); General Controller of Places of
Deprivation of Liberty (Contréleur général des lieux de privation de liberté).

+ Examples of French Independent public authorities: Audiovisual and Digital
Communication Regulatory Authority (Autorité de régulation de la communication
audiovisuelle et numérique); High Authority for Health (Haute autorité de santé).
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individuals and public administrations — because it consolidates within
a single institution the powers previously entrusted to four Independent
Administrative Authorities: the Mediator of the Republic, the Children’s
Ombudsman, the National Commission on Security Ethics and the High
Authority for the Fight against Discrimination and for Equality [18, p. 397].
The very denomination of the new institution, referring explicitly to the
"defence of rights", in itself marks a significant evolution. It signals a
departure from the concept of the "judicial monopoly over the protection
of rights" which had long been jealously guarded, as illustrated by
parliamentary debates in 1972 concerning the creation of the Mediator
of the Republic (Médiateur de la République). At that time, it was notably
proposed to call the office "Mediator, Defender of Rights and Freedoms",
but this proposal was rejected by the Minister of Justice, who argued that
the defence of rights and freedoms should remain the exclusive domain of
the Council of State (Conseil d’Etat) and the Court of Cassation (Cour de
cassation) [18, p. 211]. Another defining feature of this evolution lies in the
constitutional recognition of this Independent Administrative Authority —
the only one explicitly mentioned in the French Constitution® — thereby
ensuring enhanced institutional protection and functional autonomy.

The awareness of the need to develop "new pathways to uphold rights" [24,
p. 85], through the exploration of "non-judicial protection mechanisms"
[25, p. 15], is also illustrated by the creation, in 2007, of another major
Independent Administrative Authority: the General Controller of Places of
Deprivation of Liberty (Controleur général des lieux de privation de liberté),
which is "responsible for overseeing the treatment of persons deprived of
liberty to ensure that their fundamental rights are respected"®. Its action
falls within the framework of the Optional Protocol to the United Nations
Convention against Torture, signed by France in 2005.

These IAAs exemplify a pluralistic and innovative approach to rights
protection — one that goes beyond the strict confines of litigation. They
combine legal expertise, sociological analysis, public outreach, institutional
advising, and political engagement. This model reflects a form of institutional
pluralism in the guarantee of rights, in which diverse actors and methods of
action work together to enhance the effectiveness of rights, particularly for
individuals facing vulnerability or exclusion. The health crisis has brought
about significant upheaval in their activities and operational methods, while
also fostering a more assertive conception of their role [26, p. 58-67]. During
this period, they focused essentially on the defence of fundamental rights
and freedoms undermined by the state of health emergency. This surge in

5 Art.71-1 of the Constitution.
6 Art. 1, Law No. 2007-1545 of 30 October 2007.
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activity increased their visibility [27]” and allowed them to consolidate their
role as effective defenders of rights and freedoms.

During the colloquium jointly organised in February 2025 by the Court
of Cassation, the Council of State, and the Defender of Rights, the First
President of the Court of Cassation acknowledged that the Defender of
Rights is "undeniably a pillar of the rule of law, just like the judiciary
itself" [27, p. 29]. The Vice-President of the Council of State similarly
stated that "the collaboration between the Defender of Rights and the
administrative courts to safeguard freedoms is self-evident" [28]. These
statements illustrate that IAAs are now fully integrated into the architecture
of rights protection "as collaborators of the judiciary" [29, p. 54], reinforcing
judicial guarantees through what Michel Foucault once described as the
"multiplication of the judge’s role" [29, p. 53].

The present study aims to analyse this distinctive French model through the
lens of the role played by IAAs in the protection of fundamental rights. We
argue that these institutions contribute to a renewed dynamic in which the
effectiveness of rights is understood not solely as access to a judge, but also
as a social, informational, and political capacity to claim and exercise those
rights. First, we show how these authorities adopt a situated and pragmatic
understanding of the right to an effective remedy, revealing the social and
structural factors that hinder access to justice. In doing so, they uncover
patterns of non-take-up that remain largely invisible to traditional judicial
actors, thereby enriching conventional conceptions of fundamental rights.
Second, we examine the practical and strategic responses deployed by the
two [AAs, which combine roles in public information, access facilitation,
mediation, and preventive action in public policy. Beyond the French
case, this study seeks to contribute to broader reflections on systems of
fundamental rights protection in which traditional judicial mechanisms are
increasingly supported by a diversified institutional ecosystem.

Results and Discussion

1. A supportive role in judicial remedies: making the right to an
effective remedy tangible

The effectiveness of the right to a judicial remedy depends on several
cumulative parameters: easy access to a judge, compliance with standards
of independence and impartiality, procedural speed, equality of arms, and
the enforcement of judicial decisions. While these requirements are formally
guaranteed in democratic legal systems, their effectiveness remains uneven
in practice, particularly in situations involving structural or systemic

” The number of requests addressed to the Defender of rights have increased of around
10%.
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violations of fundamental rights. Independent Administrative Authorities
therefore, occupy a strategic position within the architecture of rights
protection, enabling them to act as a "catalyst of judicial guarantee" [25,
p- 38], by facilitating access to the courts (1.1) and reinforcing the impact
of judicial decisions once rendered (1.2).

1.1. Facilitating access to judicial authorities

By using various avenues of action, which allow them to lower the
practical and procedural barriers to access to courts, IAAs contribute to
the effectiveness of judicial remedies. In the case of the Defender of Rights,
its contribution lies first and foremost in the day-to-day handling of the
individual complaints referred to it, the number of which continues to grow.
In 2023, for example, the Defender of Rights received 137,894 complaints®,
requests for information, and guidance, marking a 10% increase compared
to 2022. This upward trend reflects both the growing challenges faced by
individuals in asserting their rights and the institution’s expanding role
in addressing emerging issues. Public service users accounted for 92,400
complaints, up 12%, largely due to difficulties in accessing services caused
by excessive digitisation, office closures, and administrative burdens.
Issues affecting foreigners remain a major concern, representing 28% of
all complaints. Discrimination remains pervasive, with contacts to the
anti-discrimination platform increasing by 25%, while whistleblower cases
surged by 128% following the 2022 legal reforms strengthening their
protection. Overall, these figures illustrate a continuous rise in the number
of individuals seeking assistance from the Defender of Rights, underscoring
both the institution’s central role in safeguarding fundamental rights and
the persistent obstacles faced by vulnerable populations.

The primary power the Defender of Rights mobilises for solving the cases
it receives is undoubtedly that of mediation®. In the field of immigration
law, mediation is particularly relied upon to address violations resulting
from deficiencies in public services (difficulties in accessing administrative
counters, excessive processing times, failure of the administration to
respond, etc.). In practice, this avenue enables the resolution of 10 to
20% of the cases [30]. In the event of failure of an amicable settlement,
assistance may be provided by helping victims to assemble their case
file, identify the competent jurisdiction, and select the procedural avenue
best suited to their situation. This form of assistance responds directly
to asymmetries of information, expertise, and resources that frequently
undermine effective access to justice.

8 For more information, see: https://www.defenseurdesdroits.fr /rapport-annuel-dactivite-
2023-la-banalisation-des-atteintes-aux-droits-et-libertes-inquiete-la-597.
° Art. 26, Organic Law No. 2011-333 of 29 March 2011.
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In some cases, the initiation of judicial proceedings on behalf of individuals
is also possible. Such action reflects the traditional definition of the
Ombudsman as "one who pleads on behalf of another" [31, p. 387]. In
addition, the Defender of Rights and the General Controller of Places of
Deprivation of Liberty are both empowered to refer matters to the authority
competent to initiate disciplinary proceedings for facts of which they
become aware!?, and they must inform the Public Prosecutor when those
facts appear to constitute a criminal offence!!. This prerogative allows [AAs
to act as institutional relays between individual grievances and judicial
accountability mechanisms.

Although they are not parties to proceedings, IAAs also contribute to
safeguarding the principle of equality of arms before the court by reducing
the evidentiary burden borne by claimants. They play an expert role before
courts by submitting observations either at the judge’s request, acting
as amicus curiae, or at their own initiative. In the case of the Defender of
Rights, Art. 33-2 of the Organic Law authorises civil, administrative and
criminal courts to invite it to submit written or oral observations and allows
the authority to request leave to intervene as of right. This prerogative has
been extended in practice to constitutional and supreme jurisdictions,
including the Constitutional Council in the context of ex-ante review [32],
as well as the Court of Cassation and the Council of State in support
of referrals of priority constitutional questions (QPCs) [33, p. 863]. The
intervention power is extensively exercised by the Defender of Rights in the
field of visas. Such practice is explained by the frequent identification of
violations of the limits and obligations that respect for fundamental rights
imposes on the administration in this area. The same reason explains the
Council of State’s request for IAAs interventions in litigation concerning
discriminatory identity checks [34].

In addition, and more innovatively, the Defender of Rights has developed
since 2014 a sustained practice of third-party intervention before
supranational jurisdictions, most notably the European Court of Human
Rights, based on Art. 36 §2 of the European Convention on Human Rights,
which allows any interested party, other than the applicant, to submit
written observations [35, p. 341; 36, p. 67]. It is a way to provide information
likely to assist the Court on questions of fact or law, and helps the judge to
be in an optimal position to decide on a novel issue or a proposed reversal
of precedent. The Defender of Rights has submitted twenty-six observations
in cases falling within its field of competence defined in Art. 4 of the Organic

10 Art. 29, Organic law No. 2011-333 of 29 March 2011; Art. 9, Law No. 2007-1545 of 30
October 2007.

L Art. 33-3, Organic law No. 2011-333 of 29 March 2011; Art. 9, Law No. 2007-1545 of 30
October.
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law, especially in cases concerning the issue of administrative detention
of children [37]; the reception and care of unaccompanied minors [38];
the conditions of the evacuation of a Roma family encampment [39]; the
readmission of an asylum-seeking family to Hungary [40]; the reception
conditions for asylum seekers [41]; the denial of family benefits to
children entering France outside the family reunification procedure [42];
the effectiveness of remedies for challenging detention conditions [43];
interventions concerning bioethics issues [44]; and the use of intelligence
techniques and their implications for lawyers and journalists [45].

Given the relatively small number of cases judged annually by the
Strasbourg Court against France (around 20-25), it can be observed that
the Defender of Rights’ interventions are proportionally significant. An
analysis of this list of observations shows that it intervenes before the
European Court of Human Rights as a third-party participant when issues
raised at the European level intersect with concerns that it regularly
addresses through the examination of individual complaints and the review
of legislative and regulatory texts. Thus, going beyond the immediate scope
of the case, its interventions aim to extend the action conducted at the
domestic level to remedy structural or systemic deficiencies affecting the
protection of rights and freedoms.

The legal status of such observations raises questions regarding their
compatibility with the adversarial principle, insofar as they transform [AAs
into "propositional forces directed toward judges" [46, p. 466]. Nonetheless,
rather than undermining judicial neutrality!?, these interventions may be
understood as contributing to the quality of judicial decision-making, by
providing empirically grounded analyses of administrative practices and
their concrete effects on rights. In this sense, these authorities participate
in a dialogical conception of adjudication, fulfilling their role in promoting
rights and objectively defending the public-interest cause of respect for
fundamental rights, without substituting themselves for the judge.

Even when they do not intervene directly in proceedings, IAAs increasingly
function as "resource institutions" whose analyses and findings are
mobilised by judges. The European Court of Human Rights frequently
refers to the opinions of the Defender of Rights or the General Controller
of Places of Deprivation of Liberty, in sections of its judgments devoted to
the "relevant domestic legal framework" [47]. This reliance reflects the IAAs’
capacity to document systemic practices and recurring dysfunctions that
may escape judicial scrutiny limited to the facts of a single case.

12The 2020 parliamentary information report on the Defender of Rights recommends
clarifying the use of this prerogative, stating that it "must be adapted to the conditions
of the proceedings and respectful of the balance between the parties", https://www.
assemblee-nationale.fr/dyn/15/rapports/cion_lois/115b3203_rapport-information#.
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This capacity for expertise before the courts is furthermore supported by
enhanced investigative powers. The Defender of Rights and the General
Controller of Places of Deprivation of Liberty can conduct thorough
investigations on a timetable independent of the courts, including by
hearing individuals or performing on-site inspections, and they enjoy
broad access to administrative documents, while also having the power to
issue formal notices to those concerned. If some documents or information
may be refused — those covered by national defence, security, or foreign
policy — the secrecy of investigation or criminal proceedings cannot be
invoked against the Defender of Rights, nor can medical confidentiality or
attorney-client privilege in lawyer-client relations if the concerned person
expressly requests disclosure, while medical secrecy is no longer opposable
to the General Controller of Places of Deprivation of Liberty if information
is shared with inspectors possessing medical qualifications.

The significance of these investigative powers is illustrated by the case
concerning the death of environmental activist Rémi Fraisse during a
demonstration. While the European Court of Human Rights ultimately
found no violation of Art. 2, it nonetheless emphasised: "the quality of the
investigations carried out by the Defender of Rights, which he conducted
ex officio and which gave rise to a particularly detailed decision" [48].
This acknowledgement confirms the authority’s capacity to contribute
substantively to the assessment of the effectiveness of domestic investigations.

Beyond their litigation-related interventions, the IAAs also carry out
significant information and awareness-raising activities targeting specific
groups. As an example, we can take the dissemination of the "General
Controller of Places of Deprivation of Liberty norm" [49, p. 88] within
detention-condition litigation by publishing its findings promptly so they
can be used by lawyers and judges. The institution also produces "prison
fact sheets" focusing on the material detention conditions of penitentiary
establishments, which are made available to judges and lawyers as a
reliable and impartial database of prisons [50, p. 8]. The General Controller
also intervenes at a structural level by contributing to the elaboration of
litigation strategies. In its 2024 thematic report on the Effectiveness of
Remedies Against Inhuman Detention Conditions'3, it provides a critical
assessment of the new specific remedy introduced by Art. 803-8 of the Code
of Criminal Procedure [51]'* following the judgment of the European Court

13The report is available in French: https://www.cglpl.fr/publications/leffectivite-des-
voies-de-recours-contre-les-conditions-indignes-de-detention.

4 This Article provides a specific remedy, distinguishing according to the legal status of
the detainee: applications by remand prisoners fall within the jurisdiction of the Judge
of Freedoms and Detention (juge des libertés et de la détention), whereas applications
by sentenced prisoners are examined by the Sentence Enforcement Judge (juge de
Uapplication des peines).
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of Human Rights in the J.M.B. v. France case (30 January 2020), in which
the Court found that French law lacked an effective remedy capable of
putting an end to detention conditions contrary to Art. 3 of the European
Convention on Human Rights.

The General Controller’s analysis is based in particular on a sample of 699
judicial decisions issued under this provision. It reveals a heterogeneous
interpretation of admissibility criteria. Approximately 11% of applications
were upheld, this rate revealing significant territorial disparities. Even
where applications are upheld, their consequences remain limited. Based
on these findings, the report encourages the development of complementary
litigation strategies, such as systematically lodging an emergency
application for the protection of fundamental freedoms (référé-liberté)'s
before the administrative courts in parallel with judicial proceedings under
Art. 803-8, or making greater use of actions for administrative decisions
annulment (recours pour exces de pouvoir) capable of leading to structural
injunctions. Such proposals reflect a shift from case-by-case litigation
toward procedural tools capable of addressing structural violations.

1.2. Highlighting failures in the enforcement of judicial decisions

For the European Court of Human Rights, the right to enforcement of
judicial decisions constitutes an integral component of the right to a fair
trial and to an effective remedy [52]. Yet the persistence of non-execution
or partial execution of judicial rulings, particularly in sensitive areas
such as migration, detention, or policing, remains a recurrent concern.
[AAs have therefore assumed a visible role in denouncing these failures
and reaffirming the binding nature of judicial decisions. Through their
pedagogical role of reminding and explaining the law, they can "confer on
a judicial decision the authority of the accepted thing" [53, p. 727], which
it sometimes lacks.

The Defender of Rights warns in its 2023 annual report that disregarding
the enforcement of judicial decisions allows public authorities to "free
themselves from the rule of law and undermine the authority of judicial
institutions". It concludes that such practices contribute, in the long-
term, to an erosion of "the stability of the judicial system and the public’s
confidence in justice"®.

15 The référé-liberté, provided for in Article L. 521-2 of the Code of Administrative Justice,
is an emergency procedure. It allows an applicant to request that the interim relief judge
urgently order measures to safeguard the exercise of a fundamental freedom in cases
where a public authority has committed a serious and manifestly unlawful infringement.
In the context of this procedure, the administrative judge must rule within 48 hours.

16 The report is available in English: https://www.defenseurdesdroits.fr/sites/default/
files/2024-06/ddd_rapport-annuel-activite-2023_EN_20240603.pdf.
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Beyond public denunciation, IAAs also intervene more concretely in the
supervision of enforcement, urging authorities to adopt the necessary
reforms to comply with judicial rulings. Through their "legal power to
know" and "power to publicise" [54, p. 52], they deploy what may be
called dissuasive and persuasive forces. This power of denunciation takes
diversified and increasing forms: opinions and reports, joint op-eds, alerts
and warnings, but more effectively, via urgent recommendations that the
General Controller of Places of Deprivation of Liberty may adopt — making
serious violations immediately visible via publication in the Official Journal
[55; 56] — and by the capacity of the Defender of Rights to issue a special
public report if its formal notices go unheeded.

More precisely, IAAs may intervene again after the judge to amplify decisions
that have become definitive, via mechanisms to monitor jurisprudence. The
Defender of Rights participates in the supervisory process conducted by
the Committee of Ministers of the Council of Europe. Although it did not
explicitly inherit from the Mediator of the Republic the power to issue
injunctions to a challenged entity to comply with a judicial decision, the
Defender of Rights has nonetheless endowed itself with such competence ex
officio, including through on-site inspections. During the monitoring of the
enforcement of the Moustahi v. France judgment concerning unaccompanied
minors, it intervened several times with the ECtHR’s execution service [S7].
In this judgement pronounced on June 25, 2020, the European Court of
Human Rights found several violations of the ECHR, which arose from the
administrative detention of two children, their expulsion from Mayotte to
the Comoros and the conditions of their removal, following their arbitrary
attachment to an adult who had no authority over them, as well as from
the lack of effective remedies. Notwithstanding this judgment, in decision
No. 2022-023 of 27 January 2022, the Defender of Rights observed that the
situation of minors in Mayotte, and the practices affecting them, remain
a matter of concern. In particular, this concerns the arbitrary attachment
of minors to third parties and the alteration of their dates of birth for
administrative detention and removal from the territory.

The Defender of Rights submitted its findings and analysis to the Committee
of Ministers of the Council of Europe, relying on individual complaints and
situations reported both by its delegate in Mayotte and by an association
operating at the Pamandzi detention centre. It further noted that remedies
remain ineffective, as several children have continued to be removed
from Mayotte in disregard of their fundamental rights. The Defender of
Rights also addressed recommendations to the Committee, inviting it
in particular, to postpone its examination of the case and to request
additional information and further measures from France in order to ensure
compliance with the judgment.
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Taking into consideration the observations submitted by the Defender of
Rights, on 9 March 2022 the Committee of Ministers invited the French
Government to provide updated information by November 2022 and decided
to resume its examination of the case in June 2023. The Committee
emphasized in particular the need to appoint legal representatives for
unaccompanied minors, to provide information on the contested practices
(administrative detention of children, expulsion from Mayotte to the
Comoros following their arbitrary attachment to an adult), and to adopt
concrete measures to ensure that all authorities in Mayotte (in particular
the Prefecture) comply with the requirements of the Court’s judgment:
before any removal, verifying the identity of the minors, the exact nature
of their ties with the adults to whom they are attached, and the effective
conditions of their care upon return.

The Defender of Rights reiterated its observations in 2023 and 2024 and
called on the Committee of Ministers not to close the examination of the
case. In its decision No. 2025-068 from 14 April 2025, it underlined that
since its previous observations in 2024, the persistence of a troubling
administrative practice can be noted, consisting in the arbitrary attachment
of minors to adults with whom they have no legal ties, for the purpose of
placing them in administrative detention and removing them from the
territory. This practice is identified in numerous decisions pronounced by
administrative judges in urgent judicial review (référés-libertés) in 2023
and 2024 and highlights the inadequacy of the verification mechanism put
in place by the Government. The Defender of Rights also regrets that the
prohibition on the detention of minors, enshrined in the Law of 26 January
2024, will only enter into force in Mayotte on January 1, 2027. Furthermore,
the Defender of Rights underscores the continuing failure of the authorities
to comply with the right to an effective remedy. It notes in particular the
enforcement of removal measures despite the administration’s awareness
that an application for urgent judicial review (référé-liberté) had been lodged,
prompting the judge to order the return of individuals who had been
prematurely removed. In light of the continuing systemic deficiencies, the
Defender of Rights called the Committee of Ministers, as in its previous
decisions, not to close the examination of the case.

Through these repeated requests not to close the supervision procedure
for the execution of the Court’s judgment, the Defender of Rights aims to
increase pressure on the French authorities to ensure the incorporation
into domestic law and practice of the necessary measures for guaranteeing
the effective rights and freedoms of individuals in the same situation as
the applicant, thereby ensuring that access to the judge leads to concrete
and enforceable outcomes. The same strategy has been adopted by the
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Defender of Rights in the framework of the supervision of the execution of
the judgment Khan v. France of 28 May 2019. In this case, the European
Court of Human Rights found a violation of Art. 3 ECHR due to the
failure of the French authorities to care for an unaccompanied migrant
minor living for several months in the Calais "Jungle". In its decision No.
2020-144 of 10 July 2020, concerning a third-party intervention on the
execution of the judgment Khan, it is underlined that the case illustrates
the difficulties faced by many minors in transit and the shortcomings of
the national reception and care system for unaccompanied minors, which
persist throughout the territory, both in the Hauts-de-France region and
elsewhere. This situation has been shared by numerous stakeholders
and is reflected in the work of the Defender of Rights, in particular in its
December 2018 report, Exiles and Fundamental Rights, Three Years after
the Calais Report. That report contains numerous recommendations which
remain relevant.

The Defender of Rights highlights not only serious difficulties regarding
the initial reception and the absence of access to accommodation or
assessment, although emergency care is legally guaranteed, but also
problems in access to judges and the enforcement of court decisions, leaving
minors homeless for weeks or months. As the quality-of-care arrangements
remain insufficient, and access to healthcare, socio-educational support,
and schooling is not consistently guaranteed, the Defender of Rights invited
the Department for the Execution of Judgments to identify the appropriate
general measures required to remedy systemic shortcomings and prevent
further violations of Art. 3 of the Convention. On 2 December 2021, the
Committee of Ministers of the Council of Europe requested the French
Government to indicate the concrete and specific measures envisaged to
ensure the effective protection of unaccompanied minors in transit.

In the absence of concrete action by the French Government, the Defender
of Rights reiterated its previous findings in decision No. 2022-178 of
8 December 2022 and called on the Committee not to close the examination
of the case. In response to this request, the Committee asked the
Government to adopt additional protective measures. On 6 March 2025, the
Committee of Ministers decided to close its examination of the case, having
considered that the measures required under Art. 46 of the ECHR had been
adopted despite the new decision No. 2024-139 of 3 October 2024 of the
Defender of Rights, highlighting the insufficient character of the measures
adopted by the Government. The conclusion of the Committee of Ministers
does not reflect the observations submitted by the Defender of Rights. This
can be one of the reasons why its activity in the supervision procedure for
the execution of the judgment Moustakali v. France is still so strong.
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In the case of the General Controller of Places of Deprivation of Liberty,
this supervision function has been reaffirmed in the area of detention-
conditions litigation, where remedies multiply without real effect. In its 2024
thematic report on the Effectiveness of Remedies against Inhuman Detention
Conditions, the authority conducted a detailed analysis of administrative
and judicial case-law relating to the procedure introduced by the April
8, 2021 Law to ensure more effectively the right to invoke before a judge
the breach of the right to dignity in detention, and arrives at a rather
negative assessment. It recommends procedural reforms to strengthen
follow-up mechanisms, such as the automatic imposition of penalties for
non-compliance or the organisation of follow-up hearings after injunctions
are issued.

Through these monitoring and amplifying functions, IAAs act as
auxiliaries to the judge, extending the practical reach of judicial decisions
and reinforcing their authority. However, as the following section will
demonstrate, their contribution to the effectiveness of the right to a remedy
extends beyond litigation support and enforcement mechanisms alone,
encompassing a broader reflection on the social conditions under which
the right to an effective remedy may be meaningfully exercised.

2. A systemic role: strengthening the foundations of effective remedy

The right to a remedy is only effective — despite being enshrined in law
and despite the existence of judicial avenues — if individuals can exercise
it. Possessing a legal entitlement alone does not guarantee that rights will
be mobilised or enforced. Through their work, human-rights ombudsmen
assess not only the formal existence of rights but also the real obstacles
to their exercise, moving beyond legal formalism to address the social
and systemic dimensions of justice (2.1). While identifying barriers that
prevent recourse, these authorities simultaneously deploy compensatory
and preventive actions to reinforce the effectiveness of the right to a remedy
(2.2).

2.1. Assessing the state of the right to an effective remedy

Former French Defender of Rights Jacques Toubon described the institution
as a "seismograph of fundamental rights" [58], capturing emerging problems
and litigation often invisible to judges or public authorities. [AAs use this
diagnostic role to challenge the classical, proceduralist reading of rights,
which equates protection with the mere possibility of judicial recourse.
In the traditional view, a right is considered protected if it can be invoked
before a judge to sanction its violation or enforce its respect. This conception
is a proactive one and assumes that individuals have both the will and the
means to assert their rights [S9, p. 368]. It is based on a defensive and
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voluntarist interpretation of rights, in which the right to bring a case to
court is inherent to the very notion of a subjective right [60, p. 85; 61,
p. 233]. Professor Walline said that such a situation is explained by the fact
that "the judging machine is inert by nature" [62, p. 160]. Consequently,
the individual must possess both the desire and the means to activate the
right to a remedy.

This conception is challenged in practice. Legal capacity does not guarantee
that a person can claim his or her rights. The sociology of legal processes
[63, p. 691] shows that perceiving an injustice, translating it into legal
terms, identifying the competent institution, and pursuing a judicial claim
are sequential steps that many individuals, particularly those in vulnerable
situations, cannot accomplish without support. To the lack of knowledge
about available remedies must be added the cost and complexity of legal
proceedings, the procedural delays, or the emotional and psychological
burden of litigation [64, p. 189], which discourage vulnerable people from
bringing a claim. All these elements illustrate that the guarantee of the
right to remedy is not sufficient. People must also be socially empowered
to exercise and claim this right.

The real-world obstacles to the use of remedies cannot be seen by the
judge. Their role is to find legal solutions in the claims brought before
them by individuals able to assert their legal standing. On the contrary,
given their status and mandate, the [AAs can move beyond the voluntarist
and universalist vision of access to justice, seeking instead to identify
real-world obstacles to the use of remedies. Their situational analyses are
conducted through the detection of non-recourse scenarios, by working
in context, through field visits, investigations, complaints received, and
multidisciplinary studies. This plural approach allows the human rights
ombudsmen to develop the capacity to analyse the social use and non-use
of the right to a remedy and identify their reasons, their conclusions and
recommendations being a key source of information, not only for identifying
the problems at stake and their underlying causes, but also for informing
reflection on the social, economic and political solutions required to address
them.

For example, in the Defender of Rights’ 2017 Survey on Access to Rights, it
is highlighted that 12% of public service users abandon their administrative
procedures, a proportion rising among socioeconomically disadvantaged
groups [65]. In addition, two studies supported by the Defender of Rights
and published in 2023 investigated why vulnerable populations fail to
assert their rights, revealing underutilization of the economic vulnerability
criterion in anti-discrimination law and barriers to social housing access
for low-income households [66].
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In turn, in the thematic report on the Effectiveness of remedies against
degrading prison conditions, the General Controller of Places of Deprivation
of Liberty conducted interviews with detainees, lawyers, judges, and NGOs
to assess how remedies are perceived and function in practice, rather than
in abstract law. In the conclusions, it can be seen that the vulnerable
situations that prevent people from exercising their right to a remedy,
which are the most often overlapping, are: deprivation of liberty, economic
or administrative precarity, social, territorial, or digital exclusion.

These empirical insights allow IAAs to uncover systemic barriers to
justice, demonstrating that legal entitlement alone is insufficient. The
right to a remedy thus requires not only formal recognition but also social
empowerment. By highlighting patterns of non-recourse and overlapping
vulnerabilities, IAAs intervene at both individual and structural levels.
Through this approach, they reconceptualise the right to an effective
remedy as a socially situated and institutionally mediated process, rather
than a mere procedural entitlement. Their systemic role lies precisely in
this shift: from adjudicating isolated violations to addressing the structural
production of rights deficits. This evolution amounts not to a displacement
of the judiciary, but to a quiet redistribution of normative authority
within the architecture of rights protection. Building on this diagnostic
capacity, IAAs are then able to take concrete steps to enhance access to
remedies, both by providing guidance and information to rights-holders
and by promoting systemic reforms, thus bridging the gap between the
identification of problems and practical action.

2.2. Acting preventively and providing compensation

If the right to an effective remedy is a prerequisite for the effectiveness of
other rights, its own operationalisation depends on several mechanisms,
such as legal aid and, even more fundamentally, on access to information
about existing rights and remedies. IAAs thus perform an educational and
informational role. The Defender of Rights offers, in that regard, assistance
by "informing any person who contacts it about the nature and scope
of their rights (access to knowledge of rights) and about the means to
assert them (access to the exercise of their rights)" [64, p. 193]. The same
pedagogical work is done by the General Controller of Places of Deprivation
of Liberty, notably through the publication of a Guide for detained persons,
available in prison libraries. Written in clear and accessible language, it
enables detainees to understand and become aware of their rights and
possible legal remedies. These efforts reflect a shift from a reactive, case-
based approach to a proactive, pedagogical strategy. In its report on the
Effectiveness of remedies against inhuman conditions of detention, the
General Controller further recommended strengthening detainees’ access
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to legal information by introducing an "annual hour-credit allowing them
to receive advice and legal support from a court-appointed lawyer outside
any pending procedure", as well as the creation of a "turnkey complaint kit"
to facilitate judicial remedies.

However, access to these non-judicial authorities may itself be difficult
for the rights-holders. Accordingly, through a "going toward" approach,
the IAAs seek to make themselves more accessible. Counterbalancing the
judge’s institutional distance, they emphasise proximity, for instance,
through the network of territorial delegates of the Defender of Rights, the
development of digital anti-discrimination platforms, and the establishment
of free telephone lines accessible to detainees. Their referral procedures
are direct, free of charge, and do not require legal representation, making
them more accessible than courts, to the point that they are sometimes
described as being "preferred to the courtrooms" [64, p. 194]. The Defender
of Rights may be seized directly, without the need to initiate parallel judicial
proceedings [67, p. 447], by electronic means, without intermediary, by any
person who considers himself wronged in the operation of a public service
or organisation, even for acts committed in the past. Likewise, although
the 2007 Law did not formally require the General Controller to respond
to complaints, the institution voluntarily created a dedicated complaints
division to ensure systemic processing of correspondence.

Another crucial distinction lies in temporality. Whereas judges intervene
after a violation has occurred, IAAs operate in a broader and more
anticipatory framework, seeking "to act at the source of obstacles to access
to the courts no longer for a single claimant but for the greatest number»
[64, p. 202]. As the Defender of Rights has explained, this implies shifting
from a "case-centred" approach to one oriented toward "public policy”,
acting not only from "below" through individual complaints but also "from
above" [68, p. 14] through structural engagement. The preventive oversight
exercised by the General Controller of Places of Deprivation of Liberty
exemplifies this logic: rather than responding solely to isolated malfunction,
it identifies structural deficiencies and promotes systemic improvements.
Similarly, in the field of anti-discrimination, the Defender of Rights has
advocated the development of class actions capable of exposing systemic
patterns of inequality and prompting courts to address discrimination
in its structural manifestations [69]. Yet it also emphasises the need to
go beyond litigation to engage institutions and social actors in a broader
transformation of practices and behaviours [70].

Beyond oversight, prevention, and strategic litigation, IAAs also exercise
a form of normative entrepreneurship by formulating concrete legislative
and regulatory proposals aimed at remedying the systemic deficiencies
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they identify in the course of their activities. Their recommendations do not
merely call for better compliance with existing law; they frequently suggest
amendments to statutory provisions or regulatory frameworks in order to
address structural obstacles to the effective enjoyment of rights. In this
sense, they operate as intermediaries between lived experiences of rights
violations and the legislative process.

In the field of immigration law, the Defender of Rights has repeatedly
intervened where unlawful or excessive administrative practices -
particularly within certain prefectures — significantly hindered access
to residence permits, including for individuals legally entitled to them.
Through targeted recommendations, it has contributed to the clarification
of legal requirements relating to proof of civil status, the production of
valid passports, or acceptable evidence of domicile. In some instances,
prefectural practices were amended following its interventions. In others, the
Ministry of the Interior endorsed the Defender’s analysis and disseminated
clarifications to ensure more uniform and rights-compliant implementation
nationwide [71]. These interventions demonstrate how soft-law instruments
may effectively reshape administrative practice.

More significantly, the Defender of Rights has, on several occasions,
advocated legislative reform. A notable example concerns the conditions
for granting residence cards to beneficiaries of the disability allowance
(Allocation aux adultes handicapés — AAH). The discriminatory effects of
applying standard resource requirements to disabled foreign nationals
were repeatedly denounced by the Defender of Rights. This mobilisation
ultimately contributed to the 2016 legislative amendment exempting
this category of beneficiaries from the resource condition for access to
a residence card [72]. Although certain limitations persist, this reform
illustrates the institution’s capacity to translate structural findings into
statutory change.

This role of promoting fundamental rights constitutes the most original
part of the ombudsmen’s oversight, the one least reducible to traditional
juridical review. IAAs are thus able to free themselves from constraints
weighing upon the judge — whether temporal, procedural, institutional, or
political. If the judge cannot do everything [73, p. 2105], IAAs can perhaps
do more. Unlike the judge’s retreat behind the argument of the separation
of powers, refusing to act as judge-administrator, IAAs do not hesitate to
assume the role of "political entrepreneur" [74]. The absence of res judicata
authority in their positions thus becomes "the strength of these weak
institutions" [73].

This proactive posture, however, is not without criticism [76]. Public
authorities and certain scholars have questioned whether such interventions
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risk blurring institutional boundaries. The 2020 parliamentary information
report on the Defender of Rights illustrates. Professor Bertrand Mathieu
argued that its "interventions before judges are sometimes too partisan and
used as an instrument to transform the law" [76]. A role he considers to
belong to the legislator rather than to judicial proceedings. Similarly, the
former President of the Administrative Court of Strasbourg described the
Defender of Rights’ observations in litigation as "para-judicial positions"
insufficiently connected to the constraints of adjudication [76].

Although such criticisms are not entirely unfounded and may fuel legitimate
debate aimed at improving institutional balance in the interest of litigants,
they do not undermine the essential contribution of these authorities.
On the contrary, their interventions play a crucial role in ensuring that
fundamental rights are effectively protected, that public authorities remain
accountable, and that the rule of law is substantively upheld. By combining
facilitation, prevention, structural analysis, and normative initiative, IAAs
contribute to a more comprehensive and socially grounded understanding
of effective remedies. Their value, therefore, extends beyond individual
cases and contributes to the broader functioning of a democratic society
governed by law.

Conclusion

In France, Independent Administrative Authorities (IAAs) have gradually
emerged as central actors in the protection of fundamental rights, reshaping
traditional models of legal oversight. While the right to an effective remedy
has long been conceptualised primarily through the judicial enforcement,
the French experience reveals a more pluralist architecture of the rule of
law. In this system, IAA complements, supports, and sometimes strengthens
the role of the courts. Far from constituting a circumvention or dilution of
judicial authority, their interventions reflect a redistribution of functions
within the legal ecosystem.

Through their para-contentious role, IAAs such as the Defender of Rights,
the General Controller of Places of Deprivation of Liberty act both as
facilitators and guarantors of judicial effectiveness. They assist individuals
in navigating complex legal pathways, provide technical expertise to judges,
and alert public opinion to shortcomings in the enforcement of judicial
decisions. These contributions enhance the procedural dimensions of
justice — accessibility, transparency, and fairness — thereby reinforcing the
legitimacy and authority of judicial outcomes.

Beyond litigation support, these institutions also perform a meta-
contentious function. They diagnose systemic flaws, propose legal and
procedural reforms, disseminate a culture of rights, and promote strategic
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litigation to address normative gaps. Their intervention goes beyond
identifying dysfunctions or encouraging compliance: IAAs formulate
concrete legislative and regulatory proposals aimed at correcting structural
shortcomings revealed through complaints and field investigations. In
this capacity, they serve as institutional relays between social realities
and the law-making process, contributing to the evolution of positive
law. Their actions thus support both individual remedies and structural
transformation of the justice system, making it more responsive to the
social realities it is intended to regulate.

Crucially, IAAs embody a non-adversarial logic of rights enforcement.
Operating through persuasion, expertise, and visibility rather than sanction,
they expand the spectrum of protection without undermining judicial
sovereignty. Their soft-law instruments — recommendations, opinions,
reports — do not carry binding force but often acquire significant normative
weight, especially when they are echoed in case-law or incorporated into
legislative reforms. In this way, IAAs contribute to a "reflexive rule of law"
[78, p. 215]'7, which is open to institutional innovation, sensitive to context,
and capable of adapting to the evolving demands of rights protection.

However, this model has inherent limits. First, despite their constitutional
or statutory mandate to protect fundamental rights, neither the Defender
of Rights nor the General Controller of Places of Deprivation of Liberty
has the power to refer legislation directly to the Constitutional Council. In
practice, these authorities frequently identify issues in the interpretation
or application of the law, normative gaps, and potential constitutional
concerns. The absence of a direct referral right contrasts with several
European systems where ombuds institutions possess standing before
constitutional courts. Granting such competence could enhance the
consistency of their mission and strengthen their institutional role.

Second, the effectiveness of [AAs depends structurally on the persuasive
force of soft law. Outside judicial proceedings — where their analyses may
gain binding effect through court decisions — their recommendations do
not impose legal obligations on political authorities. The implementation
of the reforms relies on the executive or the legislature to act. While this
limitation preserves democratic balance, it can also constrain timely and
comprehensive reform.

7The '"reflexive rule of law" refers to a legal system capable of self-assessment and
adaptation, taking into account the practical effects of norms and social obstacles that
may hinder the exercise of rights, in order to strengthen the real-world effectiveness of
legal protection. This concept is not yet fully standardized in mainstream legal doctrine.
It has been used, for example, by B. Archibald, who argued that hybrid and restorative
justice models reflect a reflexive approach to the rule of law in deliberative constitutional
democracies.
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Nevertheless, the French model offers a significant contribution to
international debates on access to justice and the diversified accountability
mechanisms. In contexts where democratic institutions face growing scrutiny
and rights violations persist despite formal guarantees, the role of IAAs is
particularly relevant. Their capacity to operate at the intersection of law,
society, and governance positions them as indispensable collaborators of
the judiciary, as well as independent watchdogs, advocates, and reformers.

Ultimately, the recognition of IAA challenges the traditional hierarchy of
legal actors. It encourages a more networked and pluralist vision of the rule
of law, in which multiple institutions, each endowed with specific tools and
legitimacy, work collectively to ensure that rights are not only proclaimed
but also effectively realised.
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Abstract

The institutional failure of the United Nations Security Council to fulfill its
mandate to maintain international peace and security has long been a focus of
attention and remains a central topic of discussion — both in intergovernmental
and doctrinal contexts — regarding the United Nations reform. Art. 27(3) of the
United Nations Charter enshrines not only the procedural right of veto but
also the procedural obligation for a party to a dispute to abstain from voting
on resolutions pursuant to Chapters VI and VIII (Art. 52 (3)); however, this
obligation is often disregarded. Such deliberate actions constitute a violation of
the fundamental legal principle of nemo judex in Re Sua, "no one may be a judge
in their own case" — which is why this study is relevant. The aim of the study is
to analyze the impact of the new procedure "Standing Mandate" procedure on the
obligation of a United Nations Security Council member to abstain from voting if
it is a party to a dispute, how it contributes to increasing the transparency and
accountability of this principal body to the United Nations General Assembly,
and whether this mechanism constitutes the initial phase of implementing
elements of accountability for abuse of rights within the organization. The article
examines and analyzes existing proposals for United Nations transformation,
reviews the outcomes of intergovernmental debates on United Nations Security
Council reform in recent years, and analyzes shifts in the core positions of
states in this context against the backdrop of numerous contemporary armed
conflicts that have engulfed the world, as well as the very reasons for such
incremental changes in views and approaches. To this end, the study employed
a dialectical method at the philosophical level; empirical methods, such as
comparative analysis, observation, and description; general logical methods,
such as analysis and synthesis; as well as a specialized legal method. Among
the findings of this study, the following should be highlighted: an examination
and analysis of current trends in shifting approaches to the transformation of the
United Nations and the rationale behind them, a theoretical and legal analysis
of the possibility of using the veto initiative to unlock the procedural obligation
enshrined in Art. 27(3) as a response to abuse of rights, as well as a theoretical
and legal analysis of the further development of the application of the "Standing
Mandate" procedure. The impact of United Nations General Assembly Resolution
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76/262 in the context of enhancing the role of this principal organ, as well as
its influence on the introduction of preventive mechanisms for accountability
for abuse of rights into United Nations practice, remains largely unexplored,
particularly in domestic doctrine. Further doctrinal research into the legal nature
of this mechanism, as well as its implementation through extra-statutory reform,
is imperative.

Keywords: Veto Initiative; Standing Mandate; obligation to abstain from voting;
accountability for abuse of power; UN reform; implied powers doctrine.

Nemo Judex in Re Sua
Ta npoueaypa «IlocTinHU MaHAAT»

BasnenTun Muxaisiopuu Cepawok*
HayioHanvHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
*e-mail: valentin_serdyuk@ukr.net

AHoTamnia

Inecmumyuiiina HecnpomoskHicme Padu Besneku OOH sukoHysamu ceill MAH-
oam 3 NIOMPUMAHHSL MIDKHAPOOHO020 MUPY | be3aneKku exe 0ag8HO € 8 yeHmpi yeazu
ma AUULAEMBbCSL OCHOB0H OUCKYCLU, SIK MIHKOEPAABHUX, MAK | OOKMPUHATLHUX
8 nuUMaHHi moxkaueozo pegopmysarHsi OOH. Cmamms 27 (3) Cmamymy OOH
3aKpinoe He MiIbKU npoyecyaibHe npaso 8emo, a Ui npoyecyatbHuil 0608’s-
30K ympumyeamucsi CMOpoHU Cnopy 810 20/10CYB8AHHSL 30 Pe30JI0Yli HA OCHOBIL
I'nas VI ma VIII (cm. 52 (3)), npome daHum 0bo8’sa3kom uacmo Hexmyrome. Taki
YMucHi 0ii cmaHo8asiMmb NOPYUEHHST PYHOAMEHMANbHO20 NPUHUUNY Npasa
nemo judex in re sua — «He MOIKHA bymu cyooero Y 81ACHIT cnpaesir, uio Ui 3Yymos-
JII0E aKkmyansHicme 0aH020 0ocnioskeHHsl. Memoto 00CniOIKeHHS € AHAI3 BNIUBY
Hoeol npoyedypu Iocmilinuii maroam» Ha oboe’ssok unera Paou Besnexu OOH
ympumamucst 810 2010CYB8AHHSL, SIKULO MAKUT € CIMOPOHOI0 CNOPY; M0o20 SIK 80HA
sniueae HA Ni08UULEHHSL PiBHSL 8I0KpUmMocmi ma nio38imHOCMI Yb020 207108H020
opeaHy nepeod ['eHepanvHoto Acambreeto OOH, ma uu e yeti MexaHiam nouam-
08010 (hA3010 BNPOBAOIEHHSL 8 NPAKMUUL OP2aHI3aAYll enemeHmie 8i0no8idaslb-
HOCMI 34 3/1082KUBAHHSL NPA8oM. Y cmammi 00CNI0IKYHMbCst MA AHANIBYIOMbCSL
icHytoui nponosuuii mpaHcgopmayii OOH, posznsdaromecsi pe3yibmamu MixK-
OepskasHux Odebamig uio0o pegpopmu Paou Besnexku OOH 3a ocmaHHI poKu,
NPOAHANIZ08GHO 3MIHU OCHOBHUX NO3UUIL 0epiKas Y Yybomy KoHmexkcmi Ha mii
6a2ambox cyuacHux 30poliHUX KOHGAIKMIB, KL OXONUAU c8lm, SK | COMI NPU-
UUHU MAKUX He PAOUKANTbHUX 3MIH no2/isidie ma nioxoois. [ns usozo, 8 npouect
0ocniOeHHsL 6Y10 3aCMOCO8AHO OlAeKMUUHUL Memo0 (PinocoghCcbKo20 pPieHSsL;
eMNipuUUHi mMemoou, maki sIK: NOPIBHANbHUL, CNOCMEPEIEeHHSL MA ONUCAHHSL,
3a2a1bHO-I02IUHL MEemOoOU: AHAJI3 I CUHMe3; d MAKOXK CNeylanbHO-IOPUOUUHUTL
memoo. Ceped ompumaHux pe3ysbmami8 OOCNIOIKEHHST Ci0 SUOKpeMUMU:
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00CNIOXKEHHSL MA AHA3 CYUACHUX MeHOeHUYlll 00 3MIHU Nnidxodie mpaHcgop-
mayii OOH ma ix obtpyHmyeaHHs, meopemurKo-npasosuil aHali3 MOIHAUBO-
cmi 3aCmOCYB8GHHSL (HIYlamMueu eemo O/t po3010KYB8AHHSL NPOUECydslbHO20
0608’s13Ky 3aKpinaieHozo 8 cmammi 27(3) ik 8i0n08idi HA 3/108XKUBAHHS. NPASOM
ma meopemuKo-npago8ull aHaliz No0aIbUL020 PO38UMKY 3ACMOCYB8AHHSL NPO-
ueoypu «Jlocmitinuii maHoam». Bnaue Pesonwouyii I'enepanvHoi Acambrei OOH
76/262 y xoHmerxcmi ni08UUWLEHHSL POJL Ub020 20/108H020 OP20HY, A MAKOXK HA
nouamox 3anpo8aodiKeHHsl 8 NPAKMUUL Op2aHi3auii 3aN0OIIIKHUX MEXAHIZMI8 810-
nogidasbHOCMi 3a 3/1082KUBAHHSL NPABOM HAPA3L € MANIO O0CNIOIKEHUM, 30Kpema
Y 8IMUU3HAHIU HayKrosil nimepamypl. [Tooanbvuie dokmpuHatbHe 00CAIONEHHS
npaeogoi npupoou 0aH020 MeXaHiBMY, SIK i cnocid 020 3anpo8aOIEeHHS, UL
XOM NO3aCMamymHoz20 pepopMy8aHHsL — BUOAIOMBbCSL HAM SIK 8KPAll HEOOXIOHL.

Knrouoei cnoea: iniyiamuea eemo; IlocmiliHuii maHoam; 0608’s130Kk ympuma-
mucst 810 20/10CY8AHHSL, 8I0N0BIOANILHICMb 3A 3/108IKUBAHHSL NPABOM; Pehopma
OOH; dokmpuHa 0OMUCSHO8AHUX NOBHOBAIKEHD.

Introduction

This paper examines the issue of the application of Art. 27(3) of the UN
Charter, which, in addition to a procedural right, establishes a procedural
obligation for a party to a dispute to abstain from voting on resolutions
under Chapters VI and VIII of the UN Charter (hereinafter referred to as the
Charter). The article examines the prospects for unblocking this provision
through a new mechanism adopted by UN General Assembly Resolution
76/262 "Standing Mandate" in 2022. The application of this procedural
obligation by members of the UN Security Council (hereinafter the UNSC)
has lacked consistent and systematic practice since 1946, leading to
violations of the fundamental legal principle of nemo judex in re sua — "no
one may be a judge in their own case". The article provides examples of
existing proposals to reform the UNSC and the veto right, which, by their
very nature, cannot be implemented without formal reform. In turn, the
"Standing Mandate" procedure is an example of non-statutory changes
based on the application of a progressive interpretation of the founding
document through the doctrine of implied powers, which does not require
formal amendments to the Charter and effectively leaves the untapped
potential of this mechanism, which we have yet to see, explore, and analyze,
unrealized.

The article provides examples of recent intergovernmental debates within
the UNSC, along with some official positions of the organization’s member
states, which in recent years have demonstrated a cautious shift from
the concept of the need for a global, formal transformation of the UN
toward more targeted, non-statutory reforms. The lack of any progress on
the issue of reforming the UN’s principal organs is linked not only to the
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extreme complexity of practically implementing the procedure for making
formal changes enshrined in the Charter, which also serves a protective
function, but also to the absence of a unified position among member states
proposing reform packages, as they reflect diverging visions of equitable
changes from various groups of states. The article provides examples and
analyzes relatively new proposals by member states regarding the possibility
of using the veto initiative to unblock the procedural obligation of UNSC
member states, as enshrined in Art. 27(3). In addition, the article explores
the theoretical potential of gradually granting the UN General Assembly
(hereinafter the UNGA) greater oversight functions over the activities of
the UNSC, in particular the ability to override the veto or, in exceptional
cases, to assess an exercised veto as ultra vires — as a manifestation of
responsibility and accountability within an international organization for
the abuse of entrusted procedural rights.

It should be noted, however, that the issue of UN reform has attracted
extraordinary and exceptional interest from both Ukrainian and
international scholars. In particular, among recent studies on the reform
of the UN, the UN Security Council, and the veto right, the following
works can be mentioned: O. Kovtun, K. Gavlakova [1], O. Opanasenko
[2], A.B. Mishchenko, R.V. Atashkade, and V.V. Teremko [3]. Among
foreign scholars: J. Trent, L. Schnurr [4], M. Alene, M. Ali, K. Tadesse [5],
J. Stagstrup, W. Cheng [6], G. Melling, A. Dennett [7], E. Parvanova [8]. At
the same time, research into the legal nature of the "Standing Mandate"
mechanism, as well as its impact on the process of transforming the UN in
the context of maintaining international peace and security, and enhancing
the UNSC'’s transparency, accountability, and responsibility to the UNGA,
is relatively new in Ukrainian international law doctrine. In this regard,
the following recent works in Ukrainian academic literature are worth
highlighting: Kresin O.V. [9], Serdiuk V.M. [10]. Among foreign scholars, the
issue of the "Standing Mandate" mechanism has been studied, in particular,
by L. van den Herik, T. Maluwa [11], A. Peters [12], and R. Barber [13].

At the same time, research into the legal nature of the "Standing Mandate"
mechanism, as well as its impact on the process of transforming the UN in
the context of maintaining international peace and security, and enhancing
the UNSC'’s transparency, accountability, and responsibility to the UNGA,
is relatively new in Ukrainian international law doctrine. In this regard,
the following recent works in Ukrainian academic literature are worth
highlighting:

For example, A.B. Mishchenko, R.V. Atashkade, and V.V. Teremko
conducted a comprehensive theoretical analysis of existing scenarios for
UN reform in their study [3]. O. Kovtun, and K. Gavlakov, analyzed the G4
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reform proposal and concluded that it is one of the most balanced, though
they also highlighted some inconsistencies with Ukraine’s position on the
veto right [1, pp. 82-83]. E. Parvanova conducted an intergovernmental
analysis of the possibility of granting the G-4 the status of permanent
members of the UNSC and pointed to the advisability of introducing
a qualified majority vote instead of the veto right for more effective
intervention in situations of armed conflict [8, p. 76]. In his scholarly work
on UNSC reform, O. Opanasenko paid particular attention to approaches
for substantially increasing the transparency of the UNSC’s work [2, pp.
103-104]. Regarding the transparency of the UNSC, L. Van den Herik and
T. Maluva noted that it was primarily due to UNGA Resolution 76/262 that
the spectrum of voices involved in the discussion beyond the UNSC was
successfully broadened [11, p. 268].

Materials and Methods

The research materials included the UN Charter, which serves as a
universal international treaty and the organization’s founding document;
UN General Assembly Resolution 76/262, “Standing Mandate,” adopted
on April 26, 2022; the official positions of member states expressed during
intergovernmental debates, particularly regarding the future of the UN, the
reform of the UN Security Council, and the veto right; political statements
by states; proposals for UN reform put forward by groups of member states;
and the results of doctrinal studies by domestic and foreign scholars.

The methodology of this study is based on a comprehensive approach
to analyzing the statutory provisions of Art. 27(3), particularly in the
context of the formally established procedural obligation for a party to a
dispute to abstain from voting on resolutions under Chapters VI and VIII
of the Charter, as well as an analysis of the general historical practice of
compliance with this provision. Additionally, the article analyzes the legal
nature of the adoption of the “Standing Mandate” mechanism, its functional
features, and their impact on enhancing the legal personality of the UN
General Assembly vis-a-vis the UN Security Council. The article presents
and analyzes examples of positive assessments of the veto initiative by
member states based on the results of its application over four years. The
article explores the mechanisms’ as-yet-unexplored potential, taking into
account the doctrine of implied powers upon which it was adopted. The
analysis was conducted using the dialectical method at the philosophical
level, which allows one to trace the struggle of opposites in the process
of development. In particular, it compares the formal codification of
the procedural obligation under Art. 27(3) with the actual history of its
application, as well as the legal nature of the veto initiative as formally
codified and the existing practice of its implementation.
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The study also employs empirical methods, such as comparative analysis,
observation, and description. The comparative method is used to identify
and examine the similarities and differences between the “Standing
Mandate” mechanism and the restrictive obligation enshrined in Art. 27(3),
to understand whether they can complement one another. Specifically, as
a manifestation of the UN General Assembly’s oversight and appeal powers
vis-a-vis the UN Security Council in the context of maintaining international
peace and security. Observation is a method used in the study to track the
latest official positions of member states regarding their proposals or those
they have already supported on the issue of UN Security Council reform
and the veto right, whether they have been modified in any way, whether
new reforms are being proposed, and whether the general understanding of
member states regarding the imperative need for formal reform is changing.
The descriptive method was used to document the results obtained through
the observation method.

Among the general logical methods used were: analysis — an examination
of the legal nature of Resolution 76/262 and its adoption, its overall
assessment by member states and an evaluation of its implementation,
as well as the contradictions between its current formal provisions and
practical application, with the potential to exert a real influence on the
decision-making process within the UN Security Council as a supervisory
or appellate body; synthesis — based on the analysis, developing a scientific
and legal assessment within the existing system of operation of the
principal UN bodies to utilize the influence of the veto initiative to restore
the fundamental legal principle of nemo judex in re sua and to limit the
right of veto through non-statutory reform based on the doctrine of implied
powers. Likewise, to develop an assessment of the possibility of a further
evolutionary interpretation of the “Standing Mandate” procedure in its
future application.

In addition, a specialized legal method was employed to examine the
provisions of international legal instruments regarding innovations in the
activities of the United Nations.

Results and Discussion
A shift in focus regarding the transformation of the UN

Problems with the UN’s institutional capacity to maintain international
peace and security began to emerge as early as the first years of this
universal international organization’s inception. First and foremost, this
can be attributed to the dissatisfaction of small states with the existence
of the veto power, which creates privileged conditions and rights for certain
member states, thereby partially contradicting the fundamental legal
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principle par in parem non habet imperium (“an equal has no authority
over an equal”). In addition, the decades of UN operations, and especially
the UNSC, have clearly demonstrated a systemic institutional failure to
fulfill its tasks as enshrined in the preamble and Chapters [ and V of the
Charter, as well as the practice of abuse of the procedural right of veto by
the permanent members of the UNSC.

The ongoing process of developing proposals for the reform of the United
Nations, and particularly the UNSC - including proposals to limit its
powers, enhance the role of the UNGA, restrict the veto power, and expand
the membership of the UNSC - has led to the formation of various coalitions
among Member States that support one reform plan or another. Among the
most well-known are: the G4 Group, Uniting for Consensus or the Coffee
Club, the Ezulwini Consensus, the S-5, the E10, the L69 Group, and the
Franco-Mexican Initiative. However, despite numerous viable proposals
regarding the expansion of the UNSC’s membership to include permanent,
non-permanent, and semi-permanen' members, the restriction of the veto
or even its abolition, and changes to the voting system, and adapting to new
realities where a country’s economic success and population size matter —
which better reflects today’s realities rather than the outdated framework
established in 1945 — states are unable to reach a common consensus that
would satisfy their equitable vision. The most acute contradictions stem
from the fact that many states are convinced that they, specifically, should
be included in the renewed UNCS, as well as the existence of approaches
to limiting the veto right that differ radically from one another?.

Intergovernmental debates within the UNCS and the UNGA on the reform
of the UNCS persist to this day. However, since 2022, when the Russian
Federation launched an aggressive war against Ukraine, these debates have
gained significant momentum. Unfortunately, the armed aggression against
the State of Palestine, U.S. military operations in the Latin American region,
and joint military actions by the State of Israel and the United States against
Iran further underscore the UN’s paralysis in maintaining international
peace and security and strengthen the arguments of states in favor of

1 A third category of seats on the UNSC, proposed as a general concept to help reach
consensus in disputes over which countries are more deserving of a permanent seat on
the UNSC. In fact, semi-permanent members are more privileged than non-permanent
members of the UNSC, but not as privileged as permanent members [14, pp. 206-210].

2 The G4 group is prepared to give up its veto power in exchange for becoming a permanent
member of the UNSC.

The Coffee Club proposes granting veto power on a regional basis (for example, Europe
would have a single permanent representative on the UNSC who would represent the
region’s interests) [4, p. 69], [15, p. 7].

The position of African states, based on the principle of equality, calls for either the
complete abolition of the veto or granting it in full to all new permanent members [5,
pp. 70-72], [16].
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reforming the UNCS and enhancing the role of the UNGA in matters of peace
and security. Thus, beginning in 2022, UNGA Resolution 76/262 "Standing
Mandate" [17] received particular attention; it has been viewed positively by
nearly all member states participating in the annual discussions, including
the permanent members of the UNCS. States welcomed this new procedure
and its successful implementation, as the permanent members of the
UNCS have already accounted for before the UNGA on their use of the veto
in accordance with the procedure of Resolution 76/262 on 17 occasions,
which improves transparency, openness, and accountability of the UNCS
and enhances the role of the UNGA in these matters [18-22].

It is also worth noting that, over the years, when it came to reforming
the UNSC, states have consistently promoted only the reform plans of
their coalitions, which were formed as far back as the last century or at
the beginning of the 21st century, without offering any substantially new
proposals. However, since 2023, states® began to actively focus on Art. 27(3)
of the Charter, which, in addition to the procedural right of veto, establishes
a procedural obligation for a party to a dispute to abstain from voting on
decisions based on Chapters VI* and VIII [23], [19-21]. For this provision
to apply, it must be established that:

1) the resolution put to a vote is not procedural,

2) the resolution falls under Chapter VI or Art. 52(3);

3) there is a dispute;

4) a member of the UN Security Council is a party to the dispute [24,

p- 2].

This provision has generally been overlooked®. Moreover, since 1946, it
has not been the subject of established, consistent practice and has been
virtually unused® [24, p. 2], while all global reform plans have envisaged

w

Austria, Italy, Liechtenstein [19].

In fact, this is very important, as there are well-founded arguments that UN peacekeeping
operations should be regarded precisely as actions and measures based on Chapter VI
of the Charter, rather than enforcement measures based on Chapter VII, which could,
on a global scale, increase the scope and effectiveness of peacekeeping activities and
contribute to the maintenance of international peace and security.

5 The provision of the Charter set forth in Art. 27(3) is quite difficult to apply in practice,
since such components of the prescribed formula as establishing the existence of a threat
to peace and whether a permanent member is a party to the dispute fall within the
jurisdiction of the UNSC itself, which effectively makes it impossible to establish the
relevant fact and adopt the corresponding decision [23].

In 1946, France and the United Kingdom raised objections regarding the existence of
a dispute between Lebanon and Syria, on the one hand, and France and the United
Kingdom, on the other; however, they abstained from voting on the question of whether
a dispute existed. The United Kingdom abstained from voting: on draft resolutions
concerning the Corfu Channelin 1947 (S/PV.122 and S/PV.127), 11 times on the Egyptian
question; in 1947, on draft resolutions and amendments thereto (S/PV.198, S/PV.200,

IS

o
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a more comprehensive approach to transforming the procedural law
governing the veto and its application’. In addition, not every situation
involving a breach of international peace and security can be recognized as
a legal dispute, as it constitutes a far more serious violation of international
law; therefore, this statutory provision remained largely overlooked for a
long time.

However, since 2023, some states have called on the Permanent Five
to develop best practices for interpreting and applying this provision.
In addition, in 2025, Slovenia proposed referring the matter to the
International Court of Justice (hereinafter ICJ) for an authoritative
interpretation of Article 27(3) and the methods of its implementation in
cases of large-scale crimes and the penalties for ignoring it, as well as
which vetoes should be considered ultra vires on this basis [6]. In our
opinion, such a request for an advisory opinion to the ICJ regarding the
use of the procedural right of veto in cases of mass atrocities, genocide,
or to justify one’s own aggression — which constitutes a violation of the
fundamental principles of the UN — in cases where a permanent member
is a directly interested party in the “situation” rather than necessarily in
the “dispute,” etc. — is entirely justified. Such an opinion could form the
legal basis for future state practice in applying the internal procedures of
the UN and the international organization as a subject of international law,
which would establish the sources of its powers in accordance with the
provisions of the Vienna Convention on the Law of Treaties between States
and International Organizations or between International Organizations®.
However, there is also a risk that the court will take a more conservative
approach in resolving this issue and interpret the supremacy of veto as
taking precedence over everything else, including the peremptory norms of
general international law jus cogens.

It is equally important to mention the outcomes of the agreements reached
by member states following the 2024 Summit of the Future and enshrined
in the Pact for the Future, Global Digital Compact and Declaration on
Future Generations. Thus, Action 41 (a) emphasizes the obligation to
comply with all provisions of the Charter in the UNSC’s decision-making
process, including the provisions of Article 27(3). Paragraph (c) reinforces

and S/PV.201). Egypt abstained from voting once on the question of Palestine in 1950,
explicitly invoking Art. 27 (3) (S/PV.524). Argentina invoked Art. 27 (3) and abstained
during the adoption of Resolution 138 (1960) on the Eichmann issue (S/PV.868). India
and Pakistan abstained from voting on relevant resolutions and decisions considered
during their membership in the UNSC in 1950-1953 [24, p. 2].

” For example, a statutory restriction on the use of the veto in cases of mass atrocities and
human rights violations, or a statutory restriction on the use of the veto solely to votes on
resolutions based on Chapter VII of the Charter [25, p. 87], [14, pp. 212-213].

8 Article 2, paragraph 1(j) [26]
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the call for further democratization of the UNSC’s working methods
and improved interaction with the UNGA, including a review of voting
mechanisms, in particular through the full implementation and application
of UNGA Resolution 377 A (V) "Uniting for Peace" and the veto initiative.
Paragraph (d), in turn, enshrines the right of UNGA members to participate
in the work of the UNSC and its subsidiary bodies, to strengthen the
Council’s accountability to UN members and increase the transparency of
its work [27, pp. 27-28].

A theoretical and legal analysis of the potential impact of a Veto
Initiative on a party’s duty to abstain from voting

In this context, the proposal to link the procedure for a permanent
member — who is a party to the dispute — to refrain from exercising its veto
with the new "Standing Mandate" mechanism deserves special attention.
In our view, such a combination represents a promising new approach
to internal administrative procedures within the UN based on informal
reform, which could positively impact the institutional capacity to act in
the process of maintaining international peace and security. In general, the
procedural unblocking of Art. 27(3) of the Charter regarding the abstention
of an interested party embodies the general legal principle of nemo judex in
re sua and would constitute a significant victory on the path to the gradual
transformation of the UNSC’s powers through the application of either an
authoritative interpretation or the doctrine of implied powers, particularly
when combined with the "Standing Mandate" procedure. Furthermore, as
we have already noted in our previous studies of the veto initiative, this
mechanism is a step toward establishing accountability for the abuse of the
veto by creating, within the UNGA, a mechanism for public discussion of
each instance of veto use and its subsequent critique by all , which could
serve as a deterrent for permanent members in exercising this procedural
right and lead to the full potential of this resolution being realized in the
matter of accountability [10, pp. 254-255].

In our opinion, the new "Standing Mandate" mechanism does not explicitly
provide for the possibility of assessing and making such decisions regarding
the restriction of a disputing party’s voting rights, nor is this consistent with
the provisions of the Charter. However, the new procedure can serve as an
effective tool and foundation for developing a gradual practice of restricting
the voting rights of an interested party or holding a permanent member
accountable who abuses procedural rights and violates the principles and
objectives of the organization. In our view, the authors of the resolution
intended for such actions to be evaluated during its drafting for subsequent
procedural steps, just as the procedural obligation of the interested party

9 Spain, Norway, Mexico, Belgium [20, p. 28].
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to abstain from voting is enshrined in the Charter. Thus, with the adoption
of UNGA Resolution 76/262, the level of transparency and accountability
regarding the use of the veto has increased, allowing Member States to
form their own positions and assess the actions of a permanent member
of the UNSC.

It is equally important to note that calls for permanent members to be
required to provide an official explanation for the use of the veto have
been made since the end of the last century by representatives of various
countries'?, and today this has become a reality with the introduction
of greater transparency and accountability of the UNSC to the UNGA
[28, pp. 788, 800, 809, 1154; 29, p. 64|. Back in the day, "The Elders"!!
emphasized in this regard that any explanation for the use of a veto by
a permanent member of the UNSC must relate to the maintenance of
international peace and security, rather than purely national interests of
states [30, p. 96; 7, p. 296].

Possible ways to implement the "Standing Mandate" procedure as
part of accountability for abuse of power and strengthening the role
of the UNGA

The further procedural involvement of the UNGA in assessing voting
within the UNSC and potential violations or abuses could well be applied
in conjunction with an updated procedure or an updated interpretation of
the "Standing Mandate" procedure, along with the procedural obligation
enshrined in Art. 27(3), which could unlock this provision for decision-
making under Chapter VI of the Charter. Thus, we believe that the use of
the veto initiative in this context is possible in the following cases:

1. Forming a public assessment by UNGA member states through the
adoption of a non-binding resolution on the nature of the situation and a
conclusion as to whether a permanent member is a party to the dispute.
It should be noted that even a UNGA recommendation, supported by an
absolute majority of member states, is capable of exerting significant
political pressure and serves as an expression of the will of the international
community. For example, V.A. Vasylenko noted that the practical
significance of recommendations lies in their "permissive effect", which is
intended to highlight appropriate changes to existing norms and eliminate
legal gaps, thereby outlining the contours of legally permissible models of
behavior [31, p. 179].

10 Slovakia, Germany, Small Five Group (Costa Rica, Jordan, Liechtenstein, Singapore,
Switzerland).

11Tt consists of a diverse and independent group of global leaders working to promote peace
and human rights, and was led by former UN Secretary-General Kofi Annan [7, p. 296].
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2. Further informal refinement of the "Standing Mandate" procedure and the
obligation to abstain from voting based on the doctrine of implied powers,
as a derivation of the existing obligation, with the UNGA likely having the
authority to make such a decision. From a scientific point of view and based
on proposals from member states!?, there is a view that such supervisory
powers should be transferred to the UNGA, along with the authority to
override such a veto by a two-thirds of its majority.

For example, the representative of India argued that in national
jurisdictions, a veto by the executive branch can be overridden by the
legislative branch, and within the UN, the UNGA could play that role.
Colombia advocated for the creation of an appellate body within the
UNGA based on a special majority vote, which is similar to Ukraine’s
position, which proposed granting a special composition of the UNSC or the
UNGA the right to override a veto if it is exercised by only one permanent
member. The Non-Aligned Movement considered it necessary to enshrine
the procedural possibility of overriding a veto, specifically a two-thirds vote
of the UNGA based on the "Uniting for Peace" procedure and a progressive
interpretation of Articles 11 and 24(1), which is identical to the Philippines’
proposal [28, pp. 402, 405-406, 787, 798, 1145-1140].

Conclusions

Concluding, it is worth noting a relatively new understanding among
member states regarding the processes of UNSC transformation. Indeed,
there appears to be a slight shift away from maximalist demands for
sweeping changes — which largely require formal reform supported by all
permanent members of the UNSC — toward a gradual, targeted procedural
limitation of the permanent members’ powers, a gradual resolution of
transparency and accountability issues, and the interpretation or informal
extension of existing rights and obligations through the doctrine of implied
powers. At the same time, large-scale plans remain and are supported by
member states; however, as noted by B. Fassbender, the lack of consensus
among coalitions of states on key issues — such as limiting the veto or
determining who truly deserves to become a new permanent or semi-
permanent member of the UNSC - and the complexity of the formal reform
procedure push these plans into the background [14, pp. 206-210].

The renewed discussion regarding the need to interpret Art. 27(3) of the
Charter and the development of a practice among permanent members for
its application — in particular, the idea of implementing this through a new
"Standing Mandate" procedure — is a positive step toward enhancing the
UN’s ability to respond to threats to peace and security during the early
stages of conflict, based on an approach of informal reform. Many states

12 Colombia, Ukraine, India, the Non-Aligned Movement, the Philippines.
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express the understanding that the full potential of the veto initiative
has not yet been realized, and we may yet see a gradual evolution of this
very mechanism in conjunction with UNGA Resolution 377 "Uniting for
Peace" [32] and their impact on enhancing the UNGA'’s role regarding the
accountability of permanent members for the abuse of the procedural
right of veto and the ability to influence such abuse. Furthermore, such
use of the doctrine of implied powers in attempts to interpret the existing
powers of the principal organs of the UN creates favorable conditions for
non-statutory reforms of the existing instruments of the UNGA and the
UNSC. And just as proposals were once made regarding a permanent
member’s obligation to report on every veto exercised, justifying its actions
in accordance with the duty to maintain international peace and security
or proposing alternative solutions to the issue — today this has become a
reality in which, among other things, every state can express its position
and condemnation, as well as adopt a general resolution within the UNGA
on an issue that was vetoed within the UNSC and left without due attention.
Similarly, based on these non-statutory changes, we can surmise that the
direction of such reforms is moving toward interpreting the powers of the
UNGA as an appellate body in exceptional cases — a development that may
well eventually be put into practice.
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