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Abstract

In the context of economic instability and the expansion of digitalisation in the
financial sector, there has been a significant increase in the number of court
disputes related to the recovery of credit debt. The defendant (borrower in
substantive legal relations) is typically the weaker party, which necessitates
the development of effective protection mechanisms. In this regard, the purpose
of the article is to analyse procedural and substantive legal instruments for
protecting the rights of the defendant in credit disputes, taking into account
recent judicial practice. To examine legislative acts and legal positions of the
Supreme Court, the study employs formal-legal, case law analysis, comparative
legal, and system-structural methods. The effectiveness of both passive and
active defence strategies is analysed, including challenging the conclusion
of electronic contracts, disputing the assignment of claims under factoring
agreements (especially about "future claims"), applying statutes of limitations,
and using the specific legal regime of martial law. The article emphasises the
need for further research into issues of collective protection of debtors’ rights
and the improvement of mechanisms to combat fraud in the online lending field.

Keywords: credit legal relations; protection of borrowers’ rights; electronic
contract; civil proceedings; commercial proceedings; judicial review.
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AnoTamnisa
B ymoeax eKoHOMIUHOT HecmabinbHocmi ma po3sUWUPEHHSL ceKmopy uugposiza-
uii piHaAHCO8020 c8IMY cnocmepieaemsbest 3HAUHE 3POCMAHHS KLAbKoCmi CYyoo8ux
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Dcux A. B. Cmpameeii npasogoeo 3axucmy gidnogioaya y cnopax...

cnopie w000 cmsizHeHHs: KpedumHoi 3abopeosaHocmi. Bionogidau (no3uudib-
HUK Y MamepianbHUX npagosioHOCUHAX) sucmynae, 3a3guuail, o6inbul cnabroro
CMOPOHOI0, W0 nompedye POpMYBAHHSI ePeKmuBHUX MEeXAHIZMI8 3axucmy.
Y 38’sa3Ky 3 yum memoro cmammi € AHAN3 NPOUECYANbHUX | MAMEPIabHO-NPA-
808UX THCMPYMEeHMI8 3axucmy npaes 8ionogioaud Yy KpeoumHux cCnopax 3 ypaxy-
B8AHHSAM HOBIMHBLOI cyoosoi npaxmuku. /[1ns. 00CNAIOIKEHHS 3aKOHO0A8UUX AKMIi8
ma npasosux no3uuiti Bepxoserozo Cydysy pobomi 3acmoco8aHo popMaibHO-10-
puduuHulL. memoo, memol aHaily cyoosoi NPAKMUKU, NOPIBHSANILHO-NPABO-
suill ma cucmemHo-cmpykmypHuil memoou. IIpoaHanizoeaHo egpexmusHicmeb
cmpameziii nacu8H020 Ma AKMUBHO20 3aXUCMY, 30KpeMad, OCKapIKeHHsl haxmy
YKNAOEHHSL eNeKmpoOHHUX 002080pi8, CNPOCMYBAHHSL nepexody npasa 8umoau
3a 0ozosopamu paxmopuHay (0cobAU80 UL000 MATIOYMHIX 8UMO2»), 3ACMOCY-
8AHMHSL CMPOKI8 NO308HOI OABHOCMI MA BUKOPUCMAHHSL 0cobu8ocmetl npaso8ozo
pesxumy eoeHHozo cmaHy. HazonoweHo Ha HeobxiOoHoCcmi nodanbuiozo O0O0CL-
OoKeHHSL npobiem KOAeKmueHoz0 3axucmy npaes boOpIKHUKIE mMa 800CKOHANIEHHS
MexaHizmie npomudii waxpaticmsy Yy cgpepi OHAAUH-KpeoumyeaHHsi.

Knrwouoei cnoea: kpeOumti npasog8iOHOCUHU; 3aXUCM Nnpae Nno3UUAIbHUKA,
eneKmpoHHULL 00208ip; UUBLIbHE CYOOUUHCMEBO; 20Cno0apcbke CYOOUUHCMEO;
cyoosuil pozansio.

Introduction

The state of affairs regarding civil substantive legal relationships in Ukraine
is characterized by a significant prevalence of loan legal relationships.
The latter, unfortunately, are often transformed into protracted litigation
due to the systematic violation of the balance of interests of the parties
and the legal uncertainty of individual contractual provisions. The issue
of protecting the rights of the defendant in cases of debt collection is
becoming particularly topical in the context of the digitalisation of financial
services and socio-economic challenges caused by martial law. Loan legal
relationship, being an essential component of the financial system, has
undergone significant changes due to the integration of digital technologies,
which has created new risks for borrowers. It is referred to as concluding
contracts without proper identification of the person, which, as noted by
C.G.B. de Oliveira and co-authors, is one of the primary causes of loan
disputes [1] or the imposition of unfair conditions through the almost
formal automatic accession to the terms of similarly-named contracts.

The relevance of the chosen topic stems from the fact that the judicial
practice of recent years, in particular 2024-2026, demonstrates ambiguity
in the approaches of courts to resolving issues regarding the validity of
factoring contracts, the accrual of interest after the expiration of the loan
term, and the application of penalties. A vivid example of such practice is
the judgement of Smila City and District Court of Cherkasy Region dated
September 15, 2025 in the case 703/4464 /25 [2], or the ruling of Mykolaiv
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Court of Appeal dated January 26, 2026 in the case 484 /3853/25, which
reflects the key features of reviewing disputes of this category [3]. An
example of resolving loan disputes in the indicated court cases confirms the
need for in-depth research into the legal positions of generating an efficient
strategy for the defendant’s protection.

In certain cases, defendants, lacking special knowledge, take no account of
the need to respond to the claim. This leads to ignoring the defence against
the claim, which entails the collection of unjustified amounts of debt.
A visual illustration of the situation where the defendant risks receiving
a judgment not in his favour due to passivity or a faulty strategy is the
judgment of the Desna District Court of Kyiv dated December 10, 2025,
in the case No. 754/18805/25. These proceedings considered the claims
of Credit-Capital Financial Company LLC for the collection of debt under
a loan agreement for UAH 18,865.42. The consideration in the simplified
claim proceedings without summoning the parties led to the situation
whereby the absence of a reasoned response to the claim and professional
objections allowed the creditor to actually collect the declared amount of
debt without hindrance [4].

The objective of the paper is to identify and systematise the most efficient
strategies for the legal protection of the defendant in loan disputes based
on the analysis of legislation in force and current case law. In this regard,
I consider it necessary to inquire into the issues of 1) analysis of the
features of concluding and appealing electronic loan agreements; 2) the
issues of transfer of the right of claim (factoring) as a basis for passive
protection; 3) the limits of the borrower’s liability, in particular in terms of
accruing interest and penalties beyond the loan term; 4) the specifics of the
application of the statute of limitations.

The state of affairs of the above issue is marked by certain legal positions
of the Grand Chamber of the Supreme Court. In particular, courts are with
increasing frequency pointing to the fact that the consumer is the weaker
party to an obligation. This narrows the scope of the principle of freedom
of contract and requires the lender to comply with the principles of good
faith. In the meantime, disputes with factoring companies are becoming
widespread, where the key issue is the validity of the assignment of the
right of claim, which has not yet arisen at the time the factoring contract
was entered into. According to S.A. Chvankin, the issue of identifying the
parties when concluding online loans, where the risk of fraud remains
high [5, p. 168], which correlates with the general risks of e-commerce
and the need to assess the security of digital transactions [6] calls for
special attention. An important aspect of legal regulation is also legislative
changes aimed at supporting borrowers during martial law, which release
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them from liability for late payment of obligations, but retain the obligation
to repay the principal amount of a loan. Moreover, the analysis of case
law necessitates a thorough analysis of debt calculations, since banks
often include illegal commissions and payments for services that were not
actually provided [7].

Literature Review

The issue of legal regulation of loan relationships and the procedural status
of the defendant in civil proceedings determines a wide range of scientific
research. It is hardly possible to analyse all publications relating to the
topic within the framework of one article. However, among the works of
scientists who studied the theoretical foundations of loan relationship,
protection of the debtor’s rights under the conditions of digitalisation,
and writ proceedings in commercial proceedings, it is worth noting
the achievements of A.O. Hromova, V.S. Bohomolova, M.V. Verbitska,
V.M. Dereza, O.S. Kizlova, and V.Ya. Pogrebniak [8-13]. One of the pioneers
in a thorough study of the procedural status of the defendant in civil
proceedings was M.M. Vasylchenko [14], whose seminal works laid the
ground for further study of this topic. At the same time, modern aspects of
the procedural status of the parties, in particular the defendant and third
parties, are disclosed in detail in one of the studies by K.V. Husarov [15].
Other works related to the topic mentioned at the beginning of this article
are also known to the legal scientific literature, in particular, the research
by A. P. Maulida and co-authors on the transformation of loan guarantees
in the digital era [16], as well as the works by P.A. Gregorini and others on
the jurimetric analysis of mass claims regarding bank liability [17].

Research methods

The methodological foundation of the study is made up of general scientific
and special legal methods of cognition. The preparation of a comprehensive
methodological foundation for this scientific article was made possible
through the use of the thorough work of O.H. Danylian and O.P. Dzoban
[18]. The regulatory framework for the study was the provisions of the Civil
Code of Ukraine, the Law of Ukraine "On Consumer Lending" [19], and the
Law of Ukraine "On Consumer Rights Protection" [20]. The empirical basis
is an array of decisions and judgments of courts of various instances for
the period 2018-2026.

The choice of approaches to develop the protection strategy is based on
the analysis of two base scenarios: a "real loan", where the borrower
acknowledges the fact of receiving funds, and a "fraudulent loan", where
the party to the loan agreement did not express its will to execute it. The
strategy for forming a sample of court decisions was based on the search
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for legal positions of the Grand Chamber of the Supreme Court, which are
mandatory for consideration by the courts of first and appellate instances,
as well as the latest judgments of the aforementioned judicial authorities
during 2025-2026, which reflect the trends in resolving disputes with
factoring companies.

The application of the formal-legal method allowed us to analyse the
content of regulatory legal acts regulating the accrual of interest, penalties,
and the application of the statute of limitations. The case-study method
was used for an in-depth analysis of specific legal cases where the courts
refused to satisfy claims due to the plaintiff’s failure to prove his claims
or the omission of the statute of limitations. This approach allowed us to
identify practical issues of law enforcement and propose effective plans of
action for defendants and their lawyers.

Results and Discussion

In this academic paper, the author defines the strategies of the protection
of the defendant in cases involving loan debt. The classification of such
strategies is as follows.

Passive protection strategy

One of the most efficient protection strategies, particularly in cases
involving factoring companies, is the so-called "passive protection", which
involves requiring the plaintiff to prove that he has a right to claim while
the defendant takes a passive position due to the possible illegitimacy of
the plaintiff and the lack, in this regard, of proving his legal position before
the illegitimate party. Relatively unpopular, but current case law indicates
the passive behaviour of the defendant after receiving a decision to initiate
proceedings in the case, while the court subsequently concludes that the
claim must be dismissed due to the absence of a violation of the plaintiff’s
right by the opposing party.

In this regard, it is worthwhile noting that in numerous cases, when a
claim is filed not by the original creditor but by the factoring company,
the problem of proper confirmation of the transfer of the right of claim
arises. Often, factoring contracts are concluded as framework agreements
even before the specific debt arises. The Supreme Court, in its rulings (for
example, dated 05.07.2017 in the case No. 752/8842/14-1), emphasises
that the transfer of the right of claim can be carried out only in relation
to a valid claim that existed at the time of the transfer. The transfer of a
future claim that was not individualised at the time of the conclusion of
the factoring contract is doubtful in the context of Articles 638 and 1078 of
the Civil Code of Ukraine [21]. This issue is global, since, as J. Oh notes in
his research, the issue of debt structuring and the specifics of the sale of
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troubled loans (loan sales) is invariably in the focus of attention of modern
financial and legal doctrine [22].

Furthermore, in cases of online loans debt collection, it is critically
important to prove that the defendant concluded the contract. If the loan
contract is signed with a one-time identifier, the court must verify that the
mobile phone number, for example, and the bank card actually belong to
the borrower. If the debtor denies the fact of signing, the lack of evidence
that the financial number of the communication device or card belongs to
the defendant constitutes grounds for dismissal of the claim. In the case
described, a critical argument in favour of the defendant was the court’s
request for information from banking institutions, which confirmed that
the card to which the loan funds were transferred actually belonged to a
completely different person. This leading case assuredly illustrates that
the burden of proving the fact of concluding an electronic contract and
the fact of receiving funds lies solely with the plaintiff. The absence of
irrefutable evidence of proper verification of the borrower in the information
and telecommunications system and the transfer of funds to his personal
account has a direct consequence of recognising such an electronic contract
as not concluded [23]. Therefore, the expectation of proper verification of
the borrower is another factor that allows the defendant to exercise passive
protection.

Strategy for regulatory levelling of penalties under the conditions of
martial law

The introduction of martial law due to the military aggression necessitated
the adjustment of many legal relationships. Loan legal relationships were
no exception. It should be noted that the legislation of Ukraine provides
for quite significant features of participation in the loan legal relationship
of its participants during martial law. Thus, according to clause 18 of
the Final and Transitional Provisions of the Civil Code of Ukraine, during
the period of martial law and within 30 days after its termination, the
borrower is exempted from liability specified in Art. 625 of the Civil Code
of Ukraine, as well as from payment of a penalty (fine). Penalties accrued
during this period are subject to write-off. This is an imperative norm, and
attempts by creditors to collect such amounts are illegal. For the military,
an even wider range of protection options against payment of excessive
amounts on his part is provided. We are talking about not accruing
penalties and exemption from paying loan interest. Part 15 of Art. 14 of
the Law of Ukraine "On Social and Legal Protection of the Military and
Members of their Families" establishes that the military, from the moment
of conscription during mobilization and until the end of the special period,
are not charged penalties, fines for failure to meet obligations to banks
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and other institutions, as well as interest for using a loan are not accrued.
This legislative provision is unconditional and does not depend on the fact
of prior notification by the bank, but results directly from the status of the
military [24].

Contra proferentem doctrine as a tool for interpreting the terms of a
loan agreement in favour of the defendant

Under the conditions of the conclusion of the overwhelming majority of
loan agreements by adhering to standard forms developed by financial
institutions, the problem of interpreting unclear or ambiguous terms
becomes of special significance. An efficient mechanism for protecting the
defendant in such disputes is the application of the Roman legal contra
proferentem principle (Latin verba chartarum fortius accipiuntur contra
proferentem - the words of the agreement must be interpreted against the
one who wrote them).

An analysis of the case law of recent years indicates the active
implementation of this principle by the Supreme Court. The essence of the
rule is that the person who included this or that term into the agreement
must bear the risk associated with the ambiguity of such a term. This rule
applies not only when the party has independently developed the term, but
also in cases of using standard terms developed by third parties.

In national legislation, this principle is implemented through the provisions
of Articles 213 and 637 of the Civil Code of Ukraine, as well as through a
special provision of Part 8 of Article 18 of the Law of Ukraine "On Protection
of Consumer Rights" [20], according to which unclear or ambiguous
provisions of contracts with consumers are interpreted in favour of the
consumer.

The Supreme Court in its rulings (in particular, dated May 14, 2022
in the case No. 944/3046/20 and dated October 5, 2022 in the case
No. 352/1950/15-11) produced the following legal opinion: if it is impossible
to determine the true meaning of the contract term using general
approaches to interpretation (Parts 3, 4 of Art. 213 of the Civil Code), the
court must apply contra proferentem interpretation [25; 26].

In the legal relationship described, there are cases of banking institutions
forming the terms of the contract in such a way that it is problematic to
distinguish between interest for the lawful use of funds (Art. 1048 of the
Civil Code) and interest as a penalty for late payment. The Grand Chamber
of the Supreme Court in the case No. 910/4518/16 emphasises that in
case of doubt about the nature of the payments (whether it is a payment
for a loan or a penalty), the contra proferentem principle should be applied.
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Enabling the creditor to charge both types of interest simultaneously leads
to an imbalance and contradicts the principles of justice [27].

It should be noted that the contra proferentem principle is not just a
technical rule of interpretation of the text, but a fundamental tool for
ensuring fairness in contractual relationships. In disputes between the
bank as a professional market player dictating the terms and conditions,
and the borrower as the weaker party, this principle acts as a key safeguard
against abusive practice. In my opinion, it performs an important preventive
function: it stimulates financial institutions to formulate the terms of
contracts as transparently as possible, because any legal "trick" or
ambiguity will inevitably turn against the dishonest creditor himself.

Strategy of substantive objections

In many cases, contractual consolidation of substantive legal relationships
occurs when several interest rates or different repayment terms are included
in the content of the agreement. In such a case, the court must interpret
the terms in a way that is beneficial to the weaker party (the borrower),
recognising, for example, that the loan term was only 30 days, and further
accruals are groundless. This position was reflected in the judgment of
Poltava District Court of Poltava Region dated November 20, 2025, in the
case No. 545/4305/25 [28].

One of the key elements in protecting the defendant against the claims in
such cases is checking the correctness of the debt estimate. The Grand
Chamber of the Supreme Court has established a consistent practice (ruling
dated March 28, 2018, in the case No. 444/9519/12), according to which
the creditor’s right to accrue contractual loan interests is terminated after
the expiration of the contractually specified term of the loan or in the event
of a claim for early repayment [29].

An essential element of the strategy of substantive objections is the
presumption that the party who prepared the draft agreement is an expert
in the relevant field (bank, financial company). Until proven otherwise, the
court must assume that it was the creditor, having subject matter expertise,
who was able to lay down terms clearly and understandably. Therefore, any
ambiguity (for example, hidden commissions, complex interest calculation
formulas) is interpreted as a defect made by an expert who should not harm
the consumer.

When analysing the legal consequences of the expiration of the loan term
or making of an early demand, it is necessary to clearly distinguish the
periods of loan debt accrual. Within the term of the contract, under Art.
1048 of the Civil Code of Ukraine, interest is accrued in accordance with
the agreed terms, and a penalty in the form of a fine or penalty is applied
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in case of a delay. At the same time, after the expiration of the loan term
or in the event of the creditor making an early demand, the accrual of the
specified interest and penalty is terminated, or their application is limited
exclusively to the framework of Art. 625 of the Civil Code of Ukraine.

Particular attention should be given to the legal opinion regarding public
contracts of adhesion. In cases where the borrower has signed only the
application form, and the Terms and Conditions of Lending, which usually
contain provisions on sizable interest and penalties, are not signed by him,
such Terms and Conditions cannot be considered part of the agreement.
Under such circumstances, the bank has the right to demand the return
of only the principal amount of a loan, without accruing any interest or
penalty. This approach is confirmed by case law, in particular the ruling of
the Grand Chamber of the Supreme Court dated July 3, 2019, in the case
No. 342/180/17 [30].

The attained results of a comprehensive analysis of case law indicate a
gradual change in the paradigm in resolving loan disputes. Modern law
enforcement is increasingly shifting away from a formalistic approach to the
position of recognising the borrower as the weaker party in the obligation.
This is particularly topical in the context of the mass distribution of online
lending and accession agreements, where the debtor is actually deprived of
the opportunity to influence the content of the transaction. The illustrative
case law examples demonstrate that the efficient legal protection of the
defendant in the modern period is based not so much on a simple denial
of the existence of a debt, but on careful judicial control over the actions of
the plaintiff and verification of the sufficiency of his evidentiary base.

Conclusions

Summing up the above, the key procedural strategies for protecting the
defendant in cases arising from a loan legal relationships are reduced to
the comprehensive application of a number of legal instruments. First of all,
it is necessary to conduct an in-depth legal audit of the claims to identify
unreasonably accrued interest beyond the loan term and the presence of
illegal commissions.

An important stage is the verification of the plaintiff’s substantive and
procedural interest, which involves the request for a full chain of receivables
assignment contracts and evidence of contractual payment, which is
especially relevant in disputes involving factoring companies. An efficient
way to protect the defendant is also the use of defects in the form of the
loan agreement, in particular, a reference to the borrower’s failure to sign
the Terms and Conditions of the bank, which creates legal grounds for
recalculating the debt and its collection only within the principal amount
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of a loan. Additionally, it is mandatory to apply the statute of limitations by
submitting a corresponding application, taking into account the specifics
of the statute of limitations for each monthly payment. A separate vector
of protection is the use of the features of the legal regime of martial law,
which allows excluding from the calculation penalties and inflationary
losses accrued after February 24, 2022. The scientific value of the research
conducted lies in the systematisation of the current legal opinions of
the Supreme Court for 2018-2026 and the development of practical
guidelines to ensure efficient borrowers’ rights protection under present-
day conditions.
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Dcux A. B. Cmpameeii npasogoeo 3axucmy gidnogioaya y cnopax...
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