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Municipalities in the System of Territorial Organization
of Public Authority in the European Countries:
Prospects for Ukraine
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Kharkiv, Ukraine
*e-mail: a.a.grynchak@nlu.edu.ua

Natasa Danelciuc-Colodrovschi
Aix Marseille University
Marseille, France

Abstract

The article focuses on the issues of European integration of Ukraine through
the lens of implementing municipalities at the lowest (basic) level of territorial
organization of local self-government, which is relevant given the current
decentralization reforms aimed at bringing the local self-government system
closer to the European model of local democracy. For this purpose, the article
analyzes the experience of organization and functioning of municipalities
in European countries. The study employs a comprehensive methodology,
including formal-legal, dialectical, and prognostic methods, as well as methods
of comparative analysis and synthesis. The study reveals the three-component
structure of a municipality, which consists of territory within defined boundaries,
the population of this territory, and governing bodies. The authors emphasize
the importance of comprehensive understanding of municipality, warning
against reducing it merely to the territorial aspect, as such approach does not
solve the problems of low public activity and ineffective governance. The paper
analyzes the European model of local self-government, where the fundamental
principle is the recognition of local communities or administrative-territorial
units as bearers of legal rights and obligations, rather than local councils or
their executive bodies. The study questions the expediency of maintaining the
institution of territorial community in current Ukrainian legislation, arguing this
with insufficient integration of local self-government bodies with the territorial
community and territory. It is concluded that in Ukraine, communal property
is formed taking into account the corporate model (with population — territorial

© Lialiuk, 0.Yu., Grynchak, A.A., & Danelciuc-Colodrovschi, N., 2025
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community — defined as the owner). Significant inconsistencies between the
elements of the corporate model of local self-government and peculiarities of
Ukraine’s legal system have been identified, indicating necessary directions
for reform in implementing municipalities. It is proposed to establish the triune
structure of municipality, defining the interdependence between territory,
population, and the system of local self-government bodies. This approach will
facilitate effective implementation of European standards in the organization of
municipal government in Ukraine.

Keywords: local self-government; municipality; territorial organization of local
self-government; European standards of local self-government.

MyHinunaiTeTy B CUCTEMi TepUTOPia/IbHOI opraHi3aii
NyoJIiYHOI BJIaAU €BPONEUCHKUX KPaiH:
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HayioHaabHull topuduyHull yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
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*e-mail: a.a.grynchak@nlu.edu.ua

Harama /lanesibuyk-Kos104poBCKi
Exc-Mapceabcokull yHisepcumem
Mapcenws, PpaHyis

Anorauisa

Cmamms npucesueHa npobriemamuyi eeponeticokoi iHmezpauyii YkpaiHu uepes
npusmy enposadsKeHHs MyHiyunaniimemie HA HAUHUXKUoMYy (bazosomy) pieHi
mepumopiaibHoi OpeaHi3ayii Micye8oz20 camo8psiOy8aHHsl, U0 € AKMYA/bHUM
3 0271510y HA CYUACHI pehopmu 0eyeHmpanizayii, CnpsimoeaHi Ha HAOAUIKEHHS
cucmemu Micyesozo camospsiOyeaHHss 00 esponelicbkoi Mmodeni JO0KANbHOT
demokpamii. 3 uyieto Memor NPoaHai308aHO 00C8I0 UW,000 opaaHizauii ma
PYHKUIOHYBAHHSL MYyHIYunatimemig y kpainax €sponu. Y pobomi 3acmoco-
8AHO KOMNJIEKCHY MemoO0J02i0, U0 BKAOUAE (POPMANbHO-IOPUOUUHULL, Oia-
NeKMUUHUL ma NPO2HOCMUUHUL Memoou, a MaKo)K Memoou NOPIEHSLIbHO20
aHanisy ma cuHmesy. Y pobomi posKpumo mMpurKOMNOHEHMHY CMmpyKmypy
MyHIyunanimemy, sika CKAaA0aemsCst 3 mepumopii Yy 8USHAUEHUX MexKaX, Hace-
JleHHsl yiel mepumopii ma opzatie ynpasainHs.. HazonoweHo Ha saxnugocmi
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KOMNNEKCHO20 PO3YMIHHS MYyHIYUnaiimemy, sacmepiearoull 810 1io2o pedyr-
yii uwe 00 mepumopianbHo20 acnekmy, OCKiLIbKU makuil nioxio He supiuiye
npobem HU3bKoi 2pomadcbkoi akmueHocmi ma HeegeKxmueHo20 YNpaeaiHHSL.
IIpoaHanizoeaHo esponelicbky MO00eslb MICUEB8020 CAMOBPSIOYBAHHS, O0e (PYH-
oamMeHMAaNbHUM NPUHYUNOM € SU3HAHHSL Micyuesux zpomad abo aomiHicmpa-
MUBHO-MEePUMOPIANLHUX 00UHUUL HOCISIMU 3AKOHHUX npa8 ma 0608°a3Kie, a He
Micyesux paod uu iXHiX 8UKOHABUUX OpaaHi8. /JoCniOIKeHHs. cmasumbs ni0 CYMHI8
doyinbHicms 306eperkeHHsl THemumymy mepumopianibHoi 2pomMadu 8 CYUACHOMY
YKpAiHCbKOMY 30KOHO0ABCMEI, apeymeHmyruu ye HedoCmamHbor Hmezpa-
Uier OpeaHi8 MICUe8020 camo8psiOy8aHHSL 3 MepUMOpPIaNbHO 2pOMA00r0 ma
mepumopieto. CihopMynb08aHO BUCHOBKU, ULO 8 YKPATIHI KOMYHANIbHA 8/1ACHICMb
chopmosaHa 3 YpaAxXY8AHHIM KOPNOPAMUBHOL MOOENT (BIACHUKOM SU3SHAUEHO
HacesneHHst — mepumopianvHa 2pomada). Busenero cymmesi HegionogioHocmi
MK eflemeHmamu KOpnopamueHoi Mooesi Miciye8020 camo8psiOy8aHHs ma 0Co-
brusocmsimu npaeosoi cucmemu YKpainu, uio 8Kasye Ha HeobXiOHI HanpsmMKu
pedopmysaHHs npu enpoeadIeHHi MYyHIyunarimemia. 3anponoHO8aHO 3aKO-
HoOasUO 3akKpinumu MpueouHy cmpykmypy MmyHiyunarimemy, 8UIHAUUSUU
83AEMO3ANEIKHICMb MK MEePUmopiero, HACEeNAeHHSIM ma CUCMeMOr Op2aHie
Micyegozo camospsidysaHHsi. Tarxuli nioxio chpusimume eqpeKmugHill iMnaemeH-
mayii eeponelicbkux cmaHoapmis opaaHizayii MYyHILUNAIbLHOL 81a0u 8 YKpaiHi.

Knrouoei cnoea: micyese camospsiOy8aHHs; MYHIYUNALIMemM; mepumopianbHa
Op2aHI3AUISL MICUEB020 CAMOBPSIOYBAHHS, €8pONelicbKi cmaHOapmu Micyegozo
CcamospsiOy8aHHsIL.

Introduction

The basic structural unit of the territorial organization in European states
is a community, which has various terminological variations (municipality,
commune, gmina, etc.). Such unification of administrative-territorial units
at the basic level creates objective preconditions for forming homogeneous
approaches to their functioning, development, and provision of public
needs.

The community, integrating territorial, demographic, and power
components, where the latter is implemented through local self-government
bodies or directly by the population, acquires the status of a full-fledged
subject of public-power relations. In fact, it functions as a specific public
corporation that has its own interests protected by the judicial system, yet
operates exclusively within the legal framework and under state and public
control.

In the context of terminological discussion, it should be noted that the
proposal by domestic scholars (O.M. Boryslavska, A.P. Zaiets, OV. IInytskyi,
V.S. Kuibida, R.A. Maidanyk) to replace the legally established concept of
"territorial community" (which reflects only the administrative-territorial
aspect) with a more comprehensive concept of "community" (encompassing

8 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)
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both administrative-territorial and self-governing components) [1, p. 11]
does not resolve the problem of terminological ambiguity. This situation
highlights the need to define the terminological apparatus more precisely.

Therefore, it must be acknowledged that the issue of implementing
municipalities or communities at the local level in Ukraine requires
addressing both terminological and functional-organizational matters.

This study aims to conduct a scientific analysis of "municipality" as a legal
category, to reveal its essence and relationship with related legal concepts,
to determine its content and level of prevalence in European states, and to
outline possible directions and prerequisites for its application in Ukraine.

Based on this objective, the article addresses the following research task:

— to assess the extent and scope of legal regulatory frameworks of the
concept of "municipality” in national legislation and directions of its
application;

— to outline the essence of the concept of "municipality"”, identify its key
elements (components) and characterize their role in the organization
of municipal governance;

— to identify related legal categories that are close in content to the
concept of "municipality", in particular, community, administrative-
territorial unit, and show their relationship;

— to establish foreign experience and practice of using the concept
of "municipality”, characterize the content and significance of this
category in European countries;

— to demonstrate the importance of implementing municipalities in
Ukraine in the context of its European integration and propose
directions for improving domestic legislation in the field of local
self-government.

Literature review

Some issues of reforming the basic territorial level towards implementing
a comprehensive administrative-territorial unit following the practices of
European countries have been analyzed by such scholars as I.I. Bodrova
[2], S.H. Serohina [3], M.I. Titov [4], A. Tkachuk [5], O. Peresada [6],
N. Gavkalova [7], M. Petryshyna [8] and others. Among foreign researchers
studying territorial organization of local self-governance in European
states, it is worth noting J. Boggero [9], who thoroughly described the
defining features of European constitutional legislation on local self-
government and municipalities, particularly using both international and
comparative legal perspectives, emphasizing existing differences between
local self-government systems in Europe and the necessity of establishing
a coherent framework of constitutional principles, uniformly applied within

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2025. Issue 1(27) 9
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the European legal area, based on the principles outlined in the European
Charter of Local Self-Government. H. Neuhofer [10] comprehensively
examines the organization and tasks of Austrian municipalities through
comparison between federal lands from constitutional law perspective, local
political perspective, addressing the understanding of municipality in the
EU as a whole. Legal characterization in a brief, modern, and synthetic
form, providing a concise overview of the key aspects of legal regulation
for local authorities in the 27 EU member states, is contained in the
publication under the general editorship of A.M. Moreno [11].

Materials and Methods

The object of analysis included both normative legal acts of Ukraine
and European states, writings of Ukrainian and foreign researchers,
international legal documents and publications of international
organizations.

To achieve the stated purpose, a complex of methods was used: dialectical
(for objective and comprehensive understanding of the municipal institution
in foreign countries, considering various factors (in particular, political-
territorial structure), in development), formal-legal (to establish the
content of legal norms, analyze their application practice and to formulate
author’s approaches and conclusions), methods of analysis and synthesis
(for analyzing the constitutional legislation of Ukraine and European
states regarding the local self-government organization) and others.
The comparative legal method was applied as the primary method (for
comparing European and Ukrainian approaches regarding the nature of
municipality and developing practical recommendations for optimizing the
structure of local self-governance in Ukraine). The use of the generalization
approach through establishing common properties and features of the legal
status of municipalities in European countries enabled the formulation
of conclusions about the possibility of implementing such an institution
in Ukraine. The prognostic method was used for developing research
conclusions and formulating further directions in searching for possible
ways of organizing local self-governance in Ukraine. The involvement of a
broad methodological base in the research makes its provisions complete
and well-founded.

Results and Discussion

Despite the introduction of a scientific specialty in municipal law in
Ukraine and numerous textbooks on this scientific discipline, the definition
"municipality” in its classical understanding and meaning (as perceived
in European countries) has not been adopted into Ukraine’s legislative
system. Simultaneously, this category is used in some legal acts, both in

10 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)
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content and titles. In particular, "On authorizing O. Kuleba to sign the
Letter of Waiver of certain conditions and amendments to the Financial
Agreement (project ‘Municipal Infrastructure Development Program of
Ukraine’ between Ukraine and the European Investment Bank" [12], Some
issues of reimbursement of childcare service "municipal nanny" during
martial law and for three months after its termination or cancellation [13],
On attracting credit and grant from the Credit Institution for Reconstruction
("KfW") for the implementation of the project "Municipal Water Management
Project of Chernivtsi, Stage 2" (Municipal Climate Protection Program II)
[14], and others. All these and other acts emphasize the quite widespread
use of the category "municipal" in domestic legislation, however without a
precise definition or explanation of its nature and substance. A variant of
this category is the concept of "municipality”. It has a direct connection to
the organization of local self-government as a type of public authority at
the local level.

For achieving the purpose of this article, the defining of the essence of the
concept of "municipality” is crucial. According to M.I. Titov, "municipality”
(from Latin municipium — self-governing unit) is used in many countries
to denote the smallest (basic) administrative-territorial unit governed by
an elected body [15, pp. 287-288|. Thus, the author reduces the nature of
municipality to merely designating an administrative-territorial unit.

In December 2021, the Centre of Expertise for Good Governance of the
Department of Democracy and Governance of the Directorate General of
Democracy of the Council of Europe proposed a set of recommendations
regarding the implementation of legal personality at the local level in
Ukraine [16]. Analyzing European experience and considering the European
Parliament resolution from February 2021, which calls for implementing
the definition of administrative-territorial unit as a legal entity, one can
identify fundamental aspects for further transformation of the local self-
government system in Ukraine. Within the Council of Europe, a unified,
though sufficiently flexible, approach to defining legal personality at the
local level has been formed. According to the Explanatory report, local
authorities should be interpreted as territorial public entities characterized
by their own legal personality [17, p. 43].

This raises the key question, the answer to which is crucial for further
reforms in Ukraine: wouldn’t it be more appropriate to replace the current
approach (which, although not contradicting the European Charter, creates
much confusion into the perception of these social relations, as will be
demonstrated below) with a clearer and more unambiguous one? Wouldn't it
be more appropriate to move from the practice of granting legal personality
to various local authorities as representatives of territorial communities to
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the concept of legal personality of municipalities as a generalizing triune
category of "territory — population — self-government bodies"?

It would be worthwhile to proceed from the generalized European
model implemented by most member states of the Council of Europe,
which fundamental principle is the recognition of local communities or
administrative-territorial units (rather than authorities — councils or their
executive bodies) as bearers of legal rights and obligations.

Considering the experience of other countries, which developed during
the long evolution of local self-government and especially in European
countries, it can be noted that a "municipality” is represented by a complex
combination of several elements. Among them, first, is territory, which
occupies a central place as it serves as a spatial factor in the organization of
public authority. It has its classification, division into certain types, which
affects the legal status of the municipality as a whole. Second, a constituent
element of the municipality is the population of such territory. Third, the
municipality includes a system of governing bodies for such territory. All of
these are considered inseparable from each other, which ultimately allows
us to speak about the existence of a holistic "municipality". Furthermore,
municipal property serves as an important factor of the municipality
itself. In this regard, it is essential to analyze the structural elements of
municipality and understand the theoretical and practical possibility of its
implementation in Ukraine. In light of the European integration processes
actively conducted in Ukraine, it will inevitably face the question of
implementing the European approach to local self-government organization,
where municipality serves as a fundamental unit of authority structure.

Across numerous European countries, constitutional frameworks
increasingly codify and protect the legal standing of municipal entities,
although in some jurisdictions this matter is regulated by general or special
legislation [18-20]. The regulation of local self-governance is substantially
influenced by the form of political-territorial structure: in federal states, the
fundamental principles of local self-government organization are articulated
in the federal constitution, while their further elaboration is carried out at
the level of legislative acts of the federation subjects (Austria [21], Federal
Republic of Germany [22]). Belgium’s legal system presents a particular
scientific interest, where, unlike other European states, the legal status of
municipal entities is based on customary law norms, which is historically
conditioned.

In comparative analysis of European states’ legal systems, there is
variability in the application and interpretation of the term "municipality".
In many European states, this term is used to denote a basic territorial
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unit (for instance, in Bulgaria [23],! Portugal [24], Romania [25], Slovakia
[26]? and Spain [27]). Similarly, in some states (for example, in Poland
[28], Germany?), this term is used to denote a community, while municipal
authorities are excluded from the scope of this concept. In Greece [29], the
term "municipality" has a dual nature, encompassing both the territorial
entity and its administrative bodies. A somewhat different interpretation
is observed in countries such as Denmark [30] and France [31],* where
the concept of "municipality" correlates primarily with local authorities,
including mayors and municipal councils. Special mention should be made
of the common usage of the term "municipality” in many countries, where
it is employed not to signify the community as such, but is associated with
the authority or complex of services provided within local self-government.
The legislation of such states as Moldova [32]° and Romania [33],° uses
the Latin version of the term "municipium" for cities, while in Portugal it
represents a level of local government higher than primary parishes [34].7

The granting legal personality to municipalities opens prospects for
significant improvement of the existing conceptual model, which involves
optimizing internal structure, rationalizing relationships with citizens
and central authorities, as well as strengthening democratic governance

1 Art. 136 of the Constitution: Municipality is the basic administrative-territorial unit in
which local self-government is exercised. Citizens participate in municipal governance
both through their elected local self-government bodies and directly through referendum
and general population meetings. Municipal boundaries are determined after polling the
population. The municipality is a legal entity.

2 The term "municipality" applies only to the territorial unit, while the municipal bodies are

the mayor and municipal council.

The term "Gemeinde" (municipality) denotes the municipality as a territorial community.

The defining characteristics of a municipality as a territorial community are the

municipality’s residents and municipal territory, which together constitute the local

community. The bodies (mayor or council) of the municipality are not defined by the term

"municipality”.

Currently, the term "municipality” is almost ignored by law, but it is still used in everyday

language to denote the representative body (municipal council) and executive body

(mayor) of the commune. Sometimes the term "municipality" is used in a more limited

sense, to denote only the municipal executive authority.

5 According to Art. 7 of the Law on Administrative-Territorial Organization of the Republic
of Moldova, the term "municipium" denotes an urban settlement with a special role in
the country’s economic, socio-cultural, scientific, political, and administrative life. That
is, the term "municipiu" indicates large cities with special status. This understanding is
also used in Art. 5 of Law No. 436/2006 on Local Public Administration. Retrieved from
https:/ /www.legis.md/cautare/getResults?doc_id=144148&lang=ru.

6 Art. 105 of the Administrative Code of Romania establishes that local autonomy is

exercised by local government bodies at the level of communes, cities, municipalities

(municipiilor), and counties.

The concept of "municipality” applies only to the corresponding territorial unit, not to

the local authority (councils or their executive bodies). See also: Art. 3 of the Law of the

Republic of Portugal "On the Legal Regime of Local Authorities".
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mechanisms. In the long term, a transformation of the social paradigm and
consolidation of belief in the priority role of individuals in the local self-
government system is predicted. The realization of this concept potentially
contributes to simplifying interaction mechanisms between representative
and executive bodies of local self-government.

From citizens’ perspective, increasing transparency and enhancing the
functioning of local government, its structural units is undoubtedly a
positive factor. The current state is marked by the existence of numerous
communal legal entities (communal services, enterprises), whose activities
are often determined by narrow departmental interests, generating
conditions for competency conflicts, diminished transparency, inefficient
use of financial resources, which shapes the corresponding public
perception of this situation.

Territory as a structural element of municipality

Territory serves as a key element in the structure of municipality. It is an
area for exercising municipal power and delineates the boundaries of its
implementation. The regulatory jurisdiction of municipal authorities is
confined within their territorial boundaries. Furthermore, it enables self-
organization of the population residing in this territory. Legislation defines
specific types of territories. Traditionally, these are the respective territorial-
administrative divisions upon which a municipality is established. In
Ukraine, administrative-territorial units include village, settlement, city,
city district, district, and oblast. However, not all of them can serve as
a territorial foundation for municipal structure. Primarily, these can
only be basic-level territories within which population resides. Regions,
subregions, districts, etc. have a completely different purpose than basic-
level territories, therefore organization of municipalities is possible only
at the lowest territorial level. In this regard, among the above-mentioned
administrative-territorial units, organization of municipalities is possible
only based on villages, settlements, and cities.®

The normative definition of municipality in the Slovak Republic is
established in Para 1 of Act. No. 369/1990 on municipal formation: a
municipality is constituted as an autonomous territorial self-governing and
administrative unit that integrates persons who have permanent residence
in the respective territory.

8 We see a similar approach in Romania, where according to the Constitution, the territory
consists of communes, towns, cities, and counties. The first three form the first level of
local self-government (municipalities); counties are an elected second level. For historical
reasons, about 100 large cities have received the name "municipium", which should not
be confused with the more general term "municipality" that applies to the entire first
level.
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The legislator grants municipalities the status of legal entities which, within
legally established parameters, independently exercise authority over the
administration of their property and financial resources. In accordance with
Para 2 of the aforementioned law, the territorial structure of a municipality
may consist of one or more cadastral territories.

The constitutional and legal status of municipalities is regulated by Art. 64
of the Basic Law of the Slovak Republic, where municipality is recognized
as the fundamental unit of territorial self-government.

The territorial self-government system is structured on two levels: municipal
and regional (self-governing region). In accordance with Para 1 of Art.
65 both levels of territorial self-governance are distinguished by legal
entity status, granting them the right to independently manage property
and financial resources within the bounds of the law [35]. The Slovenian
legislator demonstrates the same approach, referring to municipalities and
provinces in Articles 139-143 of the Constitution [36].

The analysis of European states’ legislation demonstrates that history,
national composition, territory size, state population, and other factors
decisively influence local government organization. In Spain, municipalities
are the basic local entities of the state’s territorial structure, which
unite into provinces. The provinces themselves can form autonomous
communities (regions), while local self-government legislation regulates the
formation of administrative-territorial units smaller than municipalities
that retain their historical names, are defined by the absence of a distinct
legal status, and function within a deconcentrated system of territorial
governance [37].

Ukraine’s territorial system has become increasingly complex due to the
decentralization of power reform and the formation of "territorial community
territories". A territorial community territory is an area that emerged from
the voluntary union of several territorial communities. In other words, in
the decentralization reform, it was not territories that united, but rather
the residents of these territories (territorial communities), which resulted
in changes (consolidation) to the territorial ground of their residence and
activities, and consequently, the territorial basis for local self-governance
functioning.’ As a consequence, the territory became the ground for
the functioning of the basic level of local self-governance and acquired
the necessary characteristics for the possible organization of separate
municipalities within its boundaries. Meanwhile, the previously mentioned

9 In general, processes of consolidation/transformation of municipalities are observed
in many European states (Bulgaria, Portugal, France, etc.). However, proper legislative
regulation minimizes negative manifestations and does not worsen the implementation of
good governance principles and participatory democracy for local residents.
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administrative-territorial units (village, settlement, city), which existed
before the process of voluntary amalgamation of territorial communities,
lost these characteristics: in particular, they lost the ability of forming
their own local self-government bodies. Since the voluntary amalgamation
of territorial communities, such bodies are formed as single entities for
the entire territorial community. Furthermore, the social foundation and
legitimate subject is now considered not the residents of this administrative-
territorial unit, but the entire unified territorial community (a kind of
"collective mind"). Thus, currently only territorial community territories can
be considered as a ground for municipality formation.

Meanwhile, such territory has several disadvantages and issues with legal
regulation. First, we observe the absence of constitutional recognition
of such territory and its enshrinement in the Basic Law, which does not
provide full guarantee of its preservation in national legislation. Second,
such territory consists of several administrative-territorial units, each of
which still continues to maintain a certain level of legal personality. Third,
unlike the experience of foreign countries, such territory is not a subject of
municipal property rights and is not endowed with representative functions.

All of the aforementioned factors together create confusion, which does
not promote residents’ sense of accessibility, proximity, transparency, and
understanding of local government. In contrast, there is an increasing
perception of local governance detachment and the impossibility of citizens’
real effective influence on decision-making processes, resolution of local
issues, and so forth.

The domestic experience of local self-government territorial organization
shows that representative functions concerning the population are
performed not by the municipality (territory) but exclusively by local self-
government bodies, while the residents themselves act as the subject of
communal property rights.

Another important characteristic that territory acquires as "municipality”
is the ability to obtain and exercise powers. This derives from the common
definition of municipality as a distinct administrative-territorial unit that
has self-governing status and is endowed with powers in its territory in
accordance to national or regional legislation.!® The domestic model of
territorial organization of local self-government gives the ability to exercise
powers to local self-government bodies. Primarily, Art. 19 of the Constitution

1 Municipality is a political-administrative unit with its own territory; it bears responsibility
for local self-government, which is guaranteed to it by legislation. As local authorities,
municipalities are legal entities of public law with their own statute, budget, and
employees (translated by author). Retrieved from https://wirtschaftslexikon.gabler.de/
definition/gemeinde-34664.
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of Ukraine stipulates those public authorities, their officials are obliged
to act only based on within the powers and in the manner prescribed
by the legislation of Ukraine. Even though the Basic law establishes a
system of administrative-territorial units, it does not endow them with
powers, rejecting their integration with local self-government bodies into
a unified system that could be called a municipality. Furthermore, an
administrative-territorial unit can only obtain the ability to exercise powers
in case of certain transformation of its legal status from purely territory into
another legal status — that of a public authority entity [38, p. 50].!! Such
transformation can be ensured, in particular, through the mechanism of
registering such an entity, resulting in it acquiring corresponding powers,
including representative ones. In foreign countries, this may involve the
territory acquiring the status of a legal entity, which continues to be a
matter of debate in the context of the ongoing development of local self-
governance in Ukraine.

In most European countries, a municipality has legal personality regulated
by public law (for example, Belgium, Czech Republic, Poland) and has the
legal entity’ status (for example, Bulgaria, France, Germany, Portugal,
Romania, Slovenia).

Population of territory as a structural element of municipality

The population of the respective territory plays an important role in
municipality formation. Pursuant to Ukrainian legislation, the absence of
inhabitants in the respective territory constitutes grounds for liquidation
of the corresponding administrative-territorial unit (Part 7 of Art. 5 of
the Law of Ukraine "On the Procedure for Resolving Certain Issues of the
Administrative-Territorial Structure of Ukraine" [39]). In Ukraine, the social
foundation of local self-government is viewed as a certain community. This
emphasizes that the realization of local self-governance is a "collective"
matter. For this purpose, the concept of "territorial community" has been
introduced, which denotes all residents of the relevant territory. The
realization of local self-governance is reduced to the functional activity of
such a collective subject.

The inclusion of such a subject in the mechanism of local self-government
implementation can be assessed ambiguously. On one hand, it indicates the
widening of the principle of people’s power to the local level and widespread
use of democratic processes. In contrast, practical issues arise concerning
the existence of the territorial community and its exercise of people’s power.

1'This is all the more justified because the frequently used phrase "local self-government
body" is incorrect, as an authority body (council, mayor) cannot be "self-governing". It is
the administrative-territorial unit that manages its own affairs through its elected bodies.
The level of its self-governance depends on the degree of real decentralization in each
individual country.
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First, this subject is not permanent or established, as its personal
composition constantly changes. This has become particularly evident
during the war due to population displacement, with some territorial
communities ceasing to exist entirely. Second, membership in a territorial
community solely based on residence registration has also proven
ineffective. Situations arise where a person is only formally a territorial
community’ member through registration but does not participate in local
affairs due to actually living elsewhere. Third, its legal status is unclear, as
it emerges automatically, requires no creation or registration mechanisms,
and is not an authority body. Fourth, assigning the ability to implement
corresponding forms of participation and resolve issues of local significance
specifically to territorial communities is quite dubious, as all territorial
community’ members never participate in such forms.

Attention should be drawn to the specificity of public perception regarding
the idea of registering territorial communities as legal entities. This issue
acquired negative connotations in public discourse significantly earlier
than the matter of reforming territorial communities’ legal personality
became actualized at the state policy level. The formation of such negative
perception was driven by destructive activities of illegitimate entities that
positioned themselves as registrars of territorial communities. In the past
decade, a trend toward the spread of the so-called "fake communities’ virus"
has emerged, representing the phenomenon of self-proclaimed registration
of territorial communities without proper legal grounds or authority [40,

p- 5]
All this raises the question of whether it is necessary to maintain such an

entity as territorial community in national legislation, or simply abandon it
by endowing the territory’s residents with elements of its legal personality.

It should be noted that the model of territorial community somewhat
contradicts the one enshrined in the European Charter of Local Self-
Government. It does not contain such a subject. However, it extensively
operates with the concepts of "local population" and "citizens".

While positioning local self-government bodies in the foremost place in the
mechanism of municipal power implementation, the Charter does not deny
the possibility of direct citizen participation in governance. However, it does
not make them a specific subject but rather considers each of them as a
separate participant in municipal-power relations.

In the aspect of municipality formation, it would be reasonable to
discontinue the use of the term "territorial community" and instead
introduce "municipality population" or "municipality residents". This would
emphasize the social component of the municipality while reducing the
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dependence of local affairs resolution on the participation of the collective
subject in its entirety.

Local self-government bodies and officials play a central role in managing
local affairs in Ukraine. While the residents of the territory play a significant
role in the forming of the system of administrative bodies and monitoring
their work, they are significantly limited in their ability to independently
resolve issues of local importance. The system of participation forms
established in legislation and the specifics of implementing these forms in
practice indicate their limited application by the population. Therefore, local
self-government bodies come to the forefront in exercising municipal power.

As noted, they are dependent on and controlled by the territorial community,
as established by the Law of Ukraine "On Local Self-Government in Ukraine"
(Art. 75). However, such legislative provisions are somewhat formal, since
the bodies themselves act as the subjects responsible for organizing the
territorial community and its forms of participation. This indicates that
local self-government bodies are not fully integrated with the territorial
community (population) and the territory itself.

According to the provisions of the Constitution of Ukraine (Art. 140) and
the Law of Ukraine "On Local Self-Government in Ukraine", local self-
government bodies manage local affairs rather than the territory itself.
Territorial management is secondary; it occurs in one way or another when
resolving local issues. However, this approach also does not ensure the
integration between the territory and local self-government bodies, which
is especially crucial in establishing a municipality.

In Republic of Slovenia, the Czech Republic, legal personality at the local
level is held by the municipality itself, rather than by its internal bodies
(such as the municipal council, municipal committee, or mayor).!?

It is noteworthy that the legislator tries in any way to combine local self-
government bodies and the population. With this approach, the territorial
community is endowed with characteristics that are not inherent to it. In
particular, Part 1 of Art. 12 of the Law of Ukraine "On Local Self-Government
in Ukraine" establishes that the village, settlement, or city mayor is the
chief official of the territorial community. This leads to several concerns.
First, if they are the chief official of the territorial community, then there
should be others within the structure of the territorial community who are
subordinate to them. However, no other official is defined as an official of
the territorial community. Second, the territorial community is not a local
self-government body and therefore does not have its own organizational

12The key attributes of a municipality according to Law No. 128/2000 on municipalities
(municipal formation) are the community of citizens, territorial unit, and corresponding

property.
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structure, which follows from Art. 140 of the Constitution of Ukraine and
Art. 1 of the Law of Ukraine "On Local Self-Government in Ukraine", which
define the territorial community as residents united by permanent place
of residence. Thus, the mayor should be defined as the chief official of the
local self-government body. However, this approach would define their
relationships specifically with the management system rather than with
the population.

In essence, the described approach introduces and legalizes a corporate
governance model at the local level in Ukraine, where the territorial
community (residents) represents a prototype of a certain corporation or
business entity (company, etc.), which has a management system in the
form of local self-government bodies (similar to a board of directors or
supervisory board of a company) and an adopted statute of the territorial
community as the main corporate act. However, such relationships are not
characteristic of our legal system, in which local self-government bodies are
public authorities that manage public affairs in their respective territories,
whose acts are mandatory for implementation, and cannot be reduced to
an element in the system of corporate relations.

A significant role in such corporate model is assigned to property. In
Ukraine, communal property was formed precisely taking into account such
a corporate model (with the population — territorial community — defined
as the owner). However, such model is not acceptable for the national legal
system, which once again indicates the directions of changes in the process
of employing municipalities in Ukraine.

Conclusions

The domestic legislator quite cautiously applies the category of
"municipality" and "municipal’ to designate the relevant sphere of social
relations connected with the functioning of local self-government. It
attempts to introduce its own legal categories to designate the institutional-
territorial basis for local self-government development, using "hromada"
for this purpose and explaining this through its own historical tradition.
However, the intersection of etymologically identical but different in content
categories — "hromada" and "territorial hromada" — does not facilitate their
perception by the population and introduces elements of legal uncertainty
into legislation. This requires a review of the existing terminological
framework and the implementation of the European countries’ model based
on municipalities. Consequently, we propose to establish this concept at
the constitutional level and detail it at the level of law.

We propose to establish the key elements (components) of the municipality
(territory, population and the system of local self-government bodies
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operating within the respective territory) and define their interdependence.
This will lay the foundation for each municipality, through its population,
to choose its own model of municipal power organization in the future
(independently determining the name and types of local self-government
bodies that the population will form in their territory). This will allow to
implement the necessary level of population autonomy in organizing local
government, experimenting with relevant institutions, and, finally, to
forming the most functional model of managing the respective territory,
taking into account its size, population, predominant means of production,
sources of local budget revenue, etc.

Meanwhile, only the most crucial issues of organization and functioning
of local self-government should be regulated at the level of the special
Law of Ukraine "On Local Self-Government in Ukraine". This will allow for
the implementation of one of the most important European standards of
municipal power organization — where local self-government bodies act at
their own discretion within the limits not prohibited by legislation.

It should also be noted that the incorporation of municipality as a threefold
category will enhance the population’s role in managing local affairs and
allow for broader use of local democracy forms, including influencing the
activities of local council deputies.

Obviously, implementing the new legal institution of "municipality" will
require lengthy and thorough work on amending various legislative
acts, as well as a transition period during which special regulation of
previously existing legal relations will operate. This requires political and
administrative will to implement such a model. However, the effectiveness
and appropriateness, along with significant democratic advantages, are
also evident - municipalities will have a clear and transparent status, will
be capable to independently obtain rights and obligations (powers) and
bear responsibility for their implementation before the population. This is
substantiated by the analyzed European experience of effective functioning
of municipalities, which should be adopted in the future reform of local
self-government in Ukraine.
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Abstract

In the article the concept of corruption risks is examined and typical examples
of them in the field of public procurement are provided. The relevance of the
research topic is due to the need for effective control and transparency in
defense procurement during martial law, when the risk of corruption abuses
increases. Administrative and legal safeguards play a key role in ensuring
legality, integrity and rational use of budget funds in the defense sector. The
purpose of the study is to identify effective administrative and legal mechanisms
for preventing corruption risks during defense procurement during martial law,
as well as to develop proposals for improving legal regulation and control in
this area. To ensure a comprehensive and objective approach to the analysis
of the issue, the following methods were used: a comparative legal method for
comparing Ukrainian experience with the practice of the Republic of Lithuania
in preventing corruption in the defense sector; a system-structural method for
studying the relationship between state bodies responsible for procurement
control; socio-legal method for assessing the impact of corruption risks on public
trust and the security sector, etc. As a result of the study, 7 main categories of
corruption risk assessment were identified, including: low level of development
of anti-corruption legislation; political instability, economic crisis, etc.

Keywords: integrity threats; military acquisitions; Ministry of Defence of Ukraine;
government purchasing.
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AZMiHICTpaTUBHO-NIPABOBI 3aN00XKYUKHA
KOPYNUiAHUX PU3UKIB IPHU 3iliCHEHHI 000POHHUX
3aKyniBeJib IiJ] 4aC BOEHHOI'O CTaHY

PomaH Bosioagumuposud lllanosan
HayioHaavHull topuduyHull yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa

CHeryosie MaTy/n1beHe
YHisepcumem Mukosaaca Pomepica
BinwvHioc, /Tumea

XpuctuHa BosiogumupiBHa CosiHieBa*
HayioHanvHull opuduyHull yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
*e-mail: h.v.solnceva@nlu.edu.ua

Anorauisa

AxmyanvHicme memu OOC/LOIKEeHHSL 3YMOBAEHA HEO0OXIOHICMI0 eghexmusHoz0
KOHMPO0 Mma npo30pocmi 8 000POHHUX 3AKYNIeNsiX Ni0 uac 80€HHO20 CMAHY,
KOAU 3pocmae pusuk KOPYNUIUHUX 3/1082KUBAHb. AOMIHICMpamusHO-npasosi
3anob6DKHUKU 8i0i2paromb KA0U08Y POJib Y 3abe3neueHHi 3aKoHHoCmi, 0obpouec-
HOCMIi Ma PAyioHANIbHOMY S8UKOPUCMAHHL 61002KemHUX Kouumie 8 060poHHOMY
cexmopi. Memoro 00CniOsKeHHs € BUSHAUEHHS e(peKmUBHUX AOMIHICMPAMUBHO-
npagosux MexaHizmie 3anobieaHHs KOPYNUIUHUM pusuKam nid uac o6opoHHUX
3aKynieesb 8 YmMo8ax 80EHHO20 CMAHY, A MAKOXK Ni020mMo8Ka NPono3uyiil 3 yoo-
CKOHAJIEHHSL NPABOBO20 PE2YNI0B8AHHSL MA KOHMPOJ0 8 Uill cgpepi. [ns 3abes-
neueHHsT KOMNIEKCHO20 ma 06°eKmugHoz20 nioxody 00 AHANI3Y Ub020 NUMAHHS
6YJ/10 BUKOPUCMAHO MAKL MeMoOU: NOPIBHSTLHO-NPABOBUTL Memo0 — 0Jisl NOpPie-
HSIHHSL 8IMUU3HSIHO020 00c8i0Yy 3 npakmukot Aumoescevkoi Pecnybaiku y 3anobi-
2aHHI Kopynuyii 8 060POHHOMY CEKMOpPL; CUCMEeMHO-CMPYKMYPHUT memo0 — ONsl
BUBUEHHSL 83AEMO38 ’A3KY MK 0EPIKABHUMU OP2AHAMU, 8I0N0BIOANTbHUMU 3A KOH-
mpoJsib 3aKynigesnb; COUIANbHO-NPABO8ULL MemOo0 OUIHKU 8NAUBY KOPYNUITHUX
pusukie Ha 008ipy 2pomadcbkocmi ma cekmop 6e3neku mowio. Y pesyaomami
0oCNiONEeHHSL 6Y10 8USHAUEHO CIM OCHOBHUX KAME20pili OUIHKU KOPYNUIUHUX
pusuKie, 3okpema: HU3bKUN PiBEHb PO38UMKY AHMUKOPYNUILUHO20 3AKOHO0AE8-
cmea, noAiMmuyYHa HecmabilbHICMb, EKOHOMIUHA KPU3A Mouio.

Knrouoei cnoea: kopynuiliHi pusurxu; 060poHHI 3axynieni; MiHicmepcmeo 060-
poru YrKpairu; nybniuHi 3aKYniel.
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Introduction

According to the results of the research, in 2023 Ukraine ranked 104th in
the Corruption Perceptions Index, significantly improving its performance
compared to previous years. Defense procurement is a very important
component of the functioning of any state, because it primarily concerns
the preservation of territorial integrity and the ability to retaliate in time in
the event of an aggressor attack. The full-scale invasion, which began on
February 24, 2022, once again emphasized the need to increase the level
of transparency in defense procurement, as well as proper supervision over
them due to an increase in revenue.

Although the term "corruption risks" is not explicitly defined in Ukrainian
legislation, particularly in the text of existing legal norms, it has
nevertheless become a widely used and recognized concept in academic
and policy discussions. Its development gained momentum especially after
the adoption of the Law of Ukraine "On Prevention of Corruption", which,
while not providing a strict legal definition of corruption risks, set the stage
for their practical identification and management within anti-corruption
strategies. Since then, the term has entered the scientific and professional
discourse, where it is interpreted in various ways.

Scholars and practitioners often distinguish between a broad and a narrow
understanding of corruption risks. In the broad sense, corruption risks are
viewed as potential circumstances or systemic factors that create favorable
conditions for corrupt behavior within public administration or decision-
making processes. This interpretation includes institutional weaknesses,
insufficient transparency, lack of accountability, and legal ambiguities
that may enable misuse of authority or public resources. In the narrow
sense, corruption risks are more specifically tied to individual processes or
decisions that may directly lead to corrupt actions, such as procurement
procedures, licensing, or public service delivery.

Literature review

The intersection of administrative law, defense procurement, and anti-
corruption policy has become critically important in the context of martial
law. Although the concept of corruption risks is not formally defined in
Ukrainian legislation, it has gained widespread academic and practical
attention, particularly following the adoption of the Law of Ukraine "On
Prevention of Corruption" (2014). This law laid the foundation for identifying
and managing integrity threats in public administration, even though it
lacks explicit provisions regarding wartime procurement [1].

A notable academic interpretation is offered by Yu. Dmytriev (2020), who
describes systemic corruption risks as those that arise due to fundamental
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shortcomings in the structure and functioning of public administration
systems. According to Yu. Dmytriev, these risks are to be analyzed primarily
in relation to the level of corruption embedded in the preparation, adoption,
and implementation of management decisions. In this view, the focus is not
on isolated corrupt acts but on the underlying administrative environment
that allows corruption to flourish [2].

N. Kuznietsova and S. Denysov (2021) argue that emergency defense
spending demands heightened administrative control mechanisms and legal
safeguards to ensure accountability without impeding national security.
Contemporary research, including policy papers by the National Agency
on Corruption Prevention (NACP, 2022) and Transparency International
Ukraine (2023), emphasizes tools such as pre-procurement risk assessment,
digital procurement systems (e.g., ProZorro), external audits, and civil
society monitoring as key safeguards [3].

A. Melnyk (2022) highlights the potential of "adaptive compliance models"
in balancing urgency and legality in wartime procurement [4]. Moreover,
international frameworks such as the OECD’s Recommendation on
Public Integrity (2017) and NATO’s Building Integrity Program provide
valuable guidance, promoting principles of transparency, internal audit,
whistleblower protection, and ethical leadership in defense procurement
systems.

Legal scholars note that recent wartime legislative changes in Ukraine,
which simplify procurement procedures for defense purposes (e.g., Cabinet
of Ministers Resolutions 2022-2023), must be counterbalanced by post-
facto audits and clearly defined accountability standards.

It is crucial to understand the various phenomena (such as fraud, corruption
and collusion in public procurement) and to establish what methods
and practices the academic community has investigated to help identify
actors and organizations involved in fraudulent activities in the public
procurement process. For example, the introduction of e-procurement
processes/methods has increased transparency and competitiveness, as
well as reduced bureaucracy associated with procurement processes [5].
However, this area still needs further research.

Paying tribute to the scientific achievements of researchers, it should be
noted that the necessity of a nuanced administrative-legal strategy to
manage corruption risks in defense procurement under martial law requires
clarification and detailing of both individual aspects and the phenomenon
as a whole, combining domestic reforms with international best practices
to preserve legality, efficiency, and public trust.
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Materials and Methods

The purpose of the article is to identify effective administrative and legal
mechanisms for preventing corruption risks during defense procurement
during martial law, as well as to develop proposals for improving legal
regulation and control in this area.

The methodology for studying the issue of the administrative and legal
safeguards aimed at mitigating corruption risks in the context of defense
procurement during martial law in Ukraine involves the application of
general scientific, comparative, and special methods and approaches, which
allows achieving the above goal.

The doctrinal (normative) method was used to examine the current
legislative and regulatory acts regulating defense procurement and
anti-corruption mechanisms in Ukraine. This includes analysis of the
Laws of Ukraine "On Prevention of Corruption" (2014) and "On Public
Procurement", relevant wartime resolutions of the Cabinet of Ministers,
and procedural documents issued by the National Agency on Corruption
Prevention (NACP).

The comparative legal method allowed for a contextual comparison of
Ukrainian experience with the practice of other countries in preventing
corruption in the defense sector. This comparative dimension helps identify
gaps and opportunities for harmonization with global anti-corruption
standards.

The system-structural method was applied to analyze the interaction
between administrative bodies involved in defense procurement,
including the Ministry of Defense, procurement agencies, and anti-
corruption watchdogs. This helped to understand the operational
dynamics and institutional fragmentation that affect the implementation
of safeguards.

Additionally, socio-legal method was used for the assessment of the impact
of corruption risks on public trust and the security sector, and inductive-
deductive method — for formulating general conclusions based on specific
facts and legal norms.

Overall, this methodological framework ensured a comprehensive
examination of both the legal norms and their practical implementation,
allowing the study to assess the effectiveness of existing administrative and
legal safeguards and propose data-informed recommendations for policy
and legislative improvement.
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Results and Discussion

Administrative and legal safeguards against corruption risks in
defense procurement under martial law: the case of Ukraine

A multidimensional understanding of corruption risks is important for
developing effective preventive measures, including administrative and legal
safeguards, institutional reforms and strategic monitoring mechanisms,
especially in high-risk sectors, such as defense procurement and
extraordinary state expenditures.

One of the key administrative and legal safeguards against corruption
risks in the defense sector under martial law is the effective functioning
of the financial control system, in particular, electronic declaration. As
R. Nehara and other researchers rightly point out, the suspension of
declaration mechanisms during martial law "creates favorable conditions
for potential abuses by unscrupulous civil servants" and at the same time
"impedes the implementation of anti-corruption policy in the country and
complicates further verification of information" [6]. This confirms the need
for the earliest possible restoration of transparent administrative and legal
procedures in the field of public finances, even under martial law.

It is worth paying attention to the experts of the Center for Political and
Legal Reforms, who consider corruption risks as legal, organizational and
other factors and causes that generate, encourage (stimulate) corruption
in the sphere of administrative services and state control and supervision
activities. As for other positions, the experts of the Cabinet of Ministers
of Ukraine consider the following: corruption risks are a set of legal,
organizational and other factors and causes that generate, encourage
(stimulate) individuals to commit corruption offenses while performing
their state or local functions. The National Agency for the Prevention of
Corruption has provided recommendations that corruption risk is the
probability that a corruption offense or an offense related to corruption will
occur, which will negatively affect the achievement of the specified goals and
objectives by a government body. This is a set of legal, organizational and
other factors and reasons that generate, encourage (stimulate) individuals
to commit corruption offenses while performing their official duties [7,
p. 40].

The sphere of public procurement is characterized by a high level of
corruption due to the low level of transparency of this process. Since the
adoption of the Law of Ukraine "On Public Procurement", some issues have
been generalized and systematized, and some factors that could influence
the increase in corruption in this direction have been eliminated. For
example, the concept of "electronic procurement system" was introduced,
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which is interpreted as an information and telecommunications system that
ensures the conduct of procurement procedures, the creation, placement,
publication and exchange of information and documents in electronic
form, which includes the web portal of the authorized body, authorized
electronic platforms, between which automatic exchange of information
and documents is ensured. Thus, the system of procurement through their
electronic format — the Prozorro system [8] was improved.

To understand how to reduce the number of corruption risks, it is important
to cover not only the sphere of defense procurement, but also to assess
the overall picture that exists in the state. According to S.M. Ivasenko,
corruption risks can be assessed in the following categories: 1) low level
of development of anti-corruption legislation; 2) political instability in
the state, its economic crisis and, as a result, property stratification of
the population; 3) many state control bodies and lack of structure in the
exercise of powers; 4) uncontrolled growth in the number of organizations
of various forms of ownership and countries of origin; 5) inability of law
enforcement and tax authorities to quickly and effectively counteract
offenses in the field of corruption; 6) lack of a systematic approach to
combating economic crime and corruption; 7) lack of norms aimed directly
at reducing the level of economic crime and corruption [9, p. 38].

Taking into account the above, the following general corruption risks
that may arise during public procurement can be identified: falsification
of documents; disclosure by an official of an organization to one of the
participants in the procurement procedure of confidential information
about the offers of other participants; concealment of a conflict of interest
by an employee of the organization who is directly involved in organizing the
procurement procedure; collusion between participants in the procurement
procedure; publication of incomplete information about the procurement
procedure, its assessment and the decision to determine the winner on
the official website; acceptance of an offer, promise or receipt of an undue
advantage by the chairman and/or member of the tender committee or
member of the technical committee from a potential counterparty; abuse
during the evaluation of competitive bidding offers of participants in the
procurement procedure in order to reject the winner’s offer [10].

The introduction of the ProZorro electronic bidding system has become
an opportunity to prevent corruption in procurement, increase the level of
transparency and create a healthy competitive environment in this area to
receive the best offers and attract foreign investment. The website provides
all the information regarding the sequence of processes, as well as the
importance of involving the public in monitoring the implementation of
what the state buys with citizens’ taxes. This already speaks of compliance
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with the first criterion for preventing corruption - increasing transparency.
In public access, on the first page you can find out how to search for
information, what useful resources to turn to, why this system exists, etc.

The key principle of Prozorro is Everyone sees everything. First, procurement
for state funds takes place online, and therefore anyone can virtually visit
the auction. In addition, in the case of attempts to hold a tender with a
hint of corrupt actions, such an episode immediately receives publicity
(for which more attention from the public is needed), and there is also
an opportunity to view deleted documents, because the history of edits is
saved. However, it is worth noting that the system cannot independently
assess either the appropriateness of procurements or their corruption, but
only highlights abuses for further investigation.

However, this all concerns the general process of public procurement. What
about the defense sector, which is currently the most pressing topic? Since
the beginning of the full-scale invasion, the Ministry of Defense of Ukraine
has been at the center of scandals several times regarding the purchase
of uniforms for the military, food for the Armed Forces of Ukraine, the
supply of weapons, etc., which causes considerable indignation among the
public and international partners. And even if procurement can be carried
out according to all the rules through the ProZorro electronic system, this
does not mean that the quality of the goods will also be proper, because
it is difficult to control. Of course, this affects the long-term prospects for
cooperation with Ukraine in the defense sector in the future. That is why
it is necessary to respond quickly enough to such episodes and develop
effective safeguards against corruption risks.

The potential benefits of corruption in the defense sector are determined
by a number of factors, including: the scale of defense funding under
the control of military officials; the level of discretionary power held by
these officials; and the degree of openness and accountability of defense
procurement processes.

The Ministry of Defense of Ukraine carries out procurement both centrally
and decentralized. Most procurement is carried out centrally, which
accounts for about 80% of needs. According to the Budget Code of Ukraine,
if the subject of procurement does not contain information constituting a
state secret, the procurement process is regulated by the Laws of Ukraine
"On Public Procurement" and "On Peculiarities of Procurement of Goods,
Works and Services for Guaranteed Provision of Defense Needs". These laws
regulate the timeliness and efficiency of procurement for the needs of the
Armed Forces of Ukraine and other military formations in the conditions of
a special period, a state of emergency and a Joint Forces operation.
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However, what about the specifics of defense procurement during the
martial law legal regime? During the first 7 months of martial law, more
than 20 regulatory legal acts were adopted, the main one being the
Resolution of the Cabinet of Ministers of Ukraine No. 169 of February
28, 2022 "On Some Issues of Defense and Public Procurement of Goods,
Works and Services under Martial Law". This and other documents were
regularly amended, which can be summarized as follows: the contract
price is determined on the basis of the cost estimate prepared by the
executor of the state contract; revision of the agreed contract price is not
allowed, except in cases of concluding import contracts; it is prohibited
to conclude offset contracts [8]. Later, since June 2022, the government
resumed mandatory procurement in the ProZorro system, but with the
possibility of conducting some procurement outside the system. This
Resolution was very helpful in the first months of the war and was able
to establish processes for the need for rapid procurement, but it was
replaced by the following one [11].

The provisions of the Law of Ukraine "On Defense Procurement" [12]
in the provisions of Art. 30 refer us to the document approved by the
Resolution of the Cabinet of Ministers of Ukraine dated November 11, 2022
No. 1275. It is noted that state customers carry out defense procurement
of goods and services for defense purposes, other goods and services for
guaranteed provision of security and defense needs, the value of which is
equal to or exceeds 200 thousand hryvnias, works for defense purposes
and works for guaranteed provision of security and defense needs if their
value is equal to or exceeds 1.5 million hryvnias (except for procurements
determined by law), in the electronic procurement system in one of the
following ways: 1) conducting open tenders; 2) conducting simplified
procurements; 3) in the procedure for selecting a supplier by requesting
suppliers’ proposals; 4) by applying a framework agreement in accordance
with these features [13].

Later, in 2023, the National Agency for the Prevention of Corruption
conducted a comprehensive study "Corruption Risks during Public
Procurement under Martial Law" and identified a number of corruption
risks. This was due to the particular relevance of anti-corruption reform
even under martial law. As a result of the study, the following corruption
risks were identified: the possibility of submitting tender offers at a price
higher than the expected cost; abuse of procurement through an electronic
catalog; use of "artificial barriers" in procurement in favor of a specific
participant; corruption through direct contracts; inability to appeal
decisions, actions or inaction of customers during simplified procurement
procedures, etc. [14].
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While monitoring defense procurement in the same year, the NACP
identified a list of risks that could contribute to corruption offenses. The
most common was the lack of control over the intended use of budget
funds received as advance payments by suppliers. To combat corruption
in the defense sector, it is necessary to prioritize anti-corruption measures
and implement comprehensive strategies. These include creating a reliable
legal framework and regulatory mechanisms, ensuring transparency in
defense budgeting and procurement processes, promoting accountability
and oversight, and encouraging the participation of civil society
organizations and independent media in monitoring defense-related
activities.

Thus, in 2023, the Department for Prevention and Detection of Corruption
was established in the Ministry of Defense of Ukraine, the purpose of
which was to spread the principle of zero tolerance for corruption. As of
now, it is too early to look at the results of the Department’s work, as
training is currently being conducted for newly appointed public servants,
and experience is also being exchanged with relevant Departments and
other bodies. In addition, another institutional change was the creation
of the Defense Procurement Agency by order of the Ministry of Defense
of Ukraine dated June 17, 2022 No. 159. According to the charter,
this state-owned enterprise was to become the only national agency
for centralized procurement of goods, works and services in the field of
national security and defense at the expense of the state budget and other
sources. However, only in 2023 was this issue regulated at the legislative
level [15, p. 325].

In June 2024, the first results of the reform were published. The Ministry
of Defense of Ukraine transferred the procurement function to specialized
structures: the State Operator of the Rear (which is responsible for the
acquisition of tangible property, food, body armor and other support) and
the Defense Procurement Agency (which carries out the procurement of
weapons and military equipment). As the Deputy Minister of Defense of
Ukraine noted, over 210 billion were saved on rear procurement alone,
which is almost 25% of the total amount of budget funds allocated to the
State Operator of the Rear for concluded contracts [16].

The table below summarizes the corruption risks that existed before the
introduction of martial law in the field of defense procurement in Ukraine,
the risks that emerged afterwards, as well as those administrative and
legal safeguards that have either already been implemented or may be
implemented in the future (Table 1).
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Table 1. Corruption risks in the field of defense procurement during
martial law and administrative and legal preventive measures

Corruption Risk

Administrative and Legal Safeguard

Abuse of simplified procurement
procedures allowed since the
introduction of martial law

Introduction of stricter sanctions for abuse of
simplified procedures and limits on their allowable
number

Lack of proper control over the volume
and appropriateness of procurements

Implementation of a market price monitoring
system for defense products and services;
Enhancement of the qualifications of procurement
staff; Classification of goods and services for
procurement by categories, with separate
regulation for construction and repair of roads,
housing stock, and other infrastructure objects

Operation of a large number of
bodies aimed at controlling defense
procurement

Optimization of all bodies related to anti-
corruption activities by consolidating them into
several independent control authorities; Clear
delineation of the powers of control bodies in
legislation

Lack of public access to procurement
information

Elimination of legislative gaps by detailing
necessary procurement procedures such as
planning, justification, etc.

Possibility to conduct procurements
outside the ProZorro system under
martial law conditions

Introduction of strict control over procurements
carried out outside the system

Inability of small companies to
participate in procurements, creating
unequal conditions for participants

Division of large lots into smaller ones; each
participant enters the bidding with a catalogue,
and upper and lower price limits are set for each
item

Adoption of numerous normative legal
acts related to defense procurement
causing legislative conflicts

Refinement and optimization of existing legislation
to eliminate inconsistencies;

Analysis of international legislation and its
adaptation to Ukrainian realities

Lack of competition in procurement
areas considered state secrets

Introduction of restrictions on what information
can be disclosed and what cannot (e.g., the fact of
procurement or production of specific weapons is
not secret, but details about characteristics and
procurement locations are concealed)

In addition to all of the above, in June 2024, the Ministry of Defense of
Ukraine expressed a desire to change the leadership and reorganize the
Main Directorate for the Development and Support of Material Support of
the Armed Forces. How? By creating a collegial body for the organization of
the development of material support of the Armed Forces to review existing
technical documentation and adopt new ones in accordance with NATO
standards. This process is part of the procurement reform, which aims
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to increase transparency and efficiency in the field of material support.
Technical specifications must be adapted to the new realities in which the
state finds itself so that local manufacturers can provide quality goods and
healthy competition is maintained.

Given the large number of scandalous procurements that took place during
2022-2024, it is also important to understand the state of the legislation
related to liability for corruption offenses. This can be distinguished as a
separate corruption risk, which also requires due attention. According to
Art. 65-1 of the Law of Ukraine "On Prevention of Corruption", in the event
of a criminal offense being committed on behalf of and in the interests of a
legal entity by its authorized person independently or with the complicity of
a legal entity in cases specified by the Criminal Code of Ukraine, criminal
law measures shall be applied [17].

If we refer to the note to Art. 45 of the Criminal Code of Ukraine, then
corruption-related criminal offenses according to this Code are considered
to be criminal offenses provided for in Articles 191, 262, 308, 312, 313,
320, 357, 410, in the case of their commission through abuse of official
position, as well as criminal offenses provided for in Articles 210, 354, 364,
364-1, 365-2, 368-369-2 of this Code.

Criminal offenses related to corruption, according to this Code, are
considered to be criminal offenses provided for in Articles 366-2, 366-3 of
this Code [18].

The doctrine is ambiguous about the system of corruption criminal offenses
set out in the current legislation, since Section 17 of the Special Part covers
most, but not all, offenses. In addition, not all criminal offenses of this
section can be considered corruption. One of the unclear questions remains
whether criminal liability measures for corruption criminal offenses will
be strengthened by making amendments and additions to the current
legislation in wartime conditions [19, p. 77].

Deputies of the Verkhovna Rada of Ukraine have developed two draft laws:
"On Amendments to the Criminal Code of Ukraine to Strengthen Criminal
Liability for Corruption Offenses Committed in Conditions of Martial Law
or a State of Emergency” and "On Amendments to the Criminal Code of
Ukraine to Strengthen Liability for Corruption Offenses Committed in
Conditions of Martial Law or a State of Emergency". Each of these draft laws
has its own inaccuracies and advantages. The first aims to hold accountable
for offenses committed in 2022, and the second includes such a type of
sanction as life imprisonment for committing offenses. The authors of the
draft law indicate that it is also proposed to increase the minimum limit
of punishment in the form of restriction of liberty within the framework of
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some articles. However, of course, the approach to strengthening liability
should be comprehensive and take into account foreign experience, the
realities of existing Ukrainian legislation and development prospects [19,
p. 77].

In addition, the issue of the division of powers remains unclear. The
interaction of law enforcement agencies and the defense sector is rather
ambiguous. The National Anti-Corruption Bureau of Ukraine, the State
Bureau of Investigation and the National Police of Ukraine can investigate
various offenses on the basis of one fact, but who deals with the issue of
abuses in the defense sector is unclear.

It can be assumed that in order to effectively combat corruption, it is
necessary to make changes to the legislation that significantly complicate
even the commission of certain corruption offenses, rather than increase
criminal liability for such offenses. Perhaps it is useful to work and improve
in a completely different direction. In particular, it is necessary to improve
personnel selection, ensure integrity checks and continuous training of
investigators, prosecutors and judges, eliminate contradictions and other
imperfections in the current legislation [19, p. 78].

Within the framework of combating corruption in the territorial defense
system, the introduction of administrative and legal control mechanisms,
including electronic procurement, auditing, data transparency and anti-
corruption expertise, is extremely important. Clear administrative and
legal mechanisms, which provide for constant monitoring, auditing and
transparent reporting, are the first steps in maintaining defence capability
[20]. Thus, the effective implementation of anti-corruption measures in the
field of defense procurement involves the synergy of legal regulation, digital
solutions and public oversight.

Defense procurement has long been considered to have significant
potential for corruption and state capture. As evidenced by research by
many scholars, in most European countries the risks of corruption in
defense procurement are higher than in public procurement in general.
This is explained by the specifics of military contracts, in particular
their complexity, high cost, limited range of suppliers and insufficient
transparency of procedures. In the context of Ukraine, which is under
martial law, adapting the experience of EU countries will contribute to
increasing the efficiency and integrity of defense procurement [21].

Corruption risks in defense procurement and administrative and
legal preventive measures: the experience of Lithuania

If we turn to the experience of the Republic of Lithuania in the field of
defense procurement, as a member of the European Union and NATO,
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the country pays considerable attention to the issue of preventing
corruption in the defense sector. To minimize corruption risks in defense
procurement, Lithuania has created an effective comprehensive regulatory
framework, which includes 3 main documents, namely: The Law on the
Prevention of Corruption [22], which defines the main principles, goals and
objectives of preventing corruption, as well as measures to create an anti-
corruption environment; The National Anti-Corruption Program [23], which
is a strategic document that unites the efforts of all institutions in the
development of anti-corruption activities and implementation of legislation;
The Law on Public Procurement in the Field of Defense and Security [24],
which regulates procurement procedures in the defense sector, ensuring
transparency and accountability.

The Lithuanian example makes it clear that the implementation of EU
regulation in the field of defense and security procurement at the readiness
stage helps to balance management processes with legal regulation and
allows creating the prerequisites for legal procurement in situations of
possible direct threats to national security [25].

Based on the regulatory framework in Lithuania, a number of administrative
and legal safeguards against corruption risks in defense procurement can
be identified: 1) transparency of procurement procedures: the legislation
provides for the mandatory publication of information on tenders and
contracts, which contributes to increased accountability and reduced
opportunities for corruption; 2) assessment of corruption risks: regular
analysis and identification of potential corruption risks in the defense
procurement process allows for timely preventive measures to be taken,;
3) control over confidentiality: taking into account the specifics of defense
procurement, Lithuania has developed mechanisms to ensure a balance
between the necessary secrecy and transparency, in particular through a
clear definition of criteria for classifying information; 4) implementation
of electronic procurement systems: the use of electronic platforms for
tendering reduces the human factor and increases the objectivity of the
selection of suppliers.

The following table is based on an analysis of Lithuania’s National Anti-
Corruption Program for 2015-2025, as well as OECD and Transparency
International reports. It reflects Lithuania’s systematic approach to
minimizing corruption risks in the defense sector through legislative and
institutional reforms (Table 2).
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Table 2. Corruption risks in the field of defense procurement
and administrative and legal preventive measures

Corruption Risk Administrative and Legal Safeguard

Abuse of simplified procurement|— Establish clear criteria for the use of intra-
procedures or intra-group transactions |group transactions to avoid bypassing open
tender procedures

— Strengthen oversight of simplified procedures
through the electronic procurement system

Lack of control over the justification and | - Implement mandatory internal audits and risk
volume of procurements management systems within public institutions
— Centralize harmonization of internal control
and auditing through the Ministry of Finance

Excessive number of agencies overseeing |- Consolidate anti-corruption oversight
defense procurement functions under the Special Investigation
Service (STT)

— Clearly define the division of powers among
STT, the Central Electoral Commission, and
other relevant bodies

Lack of transparency in procurement | - Mandatory use of the electronic procurement
information system for publishing tender information

— Set legal requirements for publishing
procurement plans and tender results

Possibility to conduct off-system |- Define clear conditions and limits for
procurements under emergency or | conducting procurements outside the electronic
wartime conditions system

— Ensure transparency and accountability of
such procurements to relevant oversight bodies

Lack of competition in procurement |- Establish clear criteria for classifying
sectors classified as state secrets procurements as secret

— Ensure maximum possible transparency of
non-sensitive aspects of such procurements,
while protecting confidential information

Conclusions

Taking into account the Lithuanian experience in preventing corruption
risks in defense procurement and the analyzed existing corruption risks and
administrative and legal safeguards in Ukraine, the following conclusions
can be drawn:

1. Lithuania has implemented a National Anti-Corruption Program
(currently valid for 2015-2025), which ensures stability and strategic
coherence of anti-corruption policy. Accordingly, it is advisable for Ukraine
to adapt a similar long-term program taking into account the state of war
and the needs of the defense sector.

2. Lithuanian legislation guarantees the maximum possible openness
of defense procurement, while protecting information that constitutes a
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state secret. Ukraine should improve the balance between security and
transparency, providing for a clear separation between public and classified
information.

3. In Lithuania, anti-corruption functions are concentrated in one
specialized body, the Special Investigation Service (STT), which ensures
effective control and avoids duplication of powers. In Ukraine, it is worth
optimizing the functions of relevant regulatory authorities and other
structures, ensuring coordination and unification of powers.

4. Lithuania has adopted a special law on defense procurement, which takes
into account the specifics of security and efficiency of such procedures.
Ukraine should deepen the differentiation of regulatory regulation for
defense procurement, in particular under martial law.

Combating corruption in the defense sector requires a comprehensive
approach that addresses both systemic issues and individual responsibility.
The institutional reforms in public procurement initiated in Ukraine
after the Revolution of Dignity provided the basis for effective monitoring
and public oversight, which has persisted even in the face of a full-scale
invasion. This demonstrates that transparency, accountability, and
engagement with civil society are essential components of ensuring integrity
and efficiency in defense procurement, especially during martial law [26].

Thus, combating corruption in the defense sector requires a multifaceted
approach that addresses both systemic problems and individual
responsibility. By promoting integrity, transparency, and accountability in
the defense sector, as well as encouraging international cooperation, our
state can strengthen national security, restore public trust, and ensure
the efficient and rational allocation of resources for the country’s defense
needs, which is a priority during martial law.
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Abstract

The relevance of this article lies in examining the prospects for implementing and
utilizing an information system for recording and analyzing cases of improper
medical care, with the aim of optimizing the investigation of iatrogenic crimes.
The objective of this research is to demonstrate the necessity of developing and
implementing such systems and to determine the practical possibilities of using
information technologies to enhance the efficiency of investigating iatrogenic
crimes. To achieve this goal, the study analyzed 20 judgments of the European
Court of Human Rights concerning adverse outcomes in the provision of medical
care; the World Health Organization’s report on patient safety incident reporting
systems; and the national Concept for the Development of a Strategy to Prevent
Defects in the Provision of Medical Care. The research methodology includes the
dialectical method, comparative legal method, structural-functional method, as
well as sociological, analytical, statistical, and other methods. During the study,
the key factors prompting the urgent need for effective mechanisms and innovative
technological solutions to improve the investigation of iatrogenic crimes were
identified and examined. An analysis of the World Health Organization’s report
on incident reporting systems related to patient safety has been carried out, the
results of which indicate the existence of certain organizational problems in the
implementation and use of such systems and proposed ways to address them. The
results of this article include: proving the necessity of creating and implementing
an information system for recording and analyzing cases of improper medical
care; substantiating the position that the development and implementation
of such a system in Ukraine will contribute to optimizing the investigation of
iatrogenic crimes; arguing that the use of an information system for recording
and analyzing cases of improper medical care will assist pre-trial investigation
bodies in establishing the mechanism of iatrogenic crimes and its constituent
elements; establishing a causal relationship between the actions (or inaction) of
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the person providing medical care and the adverse consequences in the form of
harm to the patient’s health or their death; ensuring the prompt notification of
law enforcement agencies about the occurrence of a case of improper medical
care; simplifying the procedure for initiating criminal proceedings based on the
facts of iatrogenic crimes; preventing obstruction in identifying cases of improper
medical care by interested parties; and developing preventive recommendations
for avoiding iatrogenic crimes. The issues discussed and conclusions drawn
will also be useful for researchers, practicing lawyers, criminalistics experts,
attorneys, and judges.

Keywords: iatrogenic crimes; information system; criminalistics support;
forensic examination; criminalistic methodics; special knowledge.
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AHoTania

AxmyanvHicms O0aHoi cmammi nosasizae 8 O0O0CNIOXKeHHI nepcneKkmug 3anpo-
B8AO0IKEHHSL. MA SUKOPUCMAHHSL THPOPMAUIliHOI cucmemu 0b6NIKY ma GHANIZY
eunaodKie HeHANesKH020 HAOAHHSI MeOUUHOi 0ONoMo2U 3 Memor ONMuMisa-
Uil po3cnidyeaHHsr simpozeHHUX 3710uUHI8. Memot ybozo O0ocnioskeHHst € doge-
OeHHsl HeobxXiOHOCMI CMBOPEHHSL Ui 8NPOBAOIEHHSL MA 8UIHAUEHHS NPAKMUUHUX
MmooKknugocmetll. BUKOPUCMAHHSL THPOPMAYIUHUX CUCMEM 3 MEemor0 ONmumisa-
Uil po3cnioy8aHHs SAMPOEHHUX 3/IOUUHIB. st 00CSIZHeHHSL memu 00CHIOIEeHHSL
6y.io0 npoaranisoearo 20 piweHb €8poneticbkozo cyoy 3 npag atoouHu (E€CIIA)
Yy cnpasax w000 HACMAHHS HEeCNpUsIMAUBUX HACNIOKI8 NpUu HAOAHHI Meouu-
Hoi donomoeu; 38im BcecgimHboi opzaHizauii oxopoHu 300p0o8’ss npo cucmemu
38iMYyeaHHs. w000 HYUdeHmie, noe’s3arux 3 besnexkor nauyieHmie ma KoH-
uenuiro gopmyeaHHs cmpameeii 3anobizaHHsi Oegpexkmam HAOAHHSL Meouu-
Hol donomozu Y 8IMUUSHSIHIU cucmemi 0XOpoHU 300pos’s. Ceped memoois, 30
00NOMO2010 AKUX 30IUCHIOEMBCA OOCHIOIKEHHS Ulel memu MOXKHA SUOLIUMU:
dianexmuuHuil memood, NOPIBHSIIbHO-NPABOBUTL MemOo0, CMPYKMYPHO-PYHKUI-
OHANBHULL Memo0, COUIONOIUHUN, AHANIMUUHUL, CMAMUCMUUHUT Memoo0 ma
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iHwi. Y npoueci 00cnioskeHHs 6Y/l0 8USHAUEHO Mma O00CHIOIEeHO UUHHUKU, SUKL
oukmyroms HA2ANbHY nompeby 8 NOWYKY 0le8UX MEXAHIZMI8, HOBIMHIX MEeXHO-
JIO2IUHUX pilleHb Ot NIOBUULEHHS e(heKMUBHOCMI PO3CNIOYBAHHSL SIMPO2EHHUX
3n0uuHig. 30ilicHeHo aHani3z 38imy BcecgimHboi opeaHizauii oxopoHu 300po8’st
npo cucmemu 38iMYe8aHHsT U000 HYUOeHmMi8, nos’si3aHux 3 be3anexKor nayieH-
mis, pe3ysbmamu sKo20 C8i0UamMb NPO HASBHICMb NEBHUX OpP2aHI3AUIUHUX
npobnem npu 3anposadrKeHHi ma 8UKOPUCMAHHI MAKUX cucmem i 3anponoHo-
8AHUX WNAXI8 iX supiueHHs. Pesynemamamu cmammi s8asemobcest: 008e0eHHs
HeobxiOHOCMI cMBOpeHH S Tl BNPOBAOIKEHHSL IHPOPMAYIliHOT cucmemu 00Ky ma
aHanizy eunadkie HEHANEIKHO20 HAOAHHS MeOUuUHOT 0onomoau; o0TPYHMY8AHHS.
nosuyii, wo po3pobreHHsT ma 8nposadrsKeHHs Ha mepumopii YkpaiHu cucmemu
00Ky ma aHaisy eunaodkie HeHANeNHH020 HAOAHHS MeOUUHOi 00NOMOo2U CnpPU-
amume onmumizayii po3ciioy8aHHsT SIMPO2EHHUX 3JI0UUHIB; ap2YMeHMYBAHHSL
no3uyii, U0 BUKOPUCMAHHS IHPOPMAUITHOT cucmemu 06Ky ma aHaLi3y eunao-
Ki8 HEeHaNesKHO020 HAOAHHST MeduuHol donomozu cnpusmume opzaHam 0ocyoo-
8020 PO3CNIOYBAHHSL NPU 8CMAHOBIEHHI MEXAHIBMY SIMPOEHHUX 3/I0UUHIB MA
liceo cKknado8ux enemeHmis; 6CMAHOBIEHHI NPUUUHHO-HACAIOKO08020 38°S3KY
MDK Oisimu (6e30isnibHicmio) ocobu, ska Hadae mMeOuuHy donomoeay, i3 Hechpusim-
AUBUMU HACTIOKAMU Y 8U/15101 3a80AHHSL WKOOU 300p08’to nayieHma abo tiozo
cmepmi; onepamu8HOMY THPOPMYBAHHL OpP2aHI8 NPA8ONOPSIOKY NPO HASIBHICMb
8UNAOKY HEHANeIKHO020 HAOAHHST MeOUUHOi 00NOMO2U; CNPOUEHHI npouedypu
gloKpummsl KPUMIHAALHO20 NPOBAOIKEHHS. 3a PaKmamu 8UUHEHHS. SIMPOLEH-
HUX 3/IOUUHIB; YHEMONNUBNEHHI NPOMUOLl BUSIBNEHHIO BUNAOKI8 HEHAIEIHO20
HaO0aHHsL MeOuuHoi 0onomoau 3 60Ky 3aiHmepecosaHux ocib; po3pobaerHi npogi-
JAKMUUHUX PEKOMEHOAYLT 13 3an0bieaHHsL ampozeHHUM 310uuHam. Posensanymi
npobiemu ma 3anponoHO8AHI 8UCHOBKU OYOYymb mMarKoi KOPUCHI 0151 HAYKO8-
uis, npaKmuKyrouux ropucmis, ekcnepmis, adgokamie ma cyoois.

Knrouoei cnoea: simpozeHHI 3/I0UUHU; THPOPMAYITUHI cucmemu; KPUMIHAIC-
muuHe 3abe3neueHHs; cyoosa eKkcnepmusa; KPUMIHALICMUUHA MemoouKa, che-
UIANBbHI 3HAHHSL.

Introduction

In the context of scientific and technological progress, the issues
of optimizing the investigation process through the use of innovative
technological solutions are becoming increasingly relevant, with the
aim of accelerating the processes of evidence collection, analysis, and
evaluation, which, as a result, contributes to improving the efficiency
of law enforcement agencies. Optimization of the investigation process
in the conditions of digitalization and informatization of society implies
enhancing the effectiveness of criminal justice agencies by applying modern
information technologies. One type of such technology is information
systems, which are understood as a set of software and technical tools that
provide information processes for relevant information resources depending
on the target and functional purpose of the system [1]. Information systems,
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as noted by V. Zhuravel, serve as the basis for supporting decision-
making by the investigator conducting criminal proceedings, activating
his intellectual activity in planning, forming hypotheses, choosing optimal
systems of investigative (search) and covert investigative (search) actions
for their verification [2]. However, despite their significant potential for
the investigation of criminal offenses, in dissertations and methodological
recommendations when developing and improving criminalistics methods
for investigating certain categories of criminal offenses, the issues
of obtaining and using data from information systems are practically
not addressed [3]. This problem has also affected the methodology of
investigating iatrogenic crimes.

The main goal of this study is to demonstrate the necessity of creating and
implementing, as well as determining the practical possibilities of using,
information systems in order to optimize the investigation of iatrogenic
crimes.

Literature review

Recently, issues related to fighting organized crime in its various
manifestations have become the subject of scientific research in the works
of V.V. Franchuk [4, pp. 9-14], B.M. Gray [5], M.V. Kapustina [6, pp. 208-
216], V.M. Shevchuk [7, pp. 320-341], V.A. Zhuravel [8, pp. 2795-2803]
et al.

Thus, the issue of combating crime was and remains a pressing one for
both scholars and practitioners.

Materials and Methods

To achieve the goal of this study, 20 judgments of the European Court
of Human Rights (ECHR) were analyzed in cases concerning adverse
outcomes during the provision of medical care. Access to these decisions
was obtained through the official websites of the European Court of
Human Rights. Additionally, the report of the World Health Organization
on incident reporting systems related to patient safety and the Concept for
the Development of a Strategy to Prevent Defects in the Provision of Medical
Care in the Domestic Healthcare System were reviewed.

To meet the stated objectives, the study employed general scientific
and specialized methods, which serve as tools of scientific inquiry. The
theoretical foundation of the work is the dialectical method of scientific
cognition of socio-legal phenomena, which is used in researching the
problems of investigating iatrogenic crimes and identifying and analyzing
factors that point to the need for a technological approach in the
investigation of iatrogenic crimes. The use of this method in exploring the

48 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)



Shevchuk, V.M., & Kapustina, M.V. Modern Information Systems...

current issue creates the preconditions for substantiating new positions
and conclusions that have theoretical and practical value and are aimed
at developing and implementing an information system for recording and
analyzing cases of improper medical care.

Using the comparative legal method, the study analyzed the current state
of countering iatrogenic crimes and identified the features of the use and
functioning of information reporting systems on adverse outcomes of
medical care in foreign countries.

The structural-functional method was applied to identify the advantages
and capabilities of the information system for recording and analyzing cases
of improper medical care, as well as to formulate proposals for creating and
implementing this system in Ukraine.

The formal-logical method was applied to classify the defects in the
provision of medical care. The analytical method was used to generalize
certain scholarly positions and to formulate original conclusions. The
statistical method was applied to illustrate theoretical provisions and
conclusions using processed data from global, national, and departmental
statistics.

In researching the subject of this study, the authors used scientific works
devoted to the criminalistic support of combating criminal offenses,
information systems of criminal justice bodies, and specific issues related
to the investigation of iatrogenic crimes. The main works used in the
preparation of this article include those of the following scholars: V. Birykov
[8], V. Bondar [9, pp. 137-141], Y. Chornous [10], V. Franchuk [4, pp.
9-14], B. Gray [5], M. Kapustina [6, pp. 208-216], V. Khakhanovskyi [8],
V.Konovalova [11, pp. 289-300], I. Pyrih [12, pp.179-193], V. Shevchuk [7,
pp- 320-341], V. Shepitko [13, pp. 179-186], V. Zhuravel [14, pp. 142-154]
et al.

Results and Discussion

Practical Justification for the Implementation and Use of Information
Systems for the Purpose of Optimizing the Investigation of Iatrogenic
Crimes

The practice of combating crime clearly demonstrates that without the
effective use of information contained in various information systems,
and without its proper analysis and synthesis, effective counteraction
to any criminal offenses is impossible [9]. One of the directions for
improving the effectiveness of information support tools at the stage of
pre-trial investigation is the timely and comprehensive use of modern
capabilities and achievements of scientific and technological progress [15].
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Therefore, the implementation of modern information systems in pre-trial
investigations serves as the foundation for optimizing criminal proceedings
[11; 14].

However, in order for information systems to truly contribute to the
optimization, effectiveness, and efficiency of investigations, they must be
practically justified. This practical justification lies in the fact that the
implementation of information systems as technologies for investigation
optimization is a kind of response to the emergence of new methods,
forms, and mechanisms of criminal activity under the influence of current
trends in the development of science, technology, and society [16]. Their
implementation, as rightly noted by V.M. Shevchuk, must meet the "social
demand" of practice [17].

One of the aspects of the practical justification for the implementation of
information systems as technologies for optimizing the investigation of
iatrogenic crimes is the set of existing factors that dictate the urgent need
to find effective mechanisms and modern technological solutions to improve
the efficiency of investigations. Among the range of existing factors related
to the category of crimes under study, the most significant are:

1. The discrepancy between the number of cases of improper medical
care and the number of criminal proceedings brought to court in
this category of crimes. Adverse outcomes arising from medical care
are among the top 10 causes of death and disability worldwide.
Some researchers rank unintentional harm to patients during the
provision of medical care as the third leading cause of death globally
[18]. Annually, in inpatient medical institutions of low- and middle-
income countries, 134 million adverse events related to medical care
occur, resulting in 2.6 million deaths each year [19]. In high-income
countries, adverse medical outcomes in the form of harm to health
occur in one out of every ten patients. Worldwide, harm to health
during primary and outpatient medical care affects four out of ten
patients. Moreover, in 80% of cases, the harm could have been
prevented. The most serious consequences of improper medical care
arise during diagnostics, prescription, and use of medicinal products
[20].

The study and analysis of the Concept for the Development of a Strategy to
Prevent Defects in the Provision of Medical Care within Ukraine’s Healthcare
System indicates that approximately 10 million Ukrainian citizens receive
inpatient medical care annually, and over 100,000 of them die during the
course of such care. More than one-third of these deceased individuals are
under retirement age. In recent years, Ukraine has seen a sharp increase
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in inpatient and postoperative mortality rates. In some district hospitals,
postoperative mortality has risen tenfold. However, preliminary estimates
suggest that more than 10,000 of the deaths occurring during inpatient
care could have been prevented [18].

The low rate of investigation and solving of iatrogenic crimes, the
submission of criminal proceedings (indictments) to the courts, and the
attribution of guilt to a specific medical professional are confirmed by
the statistical data of the Prosecutor General’s Office of Ukraine. These
data concern criminal proceedings initiated for improper performance of
professional duties by medical or pharmaceutical workers (Art. 140 of the
Criminal Code of Ukraine) during the period 2016-2021. The results of
the analysis show that from January 2016 to December 2021, 4042 such
criminal offenses were registered. At the same time, only 13 (0.32%) cases
resulted in medical workers being officially notified of suspicion, and only
9 (0.22%) proceedings were submitted to court with indictments. Moreover,
a significant proportion of criminal proceedings (1577 or 39.01%) were
subsequently closed by pre-trial investigation bodies, primarily due to
insufficient evidence to prove the suspect’s guilt in court.

2. The difficulty of establishing a causal relationship between the actions
(or inaction) of the medical provider and the adverse outcomes —
such as harm to a patient’s health or death - is another significant
challenge. These difficulties may arise from the presence of not just
one but several contributing factors that led to the adverse result,
such as death or serious harm. This is explained by the fact that
medical care comprises different types (primary and specialized),
each of which has distinct stages. At any of these stages, a breach
of standards or technologies may occur, potentially resulting in an
adverse outcome such as death or severe harm to health. However,
a violation of standards or technologies does not always immediately
lead to negative consequences.

Legal and medical practice suggests that in most cases, adverse outcomes
(defects in medical care) emerge over time. Moreover, the development of
such consequences is often latent. These adverse outcomes are dynamic
in both time and space. For example, a violation of medical standards may
occur in one facility, but the resulting adverse outcome may manifest later
elsewhere and be identified in a third location.

The difficulty of establishing a causal link during the investigation of
iatrogenic criminal offenses is also due to the fact that different types
of medical care defects result in different outcomes that are not always
consistent. This means that outcomes such as health damage or death
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depend on the nature of the defect, the reasons for its occurrence, and the
point in the treatment process at which it happened.

Medical care defects result from violations of medical standards and
technologies. Defects related to violations of standards include injuries,
bedsores, development of severe complications due to undiagnosed
diseases, incorrect diagnoses, and improper treatment. Defects resulting
from breaches of technology include: damage to blood vessels, nerve trunks,
internal organs; drug poisoning; infections; and dysfunction of vital systems
due to malfunctioning medical equipment.

As previously noted, the causes of these defects are violations of standards
and technologies typically occurring during the diagnostic and treatment
phases. According to data from the Joint Commission, diagnostic-stage
errors result in the death or injury of between 40,000 and 80,000 patients
annually [5]. According to one study, 12 million patients in the United
States became victims of diagnostic-stage errors, and 33% of these errors
led to defects such as patient injury [21].

An analysis conducted by researchers shows that the most common
diagnostic-stage violations include: insufficient or incomplete general
clinical, laboratory, and instrumental testing; underestimation of the clinical
picture; disregard for anamnesis data; unjustified clinical diagnoses; and
failure to perform indicated additional research and diagnostic procedures
[22].

There are many types of violations that can occur during the treatment
stage, such as: incorrectly chosen treatment tactics; inadequate level of
therapy; and poor selection of treatment methods.

As part of our research, we analyzed European Court of Human Rights
(ECHR) case law. This analysis allowed us to identify the following violations
occurring at the treatment stage: failure to check for patient tolerance of
prescribed medications (allergic reactions, anaphylactic shock) [23; 24];
failure to observe safety rules during injections or blood transfusions [25];
adoption of unjustified decisions regarding the timing of planned medical
interventions [26]; incorrectly chosen treatment tactics, such as selecting a
wait-and-see approach instead of immediate surgery [27]; and insufficient
monitoring and supervision of the patient [28]. All of these are considered
tactical-treatment violations.

In addition to these violations, our analysis of ECHR decisions also revealed
organizational and deontological violations in the provision of medical care.

Organizational violations identified include: lack of continuity in medical
care [29]; lack of coordination between emergency physicians and hospital
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administration [27]; inappropriate hospitalization of patients [27]; failure
to follow aseptic and antiseptic protocols, disinfection and sterilization
procedures [28]; and lack of coordination between emergency physicians
and physicians of other departments [28].

Deontological violations identified from ECHR cases include: failure to
collect patient medical history and disease details (not interviewing the
patient and/or their relatives) [24]; failure to inform the patient (or relatives)
about potential treatment risks [24]; failure to obtain informed consent
from the patient [24]; violations of patient rights — including the right to
information, to choose a doctor, and to choose a medical facility [30]; and
violations of donor rights — including the right to information and prior
consent (without any exceptions) for organ or tissue removal (from a paired
organ, part of an organ, or other anatomical material) [31; 32].

The analysis of ECHR decisions shows that a single medical care defect may
be preceded by multiple violations.

For example, in the case of Altug and others v. Turkey [24], the following
violations were established: failure to check for tolerance to the prescribed
drug; failure to collect patient history and disease information (not
interviewing the patient and/or relatives); failure to inform the patient (or
relatives) about treatment risks; and failure to obtain the patient’s informed
consent. As a result of these violations, the defect in medical care was an
acute allergic reaction to the administered drug, and the adverse outcome
was the patient’s death.

The difficulty in establishing a causal link between the actions (or inaction)
of medical personnel and adverse outcomes, such as harm to a patient’s
health or death, is also aggravated by active resistance from medical staff -
including those not directly involved in the incident under investigation.

This position is illustrated by excerpts from the ECHR judgment in the
case Eugenia Lazar v. Romania (No. 32146/05). The Court noted two
significant deficiencies in the investigation: first, the lack of cooperation
between forensic experts and investigative authorities, and second, the
insufficient justification provided in the expert conclusions. The prosecution
encountered resistance from forensic medical institutions, which refused
to respond to their questions, citing a government resolution that, in their
view, prevented a repeat forensic examination if a conclusion had already
been provided by the highest national forensic authority and/or no new
data had emerged [26].

Thus, the cited ECHR decision confirms that during the investigation of
iatrogenic crimes, pre-trial investigative authorities encounter problems of
corporatism and collusion.
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3. The Latency of Cases of Improper Medical Care (Defects in Medical
Care). This factor is both subjective and objective in nature. The
subjective aspect lies in the fact that medical personnel often
attempt to conceal cases of improper medical care (care defects).
Moreover, such cases are concealed not only by individuals (medical
professionals) whose actions or inactions directly caused the adverse
outcomes, but also by those medical personnel who became aware
of them. The motivation of the first group is simple: to avoid legal
liability (particularly criminal liability). The second group - those
indirectly associated with the incident — are motivated by concerns
such as damage to professional reputation in case of "reporting",
harm to the professional image of the entire department or institution
where the defect occurred, a drop in institutional ratings, so-called
"moral-ethical" considerations, or strong corporate ties within the
medical community [28].

The concealment of a medical care defect may involve not only passive
actions (e.g., silence or omission), but also active measures. These active
efforts may include open resistance by medical staff to legal (criminal)
prosecution of colleagues whose actions or omissions resulted in an adverse
outcome (a defect in medical care).

Legal practice shows that investigations into iatrogenic crimes are often
preceded by an internal audit conducted by healthcare authorities to review
the circumstances and consequences of medical care violations. These
audits are typically carried out by individuals who are not impartial and
who possess the necessary expertise for such assessments. However, due
to professional corporatism, the findings of these audits are often biased
and lack objectivity. In most cases, hospital control commissions limit
themselves to confirming a causal link between treatment and adverse
outcomes without analyzing the quality of care or the relationship between
the improper medical care and its consequences. The conclusions submitted
to law enforcement agencies typically explain the adverse outcomes as the
result of the severity of the disease, classifying them as accidents.

Furthermore, such active resistance from medical professionals is often
accompanied by, or leads to, other criminal offenses, such as: abuse of
power or official position (Art. 364 of the Criminal Code); official forgery
(Art. 3606); acceptance of an offer, promise, or receipt of unlawful benefits
by an official (Art. 368); and offering or giving unlawful benefits to an official
(Art. 369), among others.

The Latency of Improper Medical Care Cases (Medical Care Defects). This
factor has both subjective and objective aspects. The subjective nature of
this latency is due to attempts by medical workers to conceal such cases.
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However, the objective nature of this problem actually gives rise to the
subjective one. This is because many countries still lack national systems
for reporting medical care defects (incidents).

This issue is also present in Ukraine. For example, in hospitals with similar
treatment and diagnostic workloads, postoperative mortality rates differ
by a factor of three or more, and regional differences are up to 2.5 times.
This indicates problems with the registration of medical care defects. Cases
of healthcare-associated infections are also frequently underreported.
In Ukrainian hospitals, the best-case scenario is that patient deaths are
reviewed and analyzed [18].

This situation is explained by the fact that, to date, there is no nationwide
information system in Ukraine for recording medical care defects. Its
creation and implementation are still in the planning stage.

The Essence and Advantages of Information Systems for Recording Medical
Care Defects: Assessment of International Experience

An analysis of the experience of European Union countries in ensuring
the quality and safety of medical care reveals the following advantages and
capabilities of systems for registering medical care defects [33; 34].

For example, Denmark has operated a medical incident reporting system
since 2004. This system is based on the following principles: all medical
personnel are required to report any errors, serious events, or adverse
consequences of medical interventions; the reports are confidential; and
no punitive measures are applied.

All reports are reviewed first at the local, then at the national level. Experts
working with these reports perform the following tasks: they generalize
the outcomes of all reports; identify repeated errors and their sources;
develop conclusions on best practices; and prepare national methodological
guidelines for the prevention and elimination of medical errors.

The benefits of this incident reporting system include: a positive influence
on staff attitudes and work practices, and improved vigilance among
healthcare professionals regarding patient safety.

In April 2005, the National Association of Accredited Physicians of the
Medical Insurance System in Germany launched a medical incident
reporting system, marking a significant milestone in the country’s
healthcare sector. This event gave strong impetus to a shift in attitudes
toward medical care defects and significantly improved communication
between stakeholders. For example, thanks to this system, any patient can
appeal to an arbitration body (court) under the medical chamber, consult
with lawyers and doctors, and receive advice.
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In the United Kingdom, the National Patient Safety Agency is responsible
for operating the national reporting system, which includes the collection,
quantitative assessment, and comparative analysis of reports on medical
care incidents. In parallel, a Commission for Therapeutic and Preventive
Care operates, acting as a form of "policing" body to monitor adherence to
medical care standards. Members of this commission are authorized to visit
and inspect any healthcare institution.

The advantages of the national incident reporting system for medical care
defects include: strengthening patient trust; acknowledgment that medical
professionals do indeed make mistakes that lead to adverse outcomes;
creating an environment for open discussion of improper or low-quality
medical care; and ensuring timely communication of all errors that result
in adverse medical outcomes to higher authorities.

In France, several systems exist for reporting defects (incidents) in medical
interventions. Some types of reporting are mandatory, such as for defective
medical products or severe complications like hospital-acquired infections.
These reports are sent to national-level institutions, which then develop
recommendations and conclusions regarding optimal prevention and
control strategies. Other types of reporting are voluntary but strongly
encouraged, as they may be taken into account during the certification of
physicians and medical teams.

In addition to the countries mentioned above, incident reporting systems
for medical care also operate in Belgium, Finland, Austria, Switzerland,
and Norway.

However, our analysis of the World Health Organization (WHO) report on
patient safety incident reporting systems reveals that certain organizational
challenges hinder the implementation and use of such systems, along with
proposed solutions. Researchers and patient safety experts have found
that very few healthcare systems worldwide come close to an ideal level
of effectiveness in detecting medical care defects (incidents). The majority
of experience with incident-based reporting and learning systems has
been gathered in hospitals in high-income countries (as demonstrated in
the above international examples). Significantly less experience exists in
low- and middle-income countries, as well as in primary care and mental
health sectors. Most of the data in many medical care defect reporting
systems (incident systems) consists of superficial reports. As a result, the
root cause of a medical defect (incident) and the learning potential it offers
often remain subject to localized, subjective interpretation [35].

To this day, even with over 20 years of research in the field of patient
safety, the role of reporting medical care defects (incidents) and adverse
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outcomes remains an evolving area. In 2005, the World Alliance for Patient
Safety published the WHO Draft Guidelines on Adverse Event Reporting
and Learning Systems: From Information to Action [36]. The primary value
of this document was that it set out guiding principles. These included: a
definition of the purpose and role of incident reporting; descriptions of the
system components in use at the time; evaluations of alternative sources
of information for patient safety; examples of national reporting systems
then in operation; requirements for a national system for reporting and
learning from adverse events; and a list of the key features of successful
reporting systems — such as confidentiality, independence, expert analysis,
timeliness, a focus on systemic causes, and responsiveness. The guidelines
also offered specific recommendations for WHO member states on how to
develop such systems, including a checklist for system implementation.
Since the publication of the draft WHO reporting and learning guidelines,
awareness in the field of patient safety has grown steadily over the past
15 years, accompanied by progress in the implementation and use of
reporting systems. As a result, reporting systems for medical care defects
(incidents) have been established and implemented in various parts of the
world. However, some of these systems operate at the level of individual
healthcare institutions or organizations, others at the level of national
healthcare systems, while some were developed by professional specialist
groups (e.g., anesthesiologists) or are limited to specific medical care
sectors (e.g., blood transfusion). These systems differ significantly in
various aspects, including: whether reporting is mandatory or voluntary;
the nature of the data collected; the type of organization collecting and
analyzing the data; the level of objectivity and thoroughness of internal
investigations; and the extent to which patient safety improvements have
been achieved [35].

An analysis of functioning medical care defect registration systems
shows that information processes (collection, registration, accumulation,
storage, processing, etc.) are carried out in three directions: 1) Event
description — patient characteristics; characteristics of the medical care
defect (incident) (type, severity, etc.); place where the defect (incident)
occurred; 2) Explanation — assumptions about the causes of the medical
care defect (incident); contributing factors; mitigating factors that may
have reduced the impact of the adverse outcomes; 3) Corrective actions —
preventive measures taken in the given situation (review of procedures,
organizational changes, etc.).

Opportunities and prospects for taking into account the European
experience of using information systems in optimizing the investigation of
iatrogenic crimes
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The study and analysis of the functioning of incident reporting systems
in EU countries, Switzerland, and Norway, as well as the WHO report
on patient safety incident systems, support the conclusion that the
development and implementation of a system for recording and analyzing
cases of improper medical care in Ukraine would facilitate the optimization
of iatrogenic crime investigations.

Accordingly, the introduction and use of such an information system would
contribute to:

58

1. Establishing the mechanism of iatrogenic crimes and its components,

including: the treatment process conducted by medical staff;
violations of medical care standards and technologies; the medical
care defect; adverse outcomes such as harm to health or death
of a patient; the identity of the medical worker (offender); and the
identity of the patient (victim). This is possible because the system
would contain information about the patient; the location where
the defect was detected; the nature of the defect and its likely
causes; the contributing factors; and the actions taken to prevent
adverse outcomes. This data would allow for a clear definition of
the circumstances requiring proof and enable the formulation of
investigative hypotheses. It would also support the planning of
investigative (search) and covert investigative actions and other
procedural steps aimed at establishing the outlined circumstances
and verifying those hypotheses.

. Establishing a causal link between the actions (or inaction) of the

medical professional and the adverse outcomes in the form of harm
to the patient or death. Since the system would contain information
about the nature and probable causes of the defect (i.e., which
violations occurred), it would help pre-trial investigation bodies focus
on verifying that information. Based on verification results, forensic
medical expertise regarding the quality of care could be initiated.

. Ensuring timely notification of the appropriate authorities (in this

case, law enforcement) about instances of improper or low-quality
care that result in death, disability, or other serious consequences.
This would relate to the identification of committed iatrogenic criminal
offenses.

. Simplifying, in some cases, the initiation of criminal proceedings

for committed iatrogenic crimes. This is because the registered
information (facts) about improper or poor-quality care resulting
in death, disability, or other serious outcomes could serve as a
basis for entering information into the Unified Register of Pre-Trial
Investigations.
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5. Reducing the possibility of concealing instances of improper or poor-
quality medical care that led to serious outcomes. This benefit lies in
the fact that, if implemented, such a system would make it mandatory
to register all defects in care that result in severe or extremely
severe outcomes. Moreover, both passive concealment and active
falsification of such information would carry legal consequences for
the responsible staff or institutions.

6. Enabling continuous analysis of registered cases of improper or poor-
quality medical care, not only at the regional level but also nationally
(and, in cases of severe or especially severe consequences, exclusively
at the national level), with the aim of developing preventive guidelines
and measures to combat iatrogenic crimes.

Conclusions

In the course of this study, the necessity of creating and implementing an
information system for recording and analyzing cases of improper medical
care was substantiated. The factors underlying this necessity were identified
and examined. One such factor is the discrepancy between the number of
cases of improper medical care and the number of criminal proceedings
submitted to court in this category of crimes. In analyzing this factor, the
authors relied on processed data from global, national, and departmental
statistics. The results of the statistical analysis demonstrated that there
is a significant and growing number of cases of improper medical care
(defects in medical care), both globally and within Ukraine, which indicates
the presence and rise of iatrogenic crimes. The analysis of statistical data
from the Prosecutor General’s Office of Ukraine on criminal proceedings
concerning iatrogenic crimes revealed a low level of investigation and
disclosure of such crimes, the submission of cases to court, and the
establishment of guilt of specific medical professionals.

Another factor justifying the practical need for the introduction of such a
system is the difficulty in establishing a causal relationship between the
actions (or inaction) of a medical professional and adverse outcomes such
as harm to the patient’s health or death. In studying this factor, the authors
analyzed 20 rulings of the European Court of Human Rights related to
iatrogenic crimes. The analysis made it possible to group the violations
(causes of medical care defects) into categories, namely, violations of a
treatment-tactical, deontological, and organizational nature.

A third factor underlying the need to create and implement the proposed
information system is the latency of cases of improper medical care. This
factor has both subjective and objective elements. The subjective element
lies in the fact that medical workers resist the identification of such cases.
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This resistance may consist of passive actions — concealing or suppressing
the case of improper care (medical care defect) — or of active measures —
interfering with the results of internal audits that precede the investigation
of iatrogenic offenses. The objective element lies in the fact that defects in
medical care are either not recorded at all or are poorly recorded, and that
an information system for registering improper care does not function.

During the course of this study, the authors summarized the experiences of
EU countries, Switzerland, and Norway regarding the use and functioning
of incident reporting systems related to adverse medical outcomes and
demonstrated the necessity and feasibility of applying this positive
experience in Ukraine. In addition, the analysis of the World Health
Organization report on incident reporting systems related to patient safety
revealed certain organizational challenges in the implementation and use
of such systems and presented proposed solutions. It was substantiated
that the development and implementation of a system in Ukraine for
recording and analyzing cases of improper medical care would support the
optimization of investigations into iatrogenic crimes. It was demonstrated
that such support would include the establishment of the mechanism
of iatrogenic crimes and their constituent elements, the determination
of causal links between the actions (or inaction) of the medical provider
and the adverse outcomes, the timely notification of law enforcement
bodies regarding cases of improper or low-quality medical care that result
in death, disability, or other serious consequences, the simplification of
procedures for initiating criminal proceedings regarding iatrogenic crimes,
the prevention of obstruction by interested parties in the detection of
such cases, and the development of preventive recommendations aimed at
preventing iatrogenic crimes.
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Abstract

The relevance of this article lies in the existence of over 13,000 decentralized
autonomous organizations worldwide, with a total capitalization exceeding
US $23 billion. Numerous projects exploit this form to circumvent regulatory
frameworks. At both the international and Ukrainian levels, a coherent
understanding of the phenomenon of decentralized autonomous organizations,
their objectives, genesis, and legal nature remains absent. The purpose of this
article is to explore the genesis and legal nature of decentralized autonomous
organizations — from the inception of the technical idea to their transformation
into sui generis legal entities. Applying comparative and formal legal methods to
examine the development of the legal understanding of these organizations, and
employing case study methodology to assess their implementation in practice,
the article investigates the main stages of the formation of the modern concept
of decentralized autonomous organizations, their differentiation from adjacent
constructs — decentralized applications, autonomous agents, and decentralized
organizations — by highlighting criteria of autonomy and decentralization, along
with case studies from Bitcoin to The DAO. On the basis of a comparative
legal analysis of regulatory models in the United States, Europe, and offshore
Jjurisdictions, a conceptual mismatch is identified between classical corporate
forms and the ontology of decentralized autonomous organizations. A two-
component qualification test is proposed, alongside a typology dividing them
into genuine, hybrid, and quasi forms. The findings of the study, together with
the identification of practical challenges faced by such projects, substantiate
the possibility of recognizing decentralized autonomous organizations as
legal persons under Ukrainian law by means of the doctrinal construct of the
"personalized purpose” (Zweckvermégen) developed by A. von Brinz, potentially
implemented in the form of a foundation. This approach permits the integration
of algorithmic will with legal personality without undermining their decentralized
nature. The article provides a foundation for further inquiries into specific legal
characteristics of decentralized autonomous organizations, including the "sorites
paradox" and the prospects for legislative regulation within the Ukrainian legal
order based on the doctrine of personalized purpose.
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Anorauisa

AxmyanvHicmsb cmammi 3ymoenieHa icHysaHHsam noHao 13000 deyermpani-
308AHUX OBMOHOMHUX OP2AHI3AUIL Y c8IMi i3 302ANbHOI0 KANIMANI3AUIEND, ULO0
nepesuwiye 23 mapo doa. CIIA, 3HauHa KilbKICMb 3 SIKUX 3/1082KUBAE MAKOH
opmoro 3a0151 06x00Y peaynsimopHUX OOMexeHb. AK Y MIKHAPOOHOMY, MAK
i 8 YKpaiHCbKOMY Npasosomy npocmopi 8i0CymHe ycmaseHe po3ymiHHsL ¢heHo-
MeHY 0eyeHmpanizo8aHuUx A8MOHOMHUX OP2aHI3aylll, ix yinell, zeHe3u ma npa-
8080l npupoou. Memoto cmammi € 00CNIOXEeHHS. 2eHe3U ma Npaso8oi NPUpPooU
0eyeHmpanizo8aHUX A8MOHOMHUX OpP2aHi3ayill: 610 3apPOOIKeHHSI MEexXHIUHOL
i0ei 0o mpaHcgopmayii Yy npasosi ymeopeHHs. Sui generis. I3 3acmocysaH-
HSIM NOPIBHSILHO20 MA (POPMASLHO-IOPUOUUHO20 Memo0i8 O/t AHA3Y pPO3-
8UMKY NPABOPO3IYMIHHS MAKUX OP2AHI3AUIl, A MAKOXK Mmemody Kelic-cmaol
071l OUIHKU NPpaKmMuuHoi imniemeHmauyii eionogioHol opeaHi3auyiliHol ghopmu,
Yy cmammi 00CNiO2KYOMbCst OCHO8HL emanu (hoOpMYB8AHHSL CYUACHOL KOHUenyii
0eyueHmpanizo8aHUX ABMOHOMHUX OP2aHI3aAUll, X 8I0MeIKYBAHHS 810 CYMIKHUX
KOHCMPYKUill — 0eyeHmpanizoeaHux 3aCmMOCYHKI8, ABMOHOMHUX A2eHmi8 ma
0eyeHmpanizo8aHUX OP2AHISAYUIL — WSXOM BUOKPEeMIEHHs Kpumepiie agmo-
HoMmHOCcmMi Ui OeyeHmpanizayii, a makor>k Ha npuraaodi Ketic-cmaoi 8i0 EimkoiHa
0o The DAO. Ha nidcmagi nopi8HAIbHO-NPAB08020 AHANI3Y HOPMAMUBHUX MOOe-
seti CIIA, €sponu ma opuIOPpHUX HPUCOUKUIT 8CMAHOB/IEHO KOHUEeNMYalbHY
Hegl0No8IOHICMb MK 3ACMOCYBAHHIAM KAACUUHUX KOPNOPAMUBHUX hopm ma
OHMOJI02I€10 0eUeHMPAi308AHUX A8MOHOMHUX OpeaHi3ayili. 3anponoHo8aHo
deockiadosulli mecm KeaNipiKayii 0eueHmpanizo8aHuUxX A8MOHOMHUX OpP2aHi-
3auiti ma 30ilCHEeHO X MuUnoso2i3ayiro HO CNPABIKHI, 2I0PUOHT ma Kea3ighopMuU.
BucHoeKU 00CNIOXKEeHHS, d MAaKoXK 8USI8AEHl NPobaemu, 3 SKUMU CMUKAMbCsl
8I0N0BIOHI NpoeKxmu, 06TPYHMOBYIOMb MOIKAUBICMb HAOAHHSL NPagocydb’ eKmHo-
cmi 0eyeHmpanizo8aHuUM G8MOHOMHUM OP2AHI3AUIAM 8 YKPAiHCbKOMY npaesl
uepe3 00KMPUHANbHY KOHCMPYKUYIIO «cnepcoHighikosaHoi memuw» (Zweckvermdgen)
A. ¢poH BpuHua, sika moxxe 6ymu peanizoeara y ¢popmi yecmarosu. Taruii nioxio
00380/151€ NOEOHAMU ANIROPUMMIUHY 80110 3 npasocyb’exmuicmio 6e3 esmpamu
deyeHmpanizosaHozo xapaxmepy. Cmamms 3axnadae niotpyHmsi 051 No0Ab-
UL020 BUBUEHHSL OKPeMux npasosux O03HAK O0eyeHmpasni3o8aHux a8moHOM-
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HUX opeaHizauyiil, 30Kpema i 3a0Jsl 8UPIUEHHS apadoKca HAZPOMAOIEHHSL,
a maKosk 05t po3pobKU 3aK0H00a8UUX MO0eneli peyt08aHHS. MAKUX OP2aHI3a-
yill 8 yKpaiHcbKoMy npasonopsioky Ha idesix 00KMpuUHU NepCcoHichiKoeaHoi memu.

Knrwouoei cnoea: oeyeHmpasnizo8aHa A8MOHOMHA OpP2aHI3AUIs;, YCmaHoed;
énoruetiv; [JAO; Beb3.

Introduction

The emergence of Web 3.0 (hereinafter - Web3), a decentralized form of the
Internet, has brought about a paradigm shift in the perception of digital
relations. Within this new framework, users were promised pseudonymity,
the ability to independently own digital assets, and to manage their
interactions without the intermediation of centralized platforms [1].

A key component of Web3 — alongside decentralized finance (DeFi),
decentralized applications (DeApp), and others — is the decentralized
autonomous organization (hereinafter — DAO): decentralized communities
that operate on the blockchain and implement decisions based on pre-
established rules [2]. The legal nature of such communities is unique
(sui generis), as, by definition, they are associations of individuals formed
to achieve a common purpose, yet they lack centralized governance and
execute decisions without intermediaries.

The lack of understanding of the history, nature, and purpose of DAOs
creates legal challenges, particularly regarding: 1) the definition of their
legal status — whether a DAO is a sui generis phenomenon or a type of
existing company; 2) legal liability — who bears responsibility in the event
of violations of investors’ or consumers’ rights; 3) regulatory supervision —
how states can regulate DAOs without distorting the original ideas of
decentralization and autonomy by forcing DAOs to become ordinary
companies [3; 4].

There is no unified approach to the understanding of DAOs in international
legal systems, which complicates their transnational functioning. On the
one hand, jurisdictions such as Switzerland, the Cayman Islands, the
British Virgin Islands, etc., apply, mutatis mutandis, the provisions of
corporate law to DAOs; on the other hand, jurisdictions including Wyoming
(USA) and the Marshall Islands create lex specialis, recognizing DAOs as
special forms of legal persons. However, these approaches prima facie do
not align with the decentralized nature of DAOs, as they impose existing
corporate requirements on a unique structure that exists outside centralized
registries. Yet the absence of law enforcement practice also creates risks of
abuse of DAOs for the purpose of evading licensing requirements, money
laundering, and tax avoidance [5, p. 553].
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Ukraine, which actively promotes a policy of digitalization and exports
a significant volume of IT services, although possessing the potential to
become a legal hub for the blockchain industry, does not regulate DAOs,
thereby risking the loss of investments and facing the aforementioned
instances of abuse retrospectively. Considering the experience of other
countries, there still remains an opportunity to develop a lex ferenda that
would not hinder innovation while ensuring legal certainty for business,
investors, and the state.

The purpose of this study is to analyze the genesis of DAOs and
decentralized organizations more broadly, to identify patterns in the
development of these phenomena, scrutinize its legal nature and to examine
whether there exists a necessity for the legal regulation of decentralized
organizations in Ukraine.

Literature review

Although the history and legal qualification of DAOs, the most well-
known form of decentralized collectives, have been relatively well studied
internationally, this topic remains underexplored in Ukraine. Among the
key international researchers are practitioners such as S. Larimer and
V. Buterin, who have been shaping the modern understanding of DAOs
and other decentralized collectives [6; 7]. Their works were the foundation
for conceptualization of DAOs and their features, emphasizing their
autonomous and decentralized governance structures with no necessity
to regulate them. However, scientists as S. Hassan, P. de Filippi have
contributed significant academic contribution into the technological, legal,
and organizational dimensions of DAOs; they view DAOs as extraordinary
organizations with internet governance and decentralized decision-making,
focusing on the conflict between their autonomous nature and the need for
regulation [8].

In Ukraine, most studies of DAOs appear in the economic field, while legal
research is still limited. Some exceptions include the works of O. Kulyk,
T. Hudima, and A. Soshnykov, who examine how DAOs fit into sanction
policy and financial crime prevention [5, c. 553]. D. Allen and J. Potts
study how technology and legal norms influence each other during the
development of DAOs [1]. S. Sheikh and I. Sifat focus on how sustainable
DAOs are, and argue that most of them are built for long-term operation,
not fast growth. This has consequences for how they are governed and
regulated [3].

In short, international researchers offer different views on DAOs and
often combine legal and technological analysis. In contrast, Ukrainian
legal scholarship is only starting to explore the topic. This shows the need
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for more research that links law, technology, and economics to better
understand how DAOs could work in Ukraine and beyond.

Materials and Methods

This research applies a combination of doctrinal legal analysis and technical
study of DAOs to explore their legal nature and the extent to which they
may be integrated into existing legal frameworks. The primary method used
is comparative legal analysis on how jurisdictions grasp DAO concept and
try to regulate this phenomenon. The study reviews corporate law doctrines,
theories of legal personality, and the law of foundations. Particular attention
is given to the German concept of Zweckvermogen (patrimony dedicated to
a purpose), which allows for legal personality not in favor of a person, but
of a designated objective. To understand the practical operation of DAOs,
the study includes three case studies: Bitcoin, DashDAO, The DAO. Each
case study focuses on key elements such as governance structure, decision-
making mechanisms, level of decentralization. Based on the case studies
and technical parameters, the research proposes a typology of DAOs using
two main criteria: decentralization and operational autonomy. Historical
method is used to understand the evolution of DAO concept.

The study is based on the following materials: legislative acts; court
decisions, legal scholarship on organizational theory and digital law,
industry reports and analytical reviews.

Research Limitations. The research is theoretical in nature. It does not
include interviews or empirical surveys of DAO participants. The focus
lies on legal construction and interpretation. Due to the rapid pace of
technological and regulatory developments, some findings may become
outdated. However, the study provides a foundational framework for future
research and possible legislative action, particularly within the Ukrainian
legal system.

Results and Discussion

The phenomenon of decentralized organizations is not new and traces
its roots to the technology sector. Initially, the concept of DAOs was not
associated with blockchain but with the Internet of Things. The term
"decentralized autonomous organization" was proposed by Werner Dilger in
1997 to describe a distributed control system for a smart home — a network
of autonomous agents in which actuators and sensors interact with each
other in a decentralized manner, capable of self-adaptation and evolution,
and resistant to external interference [9]. It is from this point that most
researchers begin to trace the origins of DAOs [§].

It is likely that this idea was extrapolated to the modern concept of DAOs,
which are likewise self-regulating and autonomous through the coordination
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of nodes (a computer or server connected to a blockchain network and
performing certain functions to support its operation) by smart contracts;
they evolve via smart contracts throughout their existence and are resilient
to external interference due to the distributed ledger among the nodes.
Despite this hypothesis, the study of the genesis of DAOs should be
grounded in the ideas of Web3 and the first successfully implemented
project — Bitcoin.

The emergence of the modern concept of DAOs

Bitcoin is regarded not only as a successful project but also as the first
DAO, since it is a distributed network that eliminates intermediaries,
and so-called peer-to-peer electronic cash transactions are conducted
autonomously according to pre-established immutable rules.

The main innovation of Bitcoin is the use of blockchain technology —
a decentralized, immutable ledger secured by cryptography instead of trust
in a central authority. The key ideas lie in the distribution of ledgers, where
network nodes receive a copy of the transaction history and independently
verify its authenticity [10, p. 1].

Bitcoin can be viewed as an organization (an association of people or social
groups based on shared interests, goals, programs of action, etc.), whose
participants are functionally divided into clients, nodes, and miners.
Clients initiate transactions, nodes verify their compliance with established
rules (consensus), and miners compute blocks based on the proof-of-work
mechanism [10, p. 3]. Rewards are provided only to miners, as they ensure
the operation of the network. Clients, in turn, may engage in speculative
activities, earning from fluctuations in the Bitcoin exchange rate.

The next step in the development of DAOs occurred in 2011, when a
discussion appeared on the forum bitcointalk.org, which initiated the
theoretical development of an autonomous agent. A user under the
nickname "julz" proposed the concept of software that could 1) provide
services (e.g., data storage), 2) receive payment in bitcoins, 3) independently
pay for hosting, and 4) replicate itself when profitable [11].

Bitcoin Core developer Gregory Maxwell expanded on this idea by citing
the example of the "StorJ" system (decentralized file storage), where
such an agent performs the function of a service operator. In this case,
the program becomes an economic entity that autonomously enters into
contracts, makes payments, orders services on freelance exchanges, and
can even evolve through A/B testing mechanisms (marketing comparison
of update conversion rates into agent popularity) and the integration of
new modules [11].
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From this point onward, there is a rethinking of distributed systems
operating according to pre-coded rules without centralized management
as a new organizational form of collective activity.

In 2013, Stan Larimer transferred the concept of autonomous software
agents into the context of social and economic relations. He proposed
considering cryptocurrency systems as a new form of corporate
organization — a "distributed autonomous organization". In particular,
Larimer reached the following conclusions:

a) Bitcoin (the organized system) is a distributed autonomous
corporation, since Bitcoin (the cryptocurrency) can be viewed
as a non-voting share that increases in value depending on the
corporation’s activity;

b) Bitcoin miners act as the corporation’s workers, who receive
compensation for their services and alone have voting rights regarding
changes to the corporation’s rules;

c) thus, Bitcoin is a "non-commercial crypto-corporation owned by
shareholders and managed by workers" [6].

Characteristics of such "distributed autonomous corporations" include
autonomy, distribution, transparency, confidentiality, fiduciary
responsibility, self-regulation, immutability, and sovereignty [0].

An interesting aspect of this concept is the possibility of DAOs existing
without legal personality due to autonomy and decentralization — a
fundamental distinction from traditional companies. Also notable is that the
actual participants of DAOs are not token holders but only those who directly
support the network and DAO activities — nodes, miners, validators, etc.

Later, in 2014, Buterin developed the first classification of types of
decentralized collectives, which outlines the transition from simple smart
contracts to DAOs. This classification is based on three key criteria: (1) the
degree of human involvement, (2) the level of system autonomy, and (3) the
presence of internal digital capital (particularly in the form of tokens). It
includes five types of systems that can be placed on a scale from the least
to the most autonomous and self-sufficient digital entities:

1) The first type — smart contracts — is the simplest form of automated
interaction. These are essentially sets of coded rules that are executed
automatically upon the occurrence of a predefined condition, without
the need for human intervention. Such contracts do not possess
internal capital and do not create an organizational structure;

2) The second type — autonomous agents — are independent programs
that function without human input, as described above by Gregory
Maxwell. Autonomous agents do not form participant communities,

70 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)



Udianskyi, V.V. Genesis and Legal Nature of Decentralized Autonomous Organizations...

but they can operate with their own internal capital (e.g., paying for
their own hosting);

3) The third type — decentralized applications (hereinafter — DeApp) -
are programs such as BitTorrent or Tor. They operate without
centralized control due to a system of distributed nodes, but do not
make independent decisions, act according to a predefined program,
and lack their own capital,

4) The fourth type — decentralized organizations (hereinafter — DO).
"[...] a decentralized organization functions as a community
of individuals, whose interactions occur in accordance with
a protocol embedded in code and implemented via blockchain".
Despite the adjective "decentralized", such an organization is seen
as a transitional stage between traditional companies and DAOs.
Decisions within a DO are made by humans through multi-signature
mechanisms or voting on proposals in the network and are executed
not automatically, but with human intervention;

S) The fifth type — DAOs — combine the presence of internal capital,
usually in the form of tokens, with the minimization of human
involvement in the decision-making process and the autonomous
execution of such decisions. A DAO may engage external individuals
(e.g., to perform certain tasks), but the key aspects of a DAOs
existence — protocol updates, resource allocation, strategy changes —
are carried out through algorithms embedded at the design stage.
Thus, a DAO approximates a sui generis digital person, functioning
independently of its founders and, in the future, of its participants.
Buterin also considered Bitcoin and Larimers’ BitShares as examples
of the first DAOs and deemed it possible to create decentralized
autonomous corporations capable of paying dividends [7].

This classification demonstrates important distinctions of DAOs, primarily
from autonomous agents, DeApps, and DOs. In practice, these concepts are
often conflated — both by regulators (most commonly, laws on DAOs equate
DOs with DAOs and effectively regulate DOs) and by project founders, who
attempt to use the term "DAQO" in the hope of circumventing regulation.

A consistent step towards resolving disputes over the authenticity of DAOs
is the application of a literal understanding of DAOs, rather than a reactive
approach to quasi-DAOs. We propose the following syllogism:

a) since an autonomous agent is not an organization and exists
independently, with minimal human intervention,;

b) since a DeApp (1) is autonomous and decentralized on the technical
level (as it operates through distributed node networks without
a single centralized storage or server); (2) its users are merely
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consumers of services and have no voting rights or influence over
system changes or development; 3) a DeApp is dependent on
developers, their decisions, and continuous updates;

c) since a DO (1) is a transitional form from traditional companies, being
decentralized only through the existence of binding rules recorded in
the protocol, and may depend on majority groups or executive bodies;
(2) lacks autonomy, as decisions are made directly by people and their
implementation requires human participation.

Then a DAO, in contrast, differs from autonomous agents, DOs, and DeApps
both in terms of the level of autonomy and the nature of decentralization.
Specifically, (1) unlike a DO, a DAO functions autonomously, since decisions
are not only made but also implemented without human involvement
thanks to smart contracts; (2) unlike autonomous agents and DeApps, in a
DAO, users participate in making key decisions regarding the organization’s
development to achieve its goal. Moreover, the concept of decentralization
is polysemous in the context of DAOs and carries deeper meaning than
in DeApps: it refers not merely to the distribution of infrastructure across
various nodes without a single data storage center (e.g., Tor), but to the
absence of hierarchy specifically in the governance of the organization — the
absence of centralized control and domination by majority participants.
As for autonomy, it may be argued that such autonomy in a DAO implies
the absence of discretion in the implementation of decisions — all decisions
become part of the DAO and are implemented into the protocol; in autonomous
agents, such autonomy means complete independent existence and execution
of decisions.

Reasons for the deformation of DAO perception

One of the first projects that consciously employed the concept of DAO was
DashDAO, established in 2014-20135, introducing a model of decentralized
community governance with autonomous decision execution [12].

DashDAO is an example of a unique hybrid structure due to the inherent
ambivalence of DAOs. The problem of DAO ambivalence lies in the
decentralization dilemma — sufficient enough to exist outside regulated
legal relations (e.g., Bitcoin), yet excessive for adequate participation in civil
legal relations (e.g., Bitcoin cannot act as a participant in civil turnover).
Therefore, DashDAO relies both on the DAO and on traditional legal entities
[13].

DAO manifests itself: (1) in providing peer-to-peer electronic payment
network services (like Bitcoin); (2) in the adoption of all decisions directly
by DashDAO through masternodes, which are nodes holding a minimum
of 1,000 DASH tokens and providing computational resources to support
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the infrastructure (unlike Bitcoin, where miners have voting rights without
threshold), and each masternode has a voting right on proposals [13].

Anyone can make a proposal: usually, proposals are discussed on the
DashDAO forum, after which any token holder with 1 DASH may submit
this proposal for voting by the masternodes. If approved, DashDAO allocates
the budget necessary for implementing the proposal to the initiator or
another team [14].

This article argues that the ability to make proposals and discuss them
does not yet make an organization decentralized, as such ability is inherent
in any legal entity that, for example, has a forum and a form for complaints
and suggestions. In fact, a decentralized organization is one where such
proposals can not only be freely submitted but also brought to a vote or other
collective decision-making mechanism without the possibility of being blocked
or filtered by a centralized subject. At the same time, the voting result must
be automatically or algorithmically implemented in the organization’s
activity without the need for additional approval or confirmation by governing
bodies.

Thus, true decentralization presupposes not only the right to propose but
also a guarantee of objective consideration and direct implementation of
decisions through pre-established mechanisms that eliminate centralized
moderation or control.

Therefore, such a structure allows for a significant degree of decentralization
of the project, as de facto the creators of DashDAO have no influence on
the project, there is no ultimate beneficial owner, all masternodes are,
according to Larimer, workers of this structure and receive up to 80% of
the reward for resolved blocks and blockchain support [14]. DashDAO
has no executive body; in the event of consensus on a proposal, DashDAO
autonomously allocates a budget from the received 20% to the proposal
initiators or third-party implementers. Token holders, in turn, receive
services, including a peer-to-peer electronic payment system [14].

However, the voting threshold between regular nodes and masternodes may
also indicate partial centralization of the project and should be assessed
individually in accordance with the principle of substance over form.
After all, holding 1,000 DASH is a relatively significant amount, which,
in projects smaller than DashDAO, may potentially indicate centralized
governance of a DAO. Therefore, in the analysis, a quantitative criterion
of participants and their ability to accumulate the threshold required for
participation in decision-making must be taken into account.

On the other hand, such a decentralized and autonomous structure does
not allow for adequate participation in civil turnover, since there is no legal
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subject participating in civil legal relations, and the participants of such
DAO are not protected by limited liability, which is inherent to legal entities.

To resolve this issue, DashDAO has created a unique hybrid structure of
DAO with traditional civil law instruments. In addition to the unincorporated
DashDAO, the project includes the following:

1) Dash Core Group, Inc. — a legal entity registered in Delaware, which
is used for hiring employees who work exclusively for the benefit of
DashDAO, as well as for conducting operational activities on behalf
of DashDAO where necessary [13];

2) The Dash DAO Irrevocable Trust — a trust agreement under New
Zealand law. According to this agreement, the trustee manages
Dash Core Group, Inc. for the benefit of the masternodes, who are
the beneficiaries, owns 100% of the shares, has the right, under
the instructions of the masternodes, to dismiss directors, etc., and
manages intellectual property. The settlor of the trust, however—and
importantly, not the beneficiary—is one of the founders of DashDAO,
Ryan Taylor [13];

3) The Dash Investment Foundation — an institution registered in
the Cayman Islands. Its main activity is investment: to invest in
blockchain projects on behalf of DashDAO [13].

Both the establishment of trust agreements and the use of unique legal
entities (such as Cayman Islands foundations, which can exist without
members and allow for decentralization on a principle similar to trusts) are
proper steps for eliminating the founders of a DAO from factual and effective
control over such an organization, since in a DAO, unlike DeApp or DO, the
founders cannot interfere in the DAOs activities after launch (e.g., Bitcoin).

Accordingly, the following conclusions can be drawn:

1) The existence of pure DAOs at this stage is possible and is confirmed
by the projects Bitcoin and DashDAO (network), which provide peer-
to-peer electronic payment services;

2) However, if such DAOs wish to participate in civil turnover, engage in
investment legal relations, and develop the project beyond technical
protocol modifications, such DAOs must implement a hybrid
structure using traditional civil law instruments as mediators for
achieving their goals (legal entities, civil-law agreements, etc.). The
DashDAO project has demonstrated that even with the use of such
mediators, it is possible to maintain decentralization principles, as,
where algorithmic execution is possible, all decisions are made by
masternodes and are executed automatically by DashDAO; where this
is not possible, decisions are made by masternodes, implemented by
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trustees, and carried out by the operating company or investment
fund for the benefit of DashDAO [14];

3) However, a hybrid system does not allow for full autonomy of such
organizations (although DashDAO is a DAO in providing peer-to-
peer electronic payment services, at the same time it is not a DAO
in carrying out investment activities due to the need for the Dash
Investment Foundation structure). Therefore, despite the self-
designation, such organizations as a whole will likely be classified as
DOs according to V. Buterin than as DAOs [7].

A more well-known and notorious example of a DAO is the project
"The DAQO", created in 2016 on the Ethereum platform with the aim of
decentralized investment management. Despite claims of decentralization
and autonomy, in practice this self-proclaimed DAO consisted of the
unincorporated organization The DAO and the company that created
it, Slock.it, a German legal entity. The DAO is a good example of the
consequences when a declared decentralized project does not use a hybrid
DAO model [153].

The DAO was created by Slock.it with the intention of functioning as a
for-profit entrepreneurial organization, which would issue its own crypto
tokens, and using the proceeds from their sale, The DAO would invest in
other crypto projects. Additionally, token holders had the right to trade
tokens on secondary markets. However, after the token issuance and
before the beginning of investment activity, The DAO was hacked due to a
vulnerability in the code, resulting in the theft of one-third of the tokens,
which, however, was restored through a de facto restitution by creating a
fork/duplicate of the original project prior to the hack [15].

The founders of The DAO viewed the project as a crowdfunding contract.
Token holders had the right to vote and receive rewards. The founder
Christoph Jentzsch compared this to shares in traditional companies.
Decentralization was achieved by allowing all investors in tokens to vote
on the use of the organization’s funds, on the investment into recipient
projects, etc. Autonomy was achieved by the use of smart contracts in
accordance with pre-established rules in the code [15].

This form of "DAQO" is qualitatively different from the ideas of Larimer,
Buterin, and the projects Bitcoin and DashDAO:

1) By the role of participants: participants of The DAO were equated
by its founders to shareholders with voting and reward rights.
In contrast, in a DAO according to Larimer, token holders rather
resemble clients and workers (such as miners/transaction validators
or masternodes), if they support the functioning of the network;
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2) By the type of token: The DAO effectively issued an investment token.
Meanwhile, BTC and DASH (tickers of the respective cryptocurrencies)
function as means of payment;

3) Lastly, the regulator of the United States, the "U.S. Securities and
Exchange Commission" (hereinafter — SEC), in its document "Report
of Investigation Pursuant to Section 21(a) of the Securities Exchange
Act of 1934: The DAO" established that The DAO lacked features of
decentralization, was in fact an unincorporated association, and had
issued unregistered securities [15].

Despite its failure, The DAO revived interest in DAOs and led to the
emergence of new projects such as "MakerDAO" (2017), "Uniswap" (2018),
and others, which remain active to this day. The DAO was in fact the first
to go beyond providing peer-to-peer electronic payment system services,
which had previously characterized DAOs, and made the first attempt to
create entrepreneurial DAOs for participation in other (e.g., investment)
legal relations, which had a direct impact on the modern distortion in the
perception of DAOs.

Regulators’ response

The accumulation of $150 million under the management of The DAO, the
pseudonymity promised by blockchain technology, and its operation in a
regulated sphere without proper authorizations — all these factors attracted
the attention of the U.S. regulator. The first official response that changed
the perception of DAOs was the aforementioned SEC document, "Report of
Investigation Pursuant to Section 21(a) of the Securities Exchange Act. of
1934: The DAQO".

The SEC established that: (1) Slock.it developed The DAOs code, claimed
that it was audited by a leading IT company, created The DAO website on
which promotional materials addressed to an undefined circle of persons
were published, and administered a forum on the website; (2) The DAO
issued tokens guaranteeing the right to participate in the governance of
the organization, the right to participate in the distribution of its profits,
and which freely traded on secondary markets. Proposals for voting could
be submitted by any users holding 1 DAO token and making a deposit;
however, a condition for publication for voting was the approval of proposals
by the organization’s "Curators'. As established by the SEC, these curators
had unlimited rights to decide on the admission of any proposal and could
unilaterally change the quorum, thus effectively filtering proposals at their
discretion. Lastly, "The DAO" executed user orders concerning token sales [15].

The SEC concluded that The DAO effectively violated several regulatory
regimes: (1) it conducted a public offering of securities without SEC
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authorization; (2) it acted as an operator of an organized trading platform
without a license [15].

Although tokens were a novel sui generis object, the analysis of legal
relations must apply the broad philosophical principle of substance over
form. Therefore, pursuant to Section 2(a)(1) of the Securities Act, the
SEC determined that the sale of tokens by such a DAO constituted an
investment contract satisfying the four-prong "Howey Test" according to
the case W. J. Howey Co., 328 U.S. 293 (1946) [16].

1) This means that The DAO was, in fact, not decentralized but rather
an unincorporated association of natural persons. DAO participants
were not direct managers of the DAO but, under the Howey Test,
acted as investors in the project, thus fulfilling the first criterion of
the test — investment of money;

2) As the project itself stated in marketing materials, investors were
promised returns on investments, satisfying the second criterion of
a reasonable expectation of profits;

3) Moreover, such profits would originate from the managerial efforts
of others, namely the efforts of the Slock.it company, its founders,
and The DAO curators. The DAO lacked genuine decentralization: (a)
participants had no control over the organization, as only proposals
approved by the curators were admitted for voting, which itself was
largely symbolic due to the curators’ unilateral ability to modify the
quorum; (b) The DAOs existence depended on its founders, who
developed the platform, addressed the consequences of the hack,
and conducted the platform’s marketing; (c) participants lacked
genuine awareness of the proposals, as these were formulated in
an opaque manner and could not be meaningfully discussed; (d)
the pseudonymity of the organization precluded participants from
effectively coordinating their collective efforts, which indicated the
presence of centralized management.

Thus, The DAO cannot be considered an example of a genuine DAO, since
the project in fact functioned as an unincorporated association of persons
that conducted an unregistered public offering of securities, performed the
functions of an operator of a trading venue, and also carried out the functions
of a collective investment scheme.

Analogous conclusions may be drawn with regard to subsequent projects
that nominally position themselves as DAOs, but do not demonstrate the
required level of decentralization. In particular, this concerns bZx DAO,
Ooki DAO, LidoDAO [17-19].

It is likely that it was the case of "The DAO" that caused a deformed
understanding of the essence and legal nature of DAOs, having set a trend
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toward using this term as a veil to evade legal regulation. Indicative in this
context is the decision of the U.S. Commodity Futures Trading Commission
(CFTC) of June 9, 2023 in the case CFTC v. Ooki DAO, which expressly
states: "This decision should serve as a warning to those who believe that
they can circumvent the law by creating a DAO in order to shield themselves
from law enforcement and, in the end, put the public at risk" [17].

Moreover, in the case of Sarcuni v. bZx DAO, which became the first judicial
precedent concerning the qualification of a DAO within tort proceedings,
the court concluded that bZx DAO, which was governed through BZRX
governance tokens, may be recognized as a general partnership under the
corporate law of the State of California. Under such circumstances, persons
who held governance tokens during a defined period may be held jointly
liable for the actions of the DAO as co-owners of a business operating for
the purpose of profit [18].

The court emphasized that the formal refusal to register a legal entity (the
so-called "legal wrapper") does not release the DAO and its participants
from the effect of ordinary legal rules governing partnerships. In this
regard, decentralization as such does not guarantee the absence of legal
liability, especially where the governance structure enables token holders
to exercise real control and influence over decision-making and asset
management [18].

The development of the idea of liability of decentralized autonomous
organization participants was continued in the court decision in Samuels v.
Lido DAO (N.D. Cal., 2024). In this case, the court of first instance rejected
the motion of certain defendants to dismiss the proceedings, having found
the plaintiff’s allegations sufficient to claim that Lido DAO constitutes a
partnership under California law, and that certain major LDO token holders
may be jointly and severally liable as general partners. The court applied
the doctrine of "meaningful participation" — participation that has an actual
impact on the functioning of the DAO, primarily through token-based
voting mechanisms and influence on business decisions. This corresponds
to Larimer’s ideas about worker-managed enterprises (persons supporting
the network — meaningful participation), rather than client’s (mere token
holders) [19].

It is worth noting that the court rejected the argument that a DAO cannot
be subject to a lawsuit due to its programmatic nature. Instead, the court
explicitly stated that a DAO is a form of organization that is "at least
partially constructed with the aim of avoiding legal liability", and therefore
requires particular attention to actual governance and participation in its
operations [19].
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Thus, when combined with the decisions in SEC v. DAO, CFTC v. Ooki
DAO (as an unincorporated association), and Sarcuni v. bZx DAO (as a
general partnership), the Samuels case forms the following logic: (1) in the
absence of sufficient decentralization and autonomy, a DAO may be subject
to the application of lex societatis; (2) liability may be imposed not on all
token holders, but only on those who effectively manage the DAO; (3) the
absence of formal registration (a legal wrapper) does not eliminate the legal
subjectivity of a "DAQ" if it participates in the regulated relationships and
such DAO may be pierced to common partnerships.

Hence, the United States is the first jurisdiction to have developed
mechanisms for piercing the veil of decentralization in quasi-DAOs, as
well as for holding participants jointly and severally liable not only for
violations of investor rights, but also for conducting regulated activities
without appropriate licensing.

Legislative initiatives

A combination of factors, including the legal uncertainty regarding the
status of DAOs, the scope of liability of their participants, the nature of
internal governance, and the abuse of the "grey zone", has highlighted
the need to regulate this sphere. However, the primary stimulus for
lawmakers was, arguably, the need to increase investment attractiveness
by establishing legal certainty.

In 2018, the State of Vermont became the first jurisdiction to introduce
a special legal form — the blockchain-based limited liability company
(hereinafter —- BBLLC). To acquire BBLLC status, a legal entity must include
in its operating agreement: (1) a description of its mission or purpose;
(2) the degree of decentralization and the type of blockchain used (public
or private); (3) decision-making procedures (including the procedure for
submitting proposals and the voting subjects — managers or members);
(4) mechanisms for responding to security breaches; (5) the procedure for
acquiring membership; 6) the rights and obligations of the members [20].

This approach expands the scope of the concept of limited liability companies
(hereinafter — LLC), rather than reducing the ideas of DAOs, in particular
with regard to autonomy and decentralization. The BBLLC regime creates a
legal framework for the legitimate functioning of DAOs under defined legal
conditions.

In 2021, the State of Wyoming became the first jurisdiction in the world to
adopt special legislation providing for the possibility of registering a DAO
in the form of an LLC. The main elements of the legal regime include: (1)
the mandatory presence of a registered agent within the State of Wyoming;
(2) the requirement to include the designation "DAQ", "LAO", or "DAO LLC"
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in the legal name; (3) the possibility of DAO governance either by members
or through algorithmic management via smart contract; (4) the inclusion of
the smart contract into the charter; its modification requires corresponding
amendments to the founding documents; (5) automatic dissolution of the
DAO in the event of inactivity (no decisions or actions) for one calendar
year; (6) no fiduciary duties of members by default (unless otherwise
expressly provided in the founding documents); (7) the admissibility of
using mutable smart contracts as governance instruments [20].

However, practice has shown that the before mentioned legislation has not
achieved its intended goals. Instead of creating unique legal frameworks for
DAOs, the law effectively transformed them into classical LLCs that merely
use blockchain as a technical solution management tool.

In April 2022, Tennessee amended its existing Limited Liability Company Act
to provide for the possibility of functioning of Decentralized Organizations
(DO) within the existing corporate structure. The main elements of the legal
regime include: (1) the DO is registered in the form of an LLC; (2) the law
requires clearly established voting procedures and quorum — decisions may
be made only with the presence of at least 50% of active participants; (3)
both membership-based and algorithmic (smart contract) governance are
permitted; (4) smart contracts may be an integral part of the organizational
structure; (5) limited liability of participants [20].

Compared to Wyoming, Tennessee’s legislation appears more flexible and
pragmatic, as it regulates neutral DOs without attempting to reduce DAOs to
a single corporate form.

For a complete overview, it is necessary to compare the evolution of the legal
regime of decentralized autonomous organizations in the Republic of the
Marshall Islands with Wyoming. In 2021, this jurisdiction was the first to
mention DAOs within the framework of nonprofit organizations under the
Non-Profit Entities Act §102(dd) [21]. This idea aligned with Dan Larimer’s
original concept, according to which DAOs are viewed as nonprofit crypto-
corporations operating within shared ownership and collective governance
(although he envisioned the possibility of profitable models).

However, on November 25, 2022, the Republic adopted a special Law on
Decentralized Autonomous Organizations (DAO Act 2022), which departed
from the initial concept and introduced the possibility of establishing DAOs
as limited liability companies [22]. This was a reaction to competition for
regulatory leadership among jurisdictions, particularly to Wyoming’s model.

Paradoxically, already on January 7, 2024, by law Ne SFO050 on
Unincorporated Nonprofit DAOs, Wyoming itself undertook a regulatory
U-turn, recognizing the limitations of the DAO approach as LLCs [23].
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Although on one hand, it provided the minimally necessary legal certainty
(legal personality, limited liability, the ability to enter into contracts), on
the other hand it created a serious collision between the centralized nature
of LLC corporate governance and the decentralized mechanisms inherent
to DAOs. Such an approach reduced DAOs to ordinary companies, which
presupposes the presence of management bodies, fiduciary duties, and a
potential profit-making purpose, which in the case of many DAOs is either
unsuitable or directly contradicts their mission — ensuring openness,
decentralization, accessibility, and immutability of the code.

Thus, the State of Wyoming introduced a fundamentally new legal construct —
a decentralized unincorporated nonprofit association (hereinafter — DUNA).

DUNA is the world’s first specialized form of an unincorporated nonprofit
entity, designed ex ante specifically for decentralized organizations. This
model is based on the following features: (1) nonprofit character — a DAO
may engage in economic activity, but its revenues must be used to achieve
the common purpose and not distributed among members (see Paras
17-32-104 of Law No. SF0050); (2) decentralized governance — decision-
making participation is carried out through consensus algorithms, smart
contracts, blockchain voting, etc. (see Paras 17-32-121-122); (3) limited
liability — DUNA members bear no personal liability for the organization’s
actions (see Para 17-32-107), thus eliminating the risk of classifying the
DAO as a partnership; (4) legal personality — DUNA can enter into contracts,
hold property, appear as a party in legal proceedings, and pay taxes
(see Paras 17-32-108, 17-32-110); (5) absence of mandatory centralized
administration — a DAO may exist without managers, and administrative
functions are delegated by participant decision (see Para 17-32-123);
6) possibility of participant remuneration — compensation for governance
participation or services rendered is permitted (see Para 17-32-104(c)) [23].

Thus, the approaches of Vermont and Tennessee are conceptually balanced,
as they create favorable conditions for the existence of companies utilizing
blockchain in their activities and regulate decentralized organizations
(DOs), which is important for legal certainty in blockchain-based corporate
governance, legalizing the circulation of financial instruments in the form
of tokens, and legitimizing reporting through distributed ledgers, among
other things. However, Wyoming’s regulatory U-turn may foster a favorable
environment for hybrid DAOs. In such a case, it is necessary to distinguish
the project as a whole (for example, Dash), which unites both DAO and
DO, namely services that constitute the substance of investment, civil, and
other legal relations (The Dash Investment Foundation) and require legal
structuring for participation therein, from the DAO itself (DashDAO as a peer-
to-peer payment service).
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Is There a need for DAO regulations?

S. Gassan and De P. Filippi emphasize the legal incompatibility of DAOs
with legislative regulation: "The autonomous nature of DAOs is incompatible
with the concept of legal personality, since legal personality can only be
established where one or more identified persons are responsible for the
actions of a certain organization" [8].

Most laws regulating DAOs are rather aimed at DOs than DAOs themselves,
since DAOs, due to their decentralization and autonomy, as a general rule,
do not create legal relations because of the absence of their elements.

Supporting this, in its consultation papers, Para 60, the European
Securities and Markets Authority (hereinafter - ESMA) recognizes the idea
that in truly decentralized organizations the stakeholders are validators
of nodes, miners, and other persons (ESMA also provides examples of
investors and protocol treasuries as stakeholders) [24]. Furthermore, in
Para 108, ESMA reiterates Para 22 of the preamble to the EU Regulation
2023/1114 on Markets in Crypto-Assets (hereinafter — MiCA), stating that
"where crypto-asset services are provided in a fully decentralized manner
without any intermediary, such services fall outside the scope of MiCA" [24].

Thus, ESMA excludes DAOs from regulatory frameworks and establishes
a two-part test for them: 1) the impossibility of identifying a specific
service provider — decentralization, and 2) the absence of intermediaries —
autonomy, which are, among other things, characteristics of DAOs.

However, contrary to such an "originalist" approach, proponents of a
dynamic understanding of DAOs began adapting the DAO concept to
practical realities. Thus, D.M. Grant, E.M. Kirby, and S. Hawkins note
that DAOs may be different, such as algorithmic and participant-based.
Accordingly, algorithmic DAOs do not require legal personality and are true
DAOs existing on the blockchain; whereas participant-based DAOs (with a
commercial nature and mutable smart contracts) require legal personality
[25].

Nevertheless, from a theoretical perspective, it is difficult to agree with
conclusions regarding the existence of participant-based DAOs, since the
very name contradicts their characteristics. In such structures, it is difficult to
maintain the features of decentralized governance and autonomy in decision-
making, which increasingly indicates a DO rather than a DAO.

Moreover, in practice, there arises the difficulty of resolving the sorites
paradox: to what extent an organization can relinquish autonomy and
decentralization while still remaining a DAO, yet simultaneously becoming
obligated to register a legal entity.
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Therefore, a more consistent and logically grounded approach is the
taxonomy of "decentralized communities" as a general category, within
which DOs, DAOs, and DAC’s perform the role of distinct types of
decentralized collectives depending on the criterion of the establishment
of legal relations.

To determine the necessity of regulating specific decentralized communities,
a two-part test of decentralization and autonomy should be applied; if at
least one of these characteristics is absent, such an organization must be
regulated.

Depending on the regulatory necessity, we propose to distinguish:
(1) genuine DAOs that meet the ESMA two-part test; (2) hybrid DAOs
that implement DAO and DO elements for different parts of their services;
(3) quasi-DAOs that do not satisfy the two-part test and do not have a
genuine DAO component for the provision of certain services.

Regulation of DAOs in Ukraine

Although the issue of decentralized organizations has had an impact in
various countries, demand for them in Ukraine has remained low. Projects
containing "DAQO" in their name, such as Ukraine DAO, were quasi-DAOs
[26]. The consequences of delays in researching and formulating regulatory
views on decentralized collectives may result in abuses in capital markets
by entities that merely formally declare compliance with the principles of
decentralization and autonomy, unjustified investor expectations regarding
collective decision-making by token holders, and a lack of legal certainty.
Legal uncertainty creates obstacles to the formation of an attractive
investment climate, encouraging capital outflow abroad.

At the same time, the absence of regulation in Ukraine may open
opportunities for lex ferenda research, taking into account the experience
of other countries. Ukraine certainly needs to regulate those decentralized
collectives that truly require it: hybrid DAOs and DOs (quasi-DAOs), and
other entities implementing blockchain to legitimize reporting, issuance of
financial instruments in the form of cryptocurrency, and so forth.

However, Ukraine, as a country of the Romano-Germanic legal system,
has the potential to lead the competition for regulatory leadership among
jurisdictions by genuinely granting legal personality to true DAOs in
accordance with the theory of the origin of legal entities as "personalized
purpose" — Zweckvermogen of Alois von Brinz [27, pp. 453-456].

The Civil Code of Ukraine already contains the legal construction of a
foundation, which, pursuant to Part 3 of Art. 83 of the Civil Code of
Ukraine (hereinafter — CCU), is an organization created by one or several
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persons (founders) who do not participate in its management, by pooling
(allocating) their property to achieve a purpose defined by the founders, at
the expense of such property [28]. Such an approach, firstly, removes the
founder’s influence over the subsequent activities of the foundation, which
is important to ensure the full decentralization characteristic of DAOs, and
secondly, creates the possibility to achieve autonomy by delegating binding
instructions to the foundation’s managers through the protocol itself.

As noted by [.P. Zhygalkin, one of the theoretical models explaining the
nature of a foundation is the concept of the "personalized purpose" (theory
of purposive or subjectless property), developed by Alois von Brinz. "He
arrived at the conclusion that it is inappropriate to search for a human
substrate in a legal entity, since in certain cases, law may exist without
a subject, and property may belong not to the persons who created the
corporation, but to the purpose pursued by the legal entity. Hence, the
latter is a continuing state of property management, separated from
all other property of the founders — that is, the property itself is this
personalized purpose" [29, p. 11].

It is also important that, unlike associations, a foundation does not
provide for membership. Participants in a DAO, likewise, do not enter into
membership relations with the organization and do not acquire corporate
rights (for example, the "workers" of a DAO as per Larimer). This aligns with
the doctrinal understanding of a foundation as an organization acting in
the interest of destinataries — an indeterminate group of persons for whose
benefit the activity is directed.

Within the structure of a foundation, as rightly pointed out by I.P. Zhygalkin,
"[...] there is no will-forming body, but there is necessarily a will-expressing
(executive) body — the board, through which the will of the foundation is
implemented, as the embodied expression of will of its founder(s)" [29,
pp- 91-92].

In the case of a DAO, such a "will" will no longer derive from the founder,
but will be formed by the decentralized community itself through consensus
mechanisms implemented in the protocol. Smart contracts within the
DAO will record the outcomes of voting procedures and, in essence,
act as instruments expressing the organization’s collective will. In this
model, decentralization is achieved not only by removing the founders
from management, but also by eliminating the human monopoly on will-
formation: each node or validator in the system has an equal vote, and
the board (as the DAOs body or delegated agent) is obliged to act strictly
in accordance with the algorithmically fixed decision — the will of the DAO.
Such a decision, being the result of collective "code as law", acquires an
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imperative nature — the executive body merely implements it in the external
legal environment, without discretion or veto power.

Thus, Ukrainian foundations, as regulated under the special Law of Ukraine
"On Foundations" — according to the concept developed by I.P. Zhygalkin —
have the potential to fundamentally rethink positivist conceptions of legal
personality, bringing the legal order closer to the ontology of Web3. This
entails a shift of focus from the subject as bearer of will to the personalized
purpose, which is realized autonomously through smart contracts with
possible delegation by the DAO of mandatory execution of decisions to the
board. Within this vision, a DAO may acquire the status of a legal entity sui
generis, which is not derivative of the will of a person or group of persons,
but is an autonomous legal subject operating on the basis of transparent,
immutable algorithms that reflect its purpose.

Conclusions

1. A definition of a decentralized autonomous organization is proposed,
based on the concept of personalized purpose:

"A decentralized autonomous organization" is a digital form of property
management organization operating on a public blockchain to achieve a
specific, non-commercial purpose for the benefit of an indeterminate circle
of destinataries. A DAO is established by founders without the right to
exert further influence, possesses its own property, separated from that
of the founders, and realizes its purposive will encoded in the protocol.
This will may be specified by decisions adopted by participants (nodes,
validators) through on-chain consensus mechanisms. The implementation
of such decisions is carried out autonomously — without the discretion of
any individual subject beyond the algorithmically determined procedure.

2. The genesis of DAOs should be analyzed through the prism of the formation
of Web3, as it reveals the techno-social nature of DAOs, distinguishing them
from classical associations based on personalized membership and corporate
will. The developmental trajectory of ideas is as follows:

— 1997 — Werner Dilger first uses the term "decentralized autonomous
organization" to describe a network of governance agents capable of
adaptive interaction without centralized control;

— 2011 - the concept of a software agent is formulated, capable of
providing services, receiving payment, independently sustaining its
existence, and replicating itself;

— 2014-2015 - DashDAO implements a self-governance model with
autonomous execution of decisions, while a hybrid model begins
to emerge with the incorporation of classical legal structures for
investment purposes;
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— 2016 — The DAO (Slock.it) on Ethereum initiates mass adoption of the
DAO concept, though it proves to be an organization with imagined
decentralization and autonomy, engages in regulated legal relations
without licenses, and is hacked, marking a starting point for legal
reassessment of DAOs;

— 2017 - present — regulatory responses (SEC, CFTC), litigation involving
quasi-DAOs, development of a two-pronged test for assessing DAO
autonomy and decentralization, imposition of joint liability on
significantly involved DAO participants, and distortion of the DAO
concept through its conflation with associations in certain jurisdictions.

3. The article proposes a classification of DAOs based on the criteria of
autonomy and decentralization:

— True DAOs satisfy both elements: decision-making is decentralized,
execution is autonomous, recorded in the DAO protocol,

— Hybrid DAOs combine centralized (DO) and decentralized (true DAO)
elements;

— Quasi-DAOs only imitate DAOs externally (in form), while actual
management remains centralized (in substance).

4. As a technological phenomenon, a DAO does not require mandatory
normative regulation, similarly to peer-to-peer electronic payment systems.
However, when a DAO goes beyond the closed scope of the protocol —
entering legally significant relations, due to the development of artificial
intelligence and its future capacity to interact with the external world, make
legally relevant decisions aligned with the purpose and decisions of the
protocol, and implement them via smart contracts — a need arises for the
legal formalization of DAOs. If Ukraine aspires to regulatory leadership, it is
necessary to eliminate conflicts with classical concepts of legal personality
in associations, which are tied to personal will.

S. The doctrinal model of purpose-based assets (Zweckvermogen), developed
by A. Brinz, allows for a rethinking of the legal entity not as a subject
embodying another’s will, but as an autonomous person realizing a defined
purpose. In this sense, a DAO appears as a sui generis legal subject that
functions without personalized participants (pseudonymously), founders,
or a corporate body, and is governed by an algorithmically formed and
protocol-expressed "will" established at inception and operationalized
through its activity.

6. In Ukrainian law, the organizational form closest in construction to
a DAO is the foundation — a non-membership legal entity that does not
provide for corporate governance, but has a board as its will-expressing
body. Within a DAO, such a board may be the protocol itself, with
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implementation responsibilities delegated to direct executors as agents,
without discretionary powers.

7. The Law of Ukraine "On Foundations", subject to doctrinal reexamination,
may become a basis for the innovative regulation of DAOs in national
law. Instead of introducing a new legal form, it would suffice to adapt
the existing construct of the foundation to meet DAO-specific needs,
particularly by normatively recognizing algorithmic will as the source of
the board’s decisions.

Recommendations

The findings of the study confirm the necessity of revising established
doctrinal approaches to legal personality in light of decentralized
technological phenomena. In view of this, the following positions are to be
considered as recommendations derived from the conducted research:

1. Normative approaches to the legal qualification of decentralized
collectives in Ukraine must abandon the reductionist practice
of equating DAOs with traditional corporate forms. Instead, it is
appropriate to implement a taxonomy distinguishing between DOs,
hybrid DAOs, and genuine DAOs based on the dual criteria of
decentralization and autonomy, as proposed in the article.

2. For decentralized collectives that engage in legally relevant activity,
a hybrid model should be utilized through the adaptation of existing
civil law constructs — the legal form of the foundation, trusts, etc.
Such a solution would keep the decentralized governance model and
eliminate founders from attempt to centralize management.

3. Within the Romano-Germanic legal tradition, Ukraine holds
doctrinal capacity to recognize DAOs as legal subjects sui generis
by reexamination of the concept of the "personalized purpose"
(Zweckvermogen) formulated by A. von Brinz. This construct enables
the emergence of legal persons not as emanations of natural will,
but as autonomous centers of algorithmic will oriented toward the
achievement of a predefined goal.

4. Further academic inquiry should be concentrated on the elaboration
of the legal theory of algorithmic will, the doctrinal delimitation of
decentralized governance from participant-based discretion, and
the resolution of the "sorites paradox" in the legal qualification of
decentralized structures. These tasks are essential for the prevention
of normative erosion through quasi-DAO formations and the
establishment of coherent criteria for legal recognition.

These recommendations directed toward the development of civil law
tradition coherent model which will be responsive to the ontological
specificities of decentralized phenomenon.
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Abstract

The relevance of the research topic is due to at least several factors. Firstly,
according to the analysis of the case law of the European Court of Human Rights,
as well as annual reports on this issue, improper compliance with the standards
of ensuring the right to a fair trial, established in Art. 6 of the European Convention
on Human Rights, traditionally belongs to the most common violations by
Ukraine as a defendant state and represents a systemic and structural problem.
Secondly, the ongoing international armed conflict and the need to investigate
and bring to trial an increasing number of criminal offences (including those
against national security, war crimes, etc.) with all the challenges that this
situation entails, puts an additional burden on the law enforcement and judicial
systems and complicates their proper and effective functioning. Thirdly, the
introduction of martial law is accompanied by additional restrictions on human
rights and freedoms, and a derogation from a number of positive obligations
assumed by the state, including in the area of ensuring the right to a fair trial.
In view of the above, there is a necessity of scientific reflection on the essential
content of the minimum standards for ensuring this right in the light of their
implementation in the context of international armed conflict, as well as analysis
of the novelties introduced into the national criminal procedure legislation in
terms of compliance with the outlined standards in the course of implementation
of the relevant regulatory provisions. The comprehensive application of a system
of scientific research methods and techniques (in particular, dialectical, formal
legal, comparative, systemic and structural, etc.) made it possible to consider
the problems of ensuring access to court (including access to the procedures for
reviewing criminal proceedings), which may be related to the issue of restoring
criminal proceedings lost as a result of hostilities and occupation. The author
also clarifies the system of guarantees and prerequisites that must be met in
order to ensure the right to defence for suspects and accused persons who
are not directly involved in criminal proceedings (i.e., in absentia proceedings).
Finally, the author describes the key requirements for ensuring the right to cross-
examination (Art. 6 (3)(d) ECHR) in the case of using testimony recorded during
the pre-trial investigation by means of video recording.
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OKpeMi eBponeNchbKi CTaHZAPTU rapaHTyBaHHSA MpPaBa
Ha cripaBeAJ/IMBUM CYyJOBHH PO3IVIA/,
B YMOBaX Mi>KHapOAHOT0 30POMHOr0 KOHPJIIKTY
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HayioHanvHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-malil: i.0.krytska@nlu.edu.ua

AHoTanisa

AKxmyanvHicmb memu 00CNI0IKEeHHsT 00YyMo8eHA NPUHAUMHL 0eKiTbKOMA UUH-
Hukamu. [To-nepuie, siKk c8i0UUMb AHAJL3 NPABO3ACMOCO8HOI npakmukxu €8po-
neticbKoz20 cyoy 3 npaes J00UHU, A MAKOAK UOPIUHUX 38IMI8 3 Ub020 NUMAHHSL,
HeHalexxHe 00MpPUMAaHHsL cmaHoapmis 3abe3neueHHst npasa Ha cnpaseoiusull
cyo, wo 3aKpnineHo Yy cm. 6 €gponelicbkoi KOHBEHUII 3 Npaes I0OUHU, MPAOUYITHO
HaneXKums 00 HAOLIbUL nowUpeHUX nopyueHs 3 60Ky YkpaiHu sk deprkasu-
gionogidaua ma CmaHO8UMb CUCMEMHO-CmpYyKkmypHy npobnemy. Ilo-Opyee,
MDKHAPOOHUT 30pOTIHUTL KOHGAIKM, UL0 NPOO0BIKYEMDBCSL, Tl nompeba po3ciioy-
B8AHHSL CYO008020 p032/1510Y NePMAHEHMHO 3POCMAOUO] KITbKOCMI KPUMIHAIbHUX
npasonopyuleHs (30Kpema, npomu HAUIOHANLHOU 6e3neKu, 80EHHUX 310UUHI8
mowo) 3 Yycima UKAUKAMU, U0 MAKUL CMAH CNPUUUHSIE, CMEoplooms dodam-
Ko8e HaBAHMAINKEHHS HA CUCMeMYy 0p2aHi8 NpasonopsioKy, cyoosy cucmemy ma
ycrnadHwoome ix HanexHe U epekmusHe pyHKYioHye8aHHsl. [To-mpeme, 3anpo-
8A0IKEHHSL BOEHHO20 CMAHY CYNPOBOOIKYEMBLCSL NOSI80I0 000aAMKO8UX 0O MeIKeHb
npae i c8o0600 H00UHU, 8I0CMYNOM 810 HU3KU NO3UMUBHUX 30008 °5130Hb, 8351MUX
Ha cebe Oepikasoro, 30Kpema i Yy cgepi 3abe3neueHHss npasa Ha cnpagedausuli
cyo. 3 o2nsdy Ha 3a3HaueHe, suHUKae nompeba HayKo8020 OCMUCTEHHS CYMHIC-
HO20 3Micmy MIHIMANLHUX cmaHOapmie 3abe3neueHHs Yb020 npasa Yy ceimJii ix
peanizauii 8 Yymoeax MiXKHAPOOH020 30POliHO20 KOHGAIKMY, 4 MAKOXK AHANIZY
3anposadiKeHUX Yy eimuUusHsiHe KPUMIHASIbHE NnpouecyasibHe 3aKoH00aecmeo
Hogesl 3 no2nsdy 6pPAaxyeaHHs. Ni0 uac peanisayii 8i0N08IOHUX HOPMAMUBHUX
npunucie okpecneHux cmaroapmie. KomniekcHe 3aCMOCY8AHHSL cucmemu
Memooie i NPuiiomie HayKoeoz20 OO0CNIOIKEHHSL (30Kpema, O0ianeKmuuHozo, ¢gpop-
MANBHO-IOPUOUUHO20, KOMNAPAMUBHO20, CUCMEMHO-CMPYKMYPHO20 MOUL0)
00380UNO po32/istHYMU npobremu 3abesneueHHss docmyny 00 cyoy (8KIHOUHO
3 docmynom 0o npouedyp nepeansioy KPUMIHAIbHO20 NPOBAOIKEHHSL), ULO MOIKe
bymu nog’s13aHo 3 HeobXIOHICMI0 BIOHOBIEHHSL MAMEPIani8 KPUMIHALHO20 NPO-
B8AO0XKEHHSL, 8MPAUEHUX 8HACNIO0K botiogux 0ili ma okynayii. Takox 3’scos8aHo
cucmemy 2apaHmiil i nepedymos, wo maroms bymu 0ompumaHi 3 memoro 3abes-
neueHHst Npasa HA 3axucm nido3preaHomy, obsuHYysaueHomy, sKi He bepymob
b6e3nocepedHIo yuacms Y KPUMIHASTbHOMY NPO8AOIKEHHI (Mobmo Koau tidembest
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npo nposaodrkeHHs in absentia). Po3Kkpumo Ka1touo8i 8umo2u uy00o 3abesneueHHs
JdompumaHHs npaea Ha nepexpecHuli donum (nn. (d) n. 3 cm. 6 €KIIA) y pasi
BUKOPUCMAHHSL NOKA3AHb, 3aiiKCO8AHUX NIO Uac 00CcYy008020 PO3CNi0Y8AHHS 3
00NoM02010 810€03aNUCY.

Knrouoei cnoea: npasa nr00UHU;, Npaeo HA cnpageoausuil cyo; esponelicbki
cmaHoapmu; KpumiHaibHe nposaodskeHHsi in absentia; Oepoezauyisi, npaeo Ha
nepexpecHuii donum.

Introduction

The issue of observance of fundamental human rights in criminal
proceedings has always been relevant to the Ukrainian context. This
is evidenced by the fact that Ukraine is permanently included in the
so-called ‘anti-top’ of states against which the European Court of Human
Rights (hereinafter — the ECHR or the Court) satisfies the largest number
of complaints. Moreover, the most widespread violations traditionally
include those aspects directly related to the criminal justice system, in
particular, the reasonableness and duration of detention (Art. 5 of the
European Convention on Human Rights (hereinafter - ECHR), the use
of ill-treatment (Art. 3 of the ECHR) and various aspects of the right to a
fair trial, such as the reasonableness of time limits, the right to defence,
the enforcement of court decisions, etc. (Art. 6 of the ECHR). The vast
majority of these violations are systemic and structural, requiring reform
of domestic legislation and/or improvement of administrative practice and
its application.

These aspects are further intensified in the context of the global threat,
when, on the one hand, the state must respond to new challenges (rapid
growth in the number of criminal offences, complications in the possibility
of conducting certain procedural actions or pre-trial investigation, court
proceedings in general, physical inaccessibility of a large number of
potential suspects, etc.) These risks, among other things, necessitate the
finding of new solutions, optimisation of mechanisms and procedures for
bringing persons to criminal liability. On the other hand, it is obvious that
such changes can potentially affect the level of protection of fundamental
human rights and freedoms, as they are often associated with the
introduction of additional restrictions or a certain derogation from the
obligations assumed by the state.

In view of the above, the purpose and objectives of the study are to provide
a scientific reflection on the essential content of the minimum standards
for ensuring the right to a fair trial in the light of their implementation
in the context of international armed conflict, and to analyse the
novelties implemented in the national criminal procedure legislation
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from the perspective of taking into account the standards outlined in the
implementation of the relevant regulatory provisions.

It is clear that with the introduction of martial law and amendments to
the criminal procedure legislation, scientific interest in the research of
human rights issues, including the right to a fair trial, in the context of
global threats has increased. Thus, for example, O. Kaplina, S. Kravtsov
and O. Leyba have devoted their attention to the study of approaches to the
possible renewal of the military justice system and, in particular, military
courts. This aspect was investigated, inter alia, through the prism of the
case law of the ECtHR under Art. 6 of the ECHR [1]. The legal challenges
facing Ukraine under martial law, in particular, the protection of the right
to a fair trial and the enforcement of judgements, were the subject of the
scientific publication by Yu. Prytyka, I. Izarova, L. Maliarchuk, O. Terekh [2].
An empirical analysis of the impact of the armed conflict on the guarantees
of fair trial in Ukraine was the subject of a scientific research in the work
of K. Kowalczewska [3]. R. Kuibida, L. Moroz, & R. Smaliuk in their work
focus on the negative impact and ongoing encroachment on the criminal,
civil and administrative justice systems of Ukraine, police, prosecution and
courts, access to justice for Ukrainian citizens living in the conflict zones in
Donetsk and Luhansk regions; long-term consequences of recovery of the
Ukrainian justice system in the conflict zones after the invading forces will
be pushed out of these territories [4]. Within the framework of the aspect
of the standards to be met by criminal proceedings in absentia, the work of
O. Kalinnikov, which is dedicated to the comparative analysis of this aspect
in the legislation of Ukraine and Germany, may also be useful [3].

Materials and Methods

The methodological basis of the study is a combination of general scientific
and special methods of scientific knowledge. The formal legal (legal and
technical) method was used to study the rules of law and analyse the
peculiarities of legal technique; and the hermeneutic method allowed to
identify the legal content of the rules, legislative proposals and defects in
legal regulation. The statistical method helped to summarise the case law
of the ECHR. The systemic and structural method was applied to build a
system of standards for ensuring the right to a fair trial and its individual
elements in criminal proceedings.

The empirical basis of the work was the ECtHR judgments on various
aspects of the right to a fair trial guaranteed by Art. 6 of the ECHR, as well
as analytical reports prepared by the ECtHR Secretariat.

Results and Discussion

A serious burden in terms of guaranteeing fundamental human rights,
which falls on state authorities and their representatives in the context of
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international armed conflict, is associated with the requirement to maintain
the effective functioning of the judicial and law enforcement systems to
ensure access to justice and the right to a fair trial. The standards of this
right are regulated in Art. 6 of the ECHR and described in a large number
of ECtHR case law. However, in the context of martial law, the relevant
guarantees may be applied differently, which may be due to the challenges
mentioned above.

With this in mind, we will try to highlight those problems of implementation
of the European standards of guaranteeing the right to a fair trial that are
particularly relevant in the context of international armed conflict:

Subsection 1. Ensuring access to the court (including access to the
criminal review procedures)

In light of this, it is appropriate to refer to certain positions formulated by
the ECtHR, in particular, in the judgment in the case of Khlebik v. Ukraine
(application No. 2945/16) of 25 July 2017, which concerned an attempt
to reopen the trial and recover the materials of criminal proceedings that
remained in the temporarily occupied territory of the Luhansk region in
2014.

Firstly, as the Court noted in Paras 67-69, Art. 6 of the Convention does not
impose an obligation on the state to establish courts of appeal or cassation,
but if they have already been established at the national level, access to
them must be ensured, and a person before them must benefit from the
key guarantees arising from Art. 6 of the ECHR. However, the ECHR, given
the non-absolute nature of the right of access to court, allows certain
restrictions on this right, taking into account the existence of a certain
discretion of the state, especially when changes are related to time, place,
needs and resources of society, etc. [6].

Secondly, the case also raises the issue of the possible loss of materials of
criminal proceedings due to the armed conflict and occupation of certain
territories, which could potentially impede a person’s access to court.
Obviously, this problem is quite relevant in the current Ukrainian realities.
Therefore, on the one hand, we will present the conclusions formulated by
the ECHR in this regard, and on the other hand, we will point out the steps
taken by the national legislator to partially overcome this problem.

More specifically, based on Paras 79-80, the Court stated that the
respondent State "has taken all measures available in the circumstances
to organise the work of its judicial system in a manner that would ensure
the rights guaranteed by Art. 6". In particular, the ECtHR took into
consideration that "the authorities have given due consideration to the
possibility of restoring the applicant’s case file, the national authorities have
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done everything within their competence in the circumstances to resolve
the applicant’s situation" — namely, they tried to collect evidence in the
territories under their control, requested assistance from the International
Committee of the Red Cross to assist in the restoration of case files located
in the territory beyond their control, and drafted a bill aimed at simplifying
the consideration of the case [6].

When reviewing the legislative amendments that were enacted after the
introduction of martial law in order to provide for a more flexible response
of state agents to certain complications in ensuring the right of access to
court, we note the following three main aspects: a) regulation of additional
grounds for changing the investigative jurisdiction (Part 5 of Art. 36 of the
CPC) and jurisdiction (Part 9 of Art. 615 of the CPC) in cases where the
functioning of the relevant pre-trial investigation body or court is impossible
for objective reasons; b) introduction of a rule on mandatory preservation
of copies of criminal proceedings in electronic form (Part 14 of Art. 615 of
the CPC); c¢) improvement of the procedural order for restoration of lost
materials (Art. 615-1 of the CPC).

Undoubtedly, these legislative updates demonstrate the state’s desire
to create the necessary preconditions for ensuring the right of access to
court even in the face of an existential threat. Nevertheless, it is equally
important to take concrete actions in each individual case to implement the
relevant guarantees and take adequate and appropriate measures that can
reasonably be expected from the state in a given situation.

Subsection 2. Ensuring the right to defence for suspects and accused
persons who are not directly involved in criminal proceedings
(i.e., proceedings in absentia)

To begin with, we would like to emphasise that the ECtHR generally accepts
that the so-called "proceedings in absentia" may meet the standards of
ensuring the right to a fair trial (Sejdovic v. Italy (No. 56581/00) of March
1, 2006) [7]. Meanwhile, a number of preconditions and guarantees must
be met.

Firstly, as follows from the analysis of the Court’s case-law, the following
key guarantees must be ensured: a) the person’s awareness of the criminal
proceedings against him/her as a prerequisite for consideration of the
case in absentia; b) ensuring the right to effective legal assistance from
the chosen or appointed defence counsel; c) guaranteeing the right to
re-examination of the case in the person’s direct presence.

With regard to awareness, we can draw attention to a number of legal
positions of the ECtHR, which will allow us to understand the essence
and peculiarities of the implementation of this guarantee. Thus, in Nicol v.
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Netherlands (No. 12865/87), the Court noted that the state and its bodies
cannot be held liable when the accused fails to take the necessary measures
[8]. Similarly, as noted by the ECtHR in the judgment in Demebukov v.
Bulgaria (No. 68020/01), the same conclusions also apply to cases where
the accused has created a situation that made it impossible for him or her
to be informed and participate in criminal proceedings [9]. In addition, in
the case of Sanader v. Croatia (No. 66408/12), the Court also emphasised
that the gravity and resonance of the case (e.g. war crime) and the person’s
residence in the territory not controlled by the authorities may justify the
conclusion that the trial in absentia would not in itself contravene Art. 6 if
the authorities failed to ensure the person’s notification and presence [10].

It is also significant that the person himself or herself clearly demonstrates
his or her refusal to participate (as stated in the judgement in the case of
Petrina v. Croatia’ (No. 31379/10) [11]). Particularly, the ECtHR emphasises
that cases where a person, although aware of the proceedings, could not
actually attend the hearing for objective reasons cannot be considered as
a refusal (Hokkeling v. The Netherlands, No. 30749/12) [12].

With regard to the guarantee of a potential new trial, the Court focuses
on the fact that the state should not create objective obstacles to such
reopening of proceedings, for instance, by requiring mandatory detention
of a person, as this would mean that the person is forced to give up the
right to liberty guaranteed to him or her (Sanader v. Croatia, No. 66408 /12)
[10]. A potential new trial must also meet certain requirements, such as: 1)
it does not matter in what form it takes (appellate review, new trial at first
instance, etc.); 2) an adversarial procedure for examining evidence with the
participation of the accused is essential; 3) the right to cross-examination
(examination by the defence of persons testifying against the accused) must
be guaranteed; 4) all these requirements will not be met if the only available
procedure does not allow for a trial. Similar conclusions can be drawn on
the basis of the legal approaches set out in M.T.B. v. Turkey, no. 47081/06
[13], Abazi v. Albania, No. 48383/12 [14] and others.

Thus, based on the analysis of the ECtHR case-law, the prerequisites
for conducting proceedings in absentia should be the following: 1) the
authorities must make reasonable efforts to ensure the participation of the
person; 2) the accused must have a real opportunity to participate in the
trial (even in the format of a video conference); 3) the refusal to participate
in the trial must be clearly demonstrated. We would like to underline
that the very existence of the in absentia procedure and its application
is important for ensuring a reasonable balance between the right to a
fair trial for the accused, on the one hand, and the right to an effective
investigation for victims and their relatives (especially when it comes to
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crimes that represent all the atrocities of war (in the sense of Arts. 2 and
3 of the ECHR).

Subsection 3. Ensuring that the right to cross-examination (Art. 6 (3)
(d) ECHR) in the case of using testimony recorded during the pre-trial
investigation by means of video recording

Primarily, it should be mentioned that Part 11 of Art. 615 of the CPC of
Ukraine contains only an indication of the existence of martial law — without
specifying the objective impossibility of direct interrogation of the person
concerned in court. Formally, this indicates that the relevant testimony
recorded at the pre-trial investigation stage using video recording may be
taken into account by the court when deciding the case on the merits, even
without assessing the possibility of questioning the witness or victim during
the trial. Given that neither the court nor the prosecution under such
regulatory framework is obliged to provide arguments and explanations in
favour of the expediency of taking such testimony into account as evidence
in making a court decision and confirming the objective impossibility of
direct interrogation of the person during the court hearing. This points to
the existence of excessive discretionary powers of these authorities in the
context of guaranteeing the defence the right to cross-examine prosecution
witnesses, as enshrined in Art. 6 (3)(d) ECHR. This circumstance increases
the risk of abuse of the relevant procedural powers, which may ultimately
have a negative impact on ensuring a fair trial.

In the light of the above, it is worth noting that the ECtHR in its practice
has formulated a number of important factors to be taken into account
in cases where the court in its judgment on the merits of the case refers
to testimony from witnesses (in the autonomous sense of this category
of subjects) that the court did not personally listen to during the court
hearing.

They were first set out at the level of generalised principles by the Grand
Chamber of the ECtHR in its judgment in the case of Al-Khawaja and
Tahery v. the United Kingdom (applications No. 26766/05 and 22228 /06)
in 2011, however, they have also been subsequently confirmed in more
recent judgments (Dimovic v. Serbia (application No. 24463/11), June 28,
2016, Seton v. the United Kingdom (application No. 55287/10), March
31, 2016, T.K. v. Lithuania (application No. 114000/12), June 12, 2018).
In particular, the European Court emphasised the significance of taking
into account the following factors: 1) the existence of valid grounds for
admitting the testimony of an absent witness, bearing in mind the general
rule that witnesses testify during the trial and that the prosecution has
made reasonable efforts to ensure the presence of this witness in court; 2)
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the interrogation of this witness at the preliminary stage of the proceedings;
3) the accused has an effective opportunity to challenge the relevant
testimony against him/her, to verify and dispute the reliability of the
testimony given by the witness Nevertheless, this is the basis for the most
careful scrutiny of the relevant proceedings in general. The presence of
balancing factors, in particular measures that will allow for a fair and
proper assessment of the reliability of testimony, will be crucial [15]. For
example, such factors may include the availability of a video recording
of the interrogation of an absent witness at the investigation stage — this
was pointed out by the Grand Chamber of the ECHR in the 2015 case
Schatschaschwili v. Germany [GC] (application No. 9154 /10) [16].

Furthermore, it is also appropriate to mention the ECHR’s approaches
to the distribution of the burden of proof in such circumstances. In this
regard, the European Court in its judgment in the case of Stleyman v.
Turkey (application No. 59453/10) of November 17, 2020 highlighted
that the applicant (i.e. the defence) is not obliged to prove the importance
of the personal appearance and interrogation of the prosecution witness
[17], continuing these considerations in the judgment of Keskin v. the
Netherlands (application No. 2205/16) of January 19, 2021, where the
ECtHR noted that if the prosecution decides that a certain person is
an important source of information and relies on his or her testimony
during the trial, and if the testimony of this witness is used by the court
to substantiate the conviction, then his or her personal appearance and
interrogation is necessary [18].

Based on the abovementioned, we can conclude the following: firstly,
the use of the provisions of Part 11 of Art. 615 of the CPC of Ukraine to
justify the possibility of the court’s reference in the sentence to the video-
recorded testimony of a witness who was not present at the trial should be
an exception, not a general rule; secondly, the prosecution must argue the
impossibility of questioning this witness in court, in particular, indicate
the reasons for the witness’s non-attendance and the reasonable measures
taken to ensure his/her presence at the trial, and the court must motivate
this in its decision; thirdly, if the interrogation of the person concerned at
the pre-trial investigation stage took place after the notification of suspicion,
the defence should be provided with the opportunity to participate in such
interrogation, which should be recorded using video; fourthly, the relevant
testimony should also be supported by other evidence, and its use as
decisive evidence should be a measure of last resort.

Conclusions

The comprehensive application of a system of scientific research methods
and techniques (in particular, dialectical, formal legal, comparative,
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systemic and structural, etc.) made it possible to consider the problems of
ensuring access to court (including access to the procedures for reviewing
criminal proceedings), which may be related to the issue of restoring
criminal proceedings lost as a result of hostilities and occupation. The
author also clarifies the system of guarantees and prerequisites that must
be met in order to ensure the right to defence for suspects and accused
persons who are not directly involved in criminal proceedings (i.e., in
absentia proceedings). Finally, the author describes the key requirements
for ensuring the right to cross-examination (Art. 6 (3)(d) ECHR) in the case
of using testimony recorded during the pre-trial investigation by means of
video recording.
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Abstract

Today, foreign policy often uses such an aggressive violent tool as genocide,
which necessitates the study of this phenomenon. This issue is of particular
relevance in view of the full-scale invasion of Ukraine by the Russian Federation.
Therefore, the purpose of the article is to analyse the existing international
normative definition of the concept of ‘genocide’, its main shortcomings and gaps,
and possible ways to address them. For this purpose, the author uses general
scientific analytical research methods, as well as the content analysis method.
Comparative methods allow us to critically analyse case law and identify
certain imperfections and trends inherent in the process of considering genocide
cases and making relevant court decisions. This allowed the author to formulate
arguments to substantiate that the content of such elements of the concept of
genocide as ‘extermination’ and ‘protected group’ is incomplete and sometimes
even undefined. It is emphasised that the construction of the concept of ‘genocide’
is inadequate, since it does not actually define the content of this phenomenon
through the description of its attributive and stable features, but only lists some
forms in which genocide may exist. Under such conditions, this concept remains
undefined, which leads to situations when courts and tribunals consider the
existence of the crime by substituting the proof of the accused’s actions with
the interpretation of certain events in terms of their ‘similarity’ or ‘dissimilarity’
to genocide. After all, judges do not work with facts, but with interpretations
of these facts, which gives rise to a diversity of judicial practice and creates
the basis for the politicisation of genocide trials. The author concludes that the
phenomenon of genocide needs to be studied with due regard for the experience
of legal application of this concept, and that it should be improved, which will
allow lawyers to assess facts and acts and establish their compliance with the
legal definition of genocide

Keywords: genocide; concept of genocide; protected group; elements of the
crime; intent to commit genocide.
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Cy4acHUU reHOL U], —
YaCcTUHA HaLliOHAJIbHUX arpeCUuBHUX MOJIITHK.
HeBu3HayeHe BU3HAYEHHSI

Muxaiino BacunboBuy PomaHOB*
IHcmumym Anekcanmepi, 'eabciHcbKull yHigepcumem
Teawcinki, PiHAsHOIA
*e-mail: mykhailo.romanov@helsinki.fi

AHoTauisa

Cb0200HI Y 308HIUUHIU NOIMUYL HEPIOKO 8UKOPUCMOBYIOMbCSL MAKUL azpecus-
HUll HACUMbHUUBbKULL THCMpYyMeHm, SIK 2eHOYUO, U0 3YMO8IHE HEeOobXIOHICMb
docniosKeHHSs 3a3HaueH020 seuwa. Lle numanHs Habyeae ocobdaugoi axmyanbHo-
cmi 3 0271510y Ha nogHoMacumabHe 8mopeHeHHsM 8ilicbk pocilicbkoi gpedepauii 8
Yrpainy. Tomy memoro cmammi € AHANI3 ICHYU020 MIKHAPOOHO20 HOPMAMUS-
H020 8USHAUEHHSL NOHSIMMSL @eHOUUO», 1020 OCHOBHUX HEeOONIKI8 i NPO2ALUH Ma
UIMOBIPHUX WNSXI8 IX YCYHeHHSL. 3a051 Ub020 8UKOPUCMOBYIOMbCSL 3420/ TbHOHA-
YKo8l aHANIMUUHI MemOoOU OOCNIOIKEHHSl, A MAKOXK Memo0 KOHMEeHM-aAHANI3Y.
IopigHanbHI Memoou 00380/51I0Mb KPUMUUHO NpoaHalizyeamu cyoosy npak-
muky Ui euokpemumu negHi Hed0CKOHAI0CMI ma meHOeHUll, NPUMAMAHHI NPO-
uecy pozansidy cnpae wooo 2eHOUudy ma nputiHamms 6i0n08iOHUX CYOO8UX
piweHb. Lle 0o380auUN0 chopmyrosamu apeymeHmu 0t 06TpYyHMYyeaHHSs Moeo,
U0 3MICM MAKUX eleMEeHMI8 NOHSIMMSL «@EeHOUUO, SIK GHUUEHHS» MA «3AXUULEHA
2pyna», € HenosHuUMU, a hodekyou Ui He susHaueHumu. HazonouleHo, ulo KoH-
CMPYKYLSL NOHSAMMSL @EHOYUUO» € HEHAJIEHHO, OCKLIbKU (haKMUUHO He 8U3HAUAE
3MICM Yb020 SI8ULLA Uepe3 onuc tio2o ampubymusHUX I Cmillkux 03HAK, A JAUULe
nepepaxogye 0esiki (popMmuU, 8 SIKUX MOXKe iCHYsamu 2eHOyuUo. 3a maKux ymos
ue NoHAMmMsL 3aNUULAEMBCS. HEBU3HAUEHUM, W0 msi2He 3a coboro nid uac pos-
a0y cyoamu ma mpubyHaIaMU NOS8Y CUMYayili NIOMIHU 008e0eHHS. HASI8HO-
cmi 8 0isix 068UHYBAUEH020 CKLA0Y Ub020 3/I0UUHY MAYMAUEHHIM Ne8HUX NOOill
Y po3pisi ix «cxoxocmir abo «HeCxorocmi» Ha 2eHoyuuo. Adxe cyooi npayroroms
He 3 haxmamu, a 3 IHmepnpemayisamu yux gpaKkmis, uo nopoosKye HeoOHOMA-
HIMHIcMb cyo0080i npaxmuku Ui cmeoproe NiOTPYHmMs Ol NOAIMU3aAyil npoye-
cig 3 eeHouuUly. CPopMYyib08aHO BUCHOBOK, W0 PeHOMEeH 2eHOYUdYy nompebye
BUBUEHHSL 3 YPAXYBAHHSM 00C8I0Y IOPUOUUHO20 3ACMOCYBAHHSL YUb020 NOHSIMIMSL,
a maKoxk tio20 B00CKOHANEHHSL, ULO 00380UMb IOPUCMAM OUiHIO8AMU haKkmu ma
OisiHHS Ul BcmaHos0eamu ix 8i0no8iOHICMb NPABOBOMY SU3HAUEHHIO 2eHOUUIY.

Knrouoei cnoea: 2eHoyuUd; NOHSAMMSL 2€HOYUOY; 3aXUUEHA 2pyna; elemeHmu
CKA0Y 3/I0UUHY; YMUCES HA BUUHEHHSL 2eHOYUDY.

Introduction

Disciplined society and genocide. Two polar mass manifestations. It would
seem that each is the diametric opposite of the other. Whereas genocide is
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the pinnacle of the brutal violation of humanistic values, the disciplinary
society is the pinnacle and apotheosis of total control, manageability and,
arguably, tolerance.

But reflection and historical experience indicate that there are many
similarities between these phenomena. More to the point. I will attempt
to outline the close connection between these phenomena and their
intersubjectivity. At least I will put it forward as a hypothesis.

If genocide is a kind of chaos generated by ideas of advantages that are
supposedly inherent in some and denied to others, then a disciplined
society is "chaos" taken to an extreme point. Looking ahead, I mean that the
ideas that fuel genocide arise and take shape in mature, stable societies,
whose institutions acquire such a fundamental and strong character that
they begin to have a "reverse" effect on the members of such a society and
on the actors who make large-scale decisions. Genocide, as a phenomenon
involving the destruction of entire groups of people, contains at its core
the idea of domination, superhumanity. The logical conclusion of this
idea is that social life must be purged of "dangerous" elements. It seems
that this is precisely where the line that unites the two phenomena in
question lies. After all, in fact, this is one of the main aspects of the idea of
a disciplined society — the presence of advantages for some (the disciplined)
and the absence of these advantages for others (the undisciplined). The
undisciplined must be displaced

Why does this essay discuss this and draw some parallels between these
two phenomena? Because it can help to realise the essence of genocide
and come to a conclusion about its probable existence and the possibility
of such events occurring in the future. It is also necessary in order to
understand to what extent the existing definition of genocide corresponds to
contemporary events that may qualify as genocide. This in turn is important
because genocide has very serious implications for people, their groups,
for jurisprudence and jurisprudence, for understanding the processes that
generate genocide and feed its origins.

Literature Review

The literature on the topic of genocide is vast. Perhaps it can be said that
the topic of genocide is one of the most developed. However, the existing
difficulties in the application of legal norms related to genocide and the
interpretation of this concept only emphasise the need for further study of
this phenomenon and the need to clarify the concept of genocide.

The literature on genocide touches upon various branches of knowledge and
social sciences. It is about history, sociology, jurisprudence, anthropology,
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political sciences etc. In addition, the fiction dealing with this topic is very
extensive.

In this paper | have tried to use some of the most authoritative works, as
well as works whose authors are pioneers in this field. Of course, I am
referring to the accessible works of Raphael Lemkin. There is no single
systematised work on genocide in his oeuvre, but it was he who laid the
foundations for the recognition of genocide as an international crime.

The fundamental historical essay by Naimark, Norman M, on the history of
genocide allows us to trace in historical retrospect how this phenomenon
gradually came to its vivid and large-scale manifestations. In his work
he demonstrates that genocide has deep roots and has been known to
mankind for a long time, but it was in the twentieth century that it acquired
such a clear ideological colouring, became aggressive and mass.

British lawyer Philip Sands is known for his participation in a number of
interstate disputes in the framework of the procedures of the International
Court of Justice (UN Court of Justice), including cases in which the question
of prosecution of those responsible for genocide was raised. His book "East
West Street. On the Origins of ‘genocide’ and ‘crimes Against Humanity™,
although not strictly scientific, contains a great deal of reflection on the

nature of genocide.

A well-known and authoritative author who has written about genocide is
Anna Arendt. She is considered the founder of the theory of totalitarianism.
In her works devoted to this phenomenon, she considered genocide as
one of the manifestations of the policy of terror and violence, as one of
the instruments of this policy. Moreover, the author believed that it was
a fairly typical tool, which to a greater or lesser extent is inherent in all
totalitarian politicians. Her illustrative examples were Nazi Germany
and the Soviet Union. Both countries used genocide extensively in their
domestic policies.

Much material examining genocide as a legal phenomenon contains
court documents and judgements in cases where charges of genocide
were brought. Since the adoption of the Convention on the Prevention
and Punishment of the Crime of Genocide, international jurisprudence
has known a number of such cases — genocide in Rwanda, genocide in
Srebrenica. Some such crimes were not recognised by the courts as genocide
for various reasons. These include the Pol Pot regime, the Holodomor in
Ukraine in 1939, and the Holocaust.

Many contemporary Ukrainian authors also address the topic of genocide.
In Ukraine and a number of other countries, the Holodomor of 1939 is
recognised as genocide. This national tragedy is the subject of study by

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2025. Issue 1(27) 105



PomaHos M. B. Cy‘laCHl,llj zeHouud —yacmuHa Hauic)Ha/szux azpecusHux nosaimuk. HegusHaveHe su3Ha4eHHs

historians, sociologists and anthropologists. In 2024, a book by Viktoriy
Malko was published.

Ukrainian Intellectuals and Genocide: the Struggle for History, Language
and Culture in the 1920s and 1930s [1]. The author considers the
Holodomor as a key event for the destruction of the self-identity of
Ukrainians. It was during that period that a significant number of Ukrainian
intellectuals were exterminated. This act caused irreparable damage to the
Ukrainian nation and undermined the foundations and possibilities of
further formation of Ukrainian statehood. The author analyses how this
process took place and what role intellectuals played in Ukrainian society.

As can be seen, the literature on the topic of genocide is very diverse and
extensive, which makes it possible to have a broad discussion on genocide.

Materials and Methods

In conducting the presented research, scientific methods most common in
social sciences were used. In particular, the following:

Taking into account the specificity of the object of research, data collection
was conducted mainly from secondary, including open sources. The data
obtained characterise the object of research, as a rule, from a qualitative
point of view. The main criterion for selecting sources for their study was
their direct relevance to the subject of the research. The use of quantitative
(statistical) data is very limited, given that there are few officially recognised
cases of genocide.

Data collection was conducted mainly through the study of literature
sources and their review. The observation is detailed by methods of
content analysis. Studies of scientific literature, collation of information
and collected data, open sources — journal articles, publications, reports,
reviews, etc. Content analysis focused on those sources that contain
information about what genocide is, who the victims of genocide are,
how they identify themselves, how the perpetrators of criminal orders
understand these orders, how hate speech is formed and how it influences
the perpetrators, etc.

The study used materials of jurisprudence of international courts and
special tribunals that raised the issue of qualification of certain actions
as genocide. The main attention was paid to those court decisions that
interpreted specific signs of genocide and those where these signs were
critically assessed. Of particular interest was the case of the Srebrenica
massacre as an example of the destruction of part of a protected group. It
seems that this episode has some common features with the events that
are taking place in Ukraine and on which the author relies in the study.
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The collected data and information was analysed using the historical
method, which made it possible to trace changes and some dynamics in
the views on the phenomenon of genocide, its description and definition
of the content of this concept. Taking into account that scholars often
use the concept of genocide in a broad sense, meaning all cases of mass
extermination of people, I tried to focus on the concept of genocide in its
legal sense, which is relevant for the establishment of legal facts.

The comparative method was used to analyse the collected material,
including in a sense a more special method of comparative jurisprudence.
It allowed us to trace the differences in the perception and criminalisation
of genocide in different countries and legal systems. It also made it possible
to make sure that genocide always has a significant ideological component,
which often plays a decisive role in the implementation of genocide and its
justification in the eyes of the general public.

The described methods were applied in a complex, which allowed
approaching the object of study with different tools and taking into account
different points of view on the problem of genocide.

At the same time, [ am well aware that the use of all the methods described
above does not exclude some bias in the material presented. As mentioned
above, the topic of genocide is well researched and has been addressed by
specialists from various fields of knowledge. I recognise that the difficulties
in defining the concept of genocide discussed in this paper are largely due to
the inability to approach this phenomenon with a single measure. Genocide
is too multifaceted and brutal, and at the same time its understanding is
quite seriously distorted by the speculations that exist both around the
concept. As well as around the phenomenon that this concept describes.

All of this leads to the fact that in writing this paper I was aware of the fact
that, in order to explore the concept of genocide in even greater depth, I still
significantly lacked lively discussions with researchers and lawyers who are
currently working with this issue.

Results and Discussion
Challenges of defining genocide

If we turn to the existing definition of genocide, we see that it describes
just that. Genocide is the intention to destroy a protected group as such.
A protected group can include large groups of people united by different
attributes. In particular, the legal definition contained in the text of the
Rome Statute (hereinafter — the Statute) recognises such characteristics
as nationality, ethnicity, race or religion. It is quite logical to compare
the displacement from a certain territory of representatives of a group
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belonging, say, to a religious group, and the displacement from a certain
territory of those who do not meet the standard of discipline accepted in
this territory.

Of course, different methods are used and it is in them, according to the
authors of the Charter, that the whole essence of genocide as one of the
most serious international crimes lies. However, it seems that the roots of
these phenomena have much in common.

Here I would like to point out one, in my opinion, problematic component
of genocide as a crime. If we take into account the idea that probably
underlies genocide, we can come to the conclusion that genocide is, as
stated, a method. In this case, the question arises about the expediency of
the existence of genocide as a separate and most dangerous crime. If we
use legal terminology, then in fact we are talking about a qualifying feature.
Genocide is a kind of special cruelty. if this is true, then we are dealing
only with the "degree" of the offence, but not with a separate criminal-legal
phenomenon. However, it is obvious that genocide is not just a qualifying
feature that may entail more severe liability, but a crime that differs from
any other by its essential, attributive features. And here we come to the
main question of what are these attributes?

It should be clarified that in this article I have only managed to outline
some basic theses that require further study and consideration.

It goes without saying that we must first look to the past. History knows
many examples when we can speak about genocide with a high degree of
probability. And these events and facts took place not only after genocide
was called genocide in the middle of the 20th century and its definition
was formulated (obviously, the existence of a phenomenon is possible even
without a clear definition).

Examples of genocide from the distant past include the genocide of the
indigenous peoples of the Americas, Africa and Asia. Virtually the entire
history of the discovery of the "new world" and its further colonisation is
littered with acts of genocide. This is not a new statement. Similar thoughts
were expressed by Raphael Lemkin, the author of the concept of genocide,
and by scholars who have studied the history of colonisation.

This paper is not intended to examine the historical stages of genocide,
but to use the historical method as an illustration that can help trace the
patterns of this phenomenon and the connections that unite them. Also,
historical retrospection will bring us closer to one of our aims, which is
to raise the question of the close relationship between certain types of
policies, their content and narratives (particularly disciplinary and control
mechanisms) that are linked to the emergence of acts of genocide.

108 ISSN 2225-6555. Teopis i npakmuka npasoznascmea. 2025. Bun. 1(27)



Romanov, M.V. Modern Genocide: Part of National Aggressive Policies. Undefined Definition

In this regard, the genocide that took place in Srebrenica (Bosnia) during
the wars in Croatia and the Bosnian War, in the territory of the former
Yugoslavia, as well as the recent events in Ukraine, where some lawyers
and researchers also see the presence of genocide, is of great interest.

Why genocide in the former Yugoslavia? This episode of recognised genocide
is one of the largest war crimes in the history of modern Europe, committed
in the recent past at a time when international mechanisms designed to
ensure international peace and security were already in place. Until the
events in Ukraine, the Srebrenica genocide is perhaps the most serious
crime in Europe that has been judicially recognised as such.

Also, this event has a number of peculiarities that give grounds for reflection
on the essence of genocide, on its possible causes and factors giving rise
to it.

Historical episodes of genocide

So, the historical discourse shows that genocide can be considered as a
continuation of the development of policies of civilised, developed countries,
which have ambitions of metropolises and empires. This is also pointed
out by researchers of the history of genocide: "[...] Meanwhile, the Spanish
conquest became the model for policies of later colonial governments, just
as opponents of the extirpation of native peoples in Australia and North
America often mentioned the writings of Bartolemé de Las Casas, the
notable Dominican critic of Spanish brutality in the new world. One of the
first observers of linkages between episodes of genocide was Hannah Arendt,
who noted the influence of colonial brutality and racism on the development
of the genocidal policies of Hitler in Europe. 10 The widespread killing
of native peoples in the colonies, French, British, Italian, and especially
German, translated in some fashion into mass murder during World War
II. 11 A number of historians have noted some continuity in personnel and
policies between the German military’s attempts to eliminate the Herero
and Nama peoples in Southwest Africa (1904-1907), their role as advisers in
the Armenian genocide (1915), and the Wehrmacht’s role in the Holocaust.
12 Hitler stated to his generals on the eve of his onslaught against Poland
and the Poles: ‘Who, after all, speaks today about the annihilation of the
Armenians?’ In the same speech, Hitler also chose to cite the positive
example of Genghis Khan as an empire builder. Hitler’s message was clear:
the German war leadership should not shy away from killing large numbers
of Poles and Jews in the attack" [2].

In general, studying the events that have signs of genocide in historical
retrospect, there is a strong impression that its origins, as an organised
purposeful action aimed at the destruction of "others", lie in the basis
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of Christian religious doctrine. If we generalise and, perhaps, simplify
somewhat, genocide is ultimately the same crusade, the purpose of which
is adjusted depending on the political component, geopolitical claims and
the general international situation.

Of course, events similar to genocide occurred before the formation of
Christian doctrine, but organised forms and targeted genocidal efforts,
which would be accompanied by categorical intolerance, perhaps developed
only in the conditions of Christianity’s dominance and campaigns to convert
indigenous and ‘infidel’ peoples to the Christian faith.

As Norman M. mentioned: Generally, the Mongols were tolerant of religious
differences and, as such, promoted the interaction between the culturally
rich communities of faith in Central and South Asia, Europe and the Middle
East [Ibid].

It seems that in those times, the issues of total annihilation and assimilation
were not so acute. And this circumstance indicates that the conquest of
territories and subjugation of peoples is not always connected with the
destruction of peoples. At the same time, it does not give grounds to exclude
genocide under such conditions.

What can this mean for our study? It may point to one important,
even defining feature of such events. Namely, that genocide is a more
"intellectual” phenomenon. As I pointed out above, it is based on an idea
that rallies around it people who have access to significant resources
and enough power to extend that idea to a sufficiently large number of
perpetrators. As a hypothesis, I assume that it is a predominantly organised
campaign, usually by a more stable, powerful society, which is directed
against less stable or less powerful societies or states.

The above conclusion may also give grounds for saying that genocide is
always, on the one hand, the eradication of what exists and, on the other
hand, the imposition of what the aggressor brings with him. In this case,
it is probably not so much the territories and administrative power that
are decisive, but the creation of an environment favorable to the aggressor
and displacing the victims and their way of life. The creation of such an
‘environment’ may in the long run lead to the transfer of administrative
power and territories under the control of the aggressor.

Ideological roots of genocide

In this regard, it should be pointed out that genocide is not an isolated
phenomenon. It does not appear as an end in itself. It is always part of a
larger program, or rather a policy. In her work "Origins of totalitarianism"
Anna Arendt, describing the actions resorted to by representatives of
totalitarian regimes, pointed out that for most of them (Nazi Germany, the
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Soviet state of Stalin’s time) the practices having all the signs of genocide
were often applicable and widely used. In particular, she notes: the Baltic
States were directly incorporated into the Soviet Union, and they fared
much worse than the satellites: more than half a million people were
deported from the three small countries, and "a huge influx of Russian
settlers" led to the threat that the local population might become a minority
in their own countries [3].

This conclusion seems very significant. It suggests that, in order to
establish genocide, the decisive factor is the existence of violent policies that
provide a common background for the emergence of genocidal intent and its
subsequent realisation. At the same time, as I noted above, the realisation
of this intention does not necessarily involve the physical destruction of
a protected group. Obviously, destruction is carried out by all possible
methods, among which physical destruction is not the only or the main one.

All "modern" events that have been recognised or regarded as genocide (the
Armenian genocide by the Ottoman Empire (1915), the German genocide of
the Guerreros and German colonists (1904), numerous episodes of genocide
of Jews in the first third of the twentieth century and during the Second
World War, the Holocaust, etc.) had one thing in common - they were
always part of a conscious policy. Genocide was never an end in itself, but
always an indispensable component of policies that are generally oriented
towards the conquest of new territories, the spread of influence and power,
subjugation, etc. This means that genocide was often an "unspoken" goal-
appropriation. It belonged to larger agendas. I would venture to argue that
genocide "in and of itself" does not exist. We can hardly find a genocide that
is committed out of context

This feature is extremely important for understanding that the victim
group, or "protected" group as the official definition of genocide calls it, was
never targeted with the proviso ‘as such’. All members of the "protected"
group, who were perceived as the main obstacle, as bearers of some kind of
identity that could make it more difficult to seize territories, spread power
and influence, were to be destroyed. But it was not necessary to destroy
the group completely. It was enough to reduce it to such an extent that it
ceased to exist as a ‘magnet’ of self-identification. In other words, genocide
is always a means, not an end.

This conclusion is all the more important because it substantiates the
fallacy of the basis of the definition of genocide. This goal, being part of a
more global design, cannot stand alone. It cannot be established as the
only one that emphasises its focus on the destruction of a group, as such,
because, being part of something larger, it is an instrument. Therefore, the
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sign of the destruction of the group "as such" is rather optional. Otherwise,
we are dealing with obsession, with madness, after all. And this, as we
know, is a prerequisite for the establishment of insanity, i.e. the inability
to bear responsibility

The events of genocide in the former Yugoslavia also belong to modern
genocides. And it, as well as other acts from this time period, is inherent
in the presence of an aggressive policy, which is associated with either the
seizure of territory or the redistribution of spheres of influence and power.

The Srebrenica massacre is associated with a number of wars in the former
Yugoslavia. Of course, the so-called "Balkan nationalism" also played a role.
According to some researchers, Balkan nationalism was a peculiar response
to the clash of interests of three empires in these territories — Habsburg,
Ottoman and Russian. The nationalists’ goal was not just the separation
and clash with the political ruler — the Ottoman or the Habsburg — but also
with the cultural ruler — the Greek or the Hungarian [4, p. 33].

Here, it was under the shadow of nationalist policies that the fruit of
genocidal intent matured. Nationalism is probably not the main feature,
as history shows diametrically opposite cases when genocide was a kind of
reaction to nationalist sentiments. However, in this case too, it involved the
"confrontation" of different nations or races or religious ideas.

And yet one feature remains very stable — the presence of a conscious,
consistent and organised policy of seizure of territory or distribution of
spheres of influence or power.

Here again we come back to the fact that the intent to genocide and its
implementation always arises and comes from an organised, civilised,
stable and strong "author". Even if this author cannot be called strong (for
example, the genocide of the Tutsi people in Rwanda), he is in any case
endowed with sufficient resources to realise such a large-scale action as
genocide.

This point is important to realise in order to understand the fact that
genocide, as mentioned above, is always an instrument, an intermediate
goal. And secondly, genocide is most often not endowed with a program,
which would describe the successive steps and measures to be taken for its
implementation. This does not mean that they cannot exist (for example,
the genocide of the Nazis during World War II had such qualities), but it
indicates that such program, methodicalness is not an attribute without
which genocide cannot be identified and stated

This peculiarity is also important in the context of the above-mentioned
parallels between a disciplined society and aggressive politicians, including
genocide as their tool. Statistically, in most cases, the idea of genocide
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originated with more organised communities, societies and states. Those
that had the strength, resources and will to pursue their aggressive policies
towards those they chose as their victims. Of course, a less organised and
self-identified community has a higher degree of victimhood on the one
hand and a lower ‘ideological’ character on the other.

So, as an example, we have chosen the genocide that took place during the
war in Yugoslavia. In particular, we are talking about the episode of mass
murder of Muslim men, boys and young men, which took place during the
Croatian and Bosnian war in the town of Srebrenica, which at the time of
the crime was on the territory of the Republika Srpska. At that time, 8,372
civilians were killed. The event was recognised as genocide by the Special
Military Tribunal for the Former Yugoslavia. Many disagreed with that
judgement. However, again, one factor was recognised unconditionally,
including in Serbia. A study on the events in Srebrenica notes: "[...] the
RS president at the time, Dragan Cavic, stated: The Report [...] is the
beginning of difficult, and probably, for all of us, sometimes the empty road
of disclosing of the truth. It is on relevant state bodies and institutions to
process these and such results of the Commission’s work, and it is on us
to continue walking towards the truth. Only this is the way to avoid the
situation of having our children hate each other in the future, only because
they are Croats, Bosniaks, or Serbs" [5].

As we can see, the political leadership of the country is well aware that
all these events, as well as many others during the war, are the result
of political processes that can lead to mutual hatred of representatives
of different ethnicities and nationalities. At the same time, some
representatives of the Serbian authorities believed that the events that
took place in Srebrenica were isolated random war crimes, which were
committed by the sudden intention of individual initiators [6]. Such
statements are very revealing, because they indicate that many see genocide
as one element of a well-known and familiar modus operandi, the purpose
of which is something even more extensive than genocide. This way must
be formulated (not necessarily in the form of a verbal order) and understood
by all the perpetrators. In fact, the authors of such statements point out the
need for such a criterion of genocide as the existence of an idea embodied
in a policy that results in acts of genocide. In this case, genocide, as
mentioned above, turns out to be a political tool. Obviously, this approach
is understandable and indisputable in its own way. However, this criterion
is absent in the normative acts that describe the crime of genocide and
establish the criteria for its detection. It seems that my hypothesis about
the "non-autonomy" of genocide is confirmed by what can be called the
usual thinking of a politician.
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It is noteworthy that the resolution on the genocide event in Srebrenica,
which was confirmed by the materials of the investigation and trial of the
Special Tribunal for the former Yugoslavia, was not supported at the UN
level by representatives of countries that have a predilection for nationalist
or totalitarian forms of government [7]. These include Russia and China.
Interestingly, these countries can be grouped together on the basis that
they have a relatively short history of taking over colonies. Perhaps that is
why they see such actions as one of the permissible tools of colonisation.
By not voting for the resolution, Russia and China leave themselves room
for genocidal manoeuvres in the future. And this is not an accident, but
a quite natural phenomenon. Those countries that have organised and
aggressive politicians with a strong ideological component do not accept the
idea of genocide as such. It is too risky for them, because genocide, as we
pointed out above, is the result of a consistent, systemic policy that pursues
invasive goals. And such countries, as a rule, pursue exactly such policies,
and therefore often use genocide as one of the methods of realisation of
these policies.

Serbia, as a kind of "heir" to the Yugoslavia case, has similar ambitions. And
the roots of these ambitions probably lie not only in the distant historical,
but also in the relatively close, Soviet past. Nostalgia for it remains inherent
in many Serbs. A striking example of this is Emir Kusturica, the Yugoslav
and Serbian film director, who stands out for his active negative stance
on the break-up of Yugoslavia and is quite supportive of all contemporary
events that have the hallmarks of genocide.

It is also probable that the forceful internal policy of the former Yugoslavia,
which concerned most of the social relations in the country, consistently
and logically caused the incredible outbreaks of violence during the
Yugoslav Wars.

The existence of a methodical and consistent policy is noted in his study by
Robert J. Donia. He states: In the summer of 1995, Karadzi¢ was a more
experienced executioner than was the party president of 1992 who had first
orchestrated widespread mass atrocities. But even though his heart was
hardened and his conscience moribund, Karadzi¢ did not order the deeds
of July 1995 solely out of contempt for Bosniaks. He took action only after
an improbable convergence of Serb battlefield defeats, maneuvers of the
international community, bitter rivalry with Mladic¢, and his realization
that little time remained to realize his Serb utopian vision in all of eastern
Bosnia. Karadzi¢ was not a victim of circumstance, however; he was the
master of it. We will never know if he might have ordered the actions in
a different set of circumstances or at a different time, but we do know
that he acted with forethought, decisiveness, and calm detachment in the
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circumstances in which he found his movement in July 1995. He acted
distressingly methodically in pursuing his goals by putting into action a
carefully considered plan [8].

Elements of the concept of genocide

Now let us return to the definition of genocide. Genocide is a phenomenon
that has been and continues to be defined in different ways. As we
mentioned above, Raphael Lemkin included a much larger scope of acts
than was eventually accepted. But in any interpretation genocide is
regarded as one of the most serious crimes. And it is recognised as such in
virtually all legal systems that profess universal human values.

And this is understandable, since the object of its encroachment is entire
human communities, their existence as such. The intention to destroy
a person reaches a high level of public danger. Especially when the act
encroaches on the lives of a large number of people, and this intention is
aimed at the complete or partial destruction of such people not because
they behave aggressively or commit any acts affecting the rights or interests
of other people, conduct military actions, commit serious crimes. None of
these are mentioned in the offence of genocide. The very intention to destroy
is justified only by the very fact of existence of a certain group of people,
who have common features, which often do not have a visible material
embodiment, or if they do, then by their very nature cannot affect the rights
and interests of other people just by the very fact of their existence

It is precisely the feature of the "unconditionality" of genocide, its non-
personalisation, that makes this crime so horrifying and grave.

However, as mentioned above, in my opinion this attribute is unstable. In
any case, the intent to commit genocide has a conditionality or motive. If it
did not, it would be impossible to imagine the "prevalence" of genocide, its
"contagion" to other perpetrators. If it were unconditioned, it is likely that
acts of genocide would not be so massive and all-encompassing. Indeed,
they would have been limited to individual episodes in which it could be
argued that they were individual war crimes. All this suggests that genocide
is always part of a larger plot, part of a broad program of extermination.

And yet, considering the objective manifestation of genocide — the seemingly
unprovoked destruction of an entire community of people — makes us turn
to the distinctive features of the people in such groups. Destruction of
whole communities of people only because they have separate differences
in religious rites, in appearance, in belonging to ethnic groups and states
indicates that the perpetrators of genocide are guided exclusively by
bloodthirsty, inhuman motives, believe that some categories of people do
not deserve to live, assuming the functions of the creator of the world,
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pursuing the goal of cleansing the planet of some representatives of the
human race

There is an ongoing debate about the completeness of the concept of
genocide and the inclusion of additional groups. Many examples of different
content of the concept of genocide are given by William Schabas [9]. In
this regard, the definition of genocide in the French Criminal Code is
noteworthy — Art. 211-1 "Constitue un génocide le fait, en exécution d'un
plan concerté tendant a la destruction totale ou partielle d’'un groupe
national, ethnique, racial ou religieux, ou d’un groupe déterminé a partir
de tout autre critére arbitraire, de commettre ou de faire commettre, a
I’encontre de membres de ce groupe, 'un des actes suivants" [10]. Here the
legislator allows any criterion for defining a protected group, which certainly
expands the possibility of identifying genocide in the actions of the suspect.
This, in our opinion, is a very interesting definition, which, on the one hand,
removes ‘restrictions’ from the possible accusation of genocide and allows
to establish what actually happened, rather than to go down the path of
excluding what cannot be substantiated in the act (positive proof, when
certain circumstances and features inherent in the event are proved, and
negative proof - when the investigating authorities exclude other options,
indirectly establishing this or that corpus delicti), and on the other hand,
it actually gives the right to establish the offence of genocide.

The very fact that there are different interpretations and an ongoing debate
on the acceptability and sufficiency of the concept of genocide is a clear
indication of the imperfection of the international concept of genocide.

The Rome Statute defines genocide as any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnic, racial or
religious group as such:

a) The killing of members of such a group;

b) Causing serious bodily or mental harm to members of such a group;

c) The deliberate infliction on a group of living conditions calculated to
bring about its physical destruction in whole or in part;

d) Measures calculated to prevent procreation in the environment of
such group;

e) Forcibly transferring children from one human group to another.

As we can see, the corpus delicti is formulated in an atypical way, as it
includes separate independent corpus delicti offences, which under certain
conditions may acquire the characteristics of genocide. That is, these
actions are already crimes in themselves. In order for them to acquire the
characteristics of genocide, there must be an intention to destroy a certain
group of people, and this intention must obviously exist simultaneously
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among a large number of people. Otherwise, it would only be an episode,
which could be regarded as an accident and would not carry the same
degree of public danger.

In fact, the Statute describes genocide as the destruction of a protected
group in a certain way. It seems that, from a legal point of view, this
construction of the offence is not very reliable. It is enough to change the
way in which genocide is realised and the act falls outside the jurisdiction of
the genocide rule. For example, intimidating members of a protected group
to force them to leave the group, to stop identifying with it. As a result, the
group is destroyed and the act cannot be recognised as genocide.

In addition to these features, the existing jurisprudence of international ad
hoc tribunals indicates that proving genocide is very difficult, largely due to
the presence of signs of repetition and systematic nature of such actions,
and also tends to an overly conservative perception of the ways and means
of execution of this offence.

Raphael Lemkin’s ideas on genocide

This is probably due to the fact that genocide as a criminal offence was
formulated in the middle of the twentieth century and received its place
in criminal law and legislation with great difficulty. In justifying its
necessity and "right to exist", Lemkin had to make considerable efforts
and compromises. The latter, incidentally, led to the fact that the accepted
notion of genocide had very little in common with what Lemkin had
originally understood and justified as one of the most terrible crimes.

What did Lemkin mean by genocide? Unfortunately, he did not leave a
definition of genocide in the conventional sense of the word. However, in
his short article "Soviet Genocide in Ukraine", describing the actions of
the Soviet regime in Ukraine, he actually defined the stages of genocide
and highlighted the criteria that form the crime of genocide. Recognising
the complexity and unnecessary destruction of all representatives of the
protected group (at the time of the Holodomor in Ukraine its population
was about 30 million people), Lemkin identified four stages of genocide [11]:

1) extermination of the national elite. It can always be eliminated
completely, as it is usually not too large;

2) elimination of the national church. Also not a difficult task for the
same reason — the relative small number of clergy;

3) destruction of a significant part of the Ukrainian peasantry, as
carriers of folk traditions and ethnic "code" of the nation. This is
where the Holodomor was needed;

4) mixing of the Ukrainian people with other nationalities through
deportations and resettlement.
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Now it is not difficult to formulate the criteria and signs of genocide, which
Lemkin considered determinative. It is about the fact that the protected
group includes people united by different features and criteria. The main
feature is their relatively compact residence, united by a common household
and social structure and legal identification. The second point is the
cultural basis of genocide. It is perhaps the main one for the survival of
the group and includes both the intellectual elite and the clergy. And the
third feature is the destruction and dispersal of the ‘popular’ basis of the
protected group. In particular, those who stand at the origins of traditions.
And these traditions include both traditions in the conduct of the economy
and ethnic and folklore traditions. It is obvious that in the legal definition
of genocide there is no trace of the features given by Lemkin. It is also
necessary to recognise that Lemkin unambiguously pointed to the presence
of genocidal policy on the part of the aggressor.

This understanding, by the way, points to one of the most significant
features, in my opinion. Namely, that genocidal policy is always
connected with the elimination from the human community of those of
its representatives who may violate the course of circumstances or the
desired organisation of society desired by the author of such a policy.
This circumstance, by the way, complicates the establishment of intent to
commit genocide. After all, if it is part of a larger policy, if it is a tool, it is
very difficult to claim that the perpetrators have a clearly articulated word
‘genocide’ in their heads. It simply disappears behind other "words" and
goals.

Genocide and a disciplined society

Incidentally, this is where the link to efforts to create a disiciplinary society
comes through. A prime example of such an intention, which clearly
carried a very dangerous charge, was the events that took place during the
COVID pandemic. In many countries, restrictions were imposed that cut
out of public life many people who found themselves in opposition to such
restrictions and measures.

Of course, I can be reproached for too free and broad interpretation of
the content of the concept of genocide. But who is to say that the concept
formulated by the Rome Statute is an impeccable one that takes into
account all the signs of such an intention? On the contrary, the Rome
Statute does not take into account many signs of genocide.

In fact, as F. Sandes notes in his book "East-West Street", the formation
of the international legal concept of genocide was precisely on the edge of
the "struggle" of conceptual approaches in jurisprudence. One of these
approaches gravitated towards the right of a sovereign state to dispose of
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the lives and destinies of its citizens or subjects; the other, on the contrary,
introduced the idea of individual protection of human rights. A protection
that extended also to the actions of the state. The main objections to
Lemkin’s notion of genocide were precisely due to the fact that the subject
of the attack was a group of potential victims, the boundaries of which were
undefined [12].

All this points to the uncertainty of the concept of genocide. More precisely,
its "compromise" definition, which does not allow the authors of aggressive
colonial policies to be prosecuted.

Even more should be said. Genocide should be defined precisely and
completely. In my opinion, genocide can exist not only in relation to
groups limited by the criteria (race, religion, ethnicity, nationality) that
are currently contained in the Rome Statute. Genocide can occur and be
realised in relation to groups united by a wide variety of criteria. It is this
approach that is most consistent with the protection of the rights of the
individual and the principle of individual responsibility.

History knows many cases of genocidal attacks on members of a group
united by other criteria. For example, cultural, political, etc. Why such
groups will not be protected, but racial or ethnic groups will be? Say, the
Nazis during World War II were not very interested in Jews who found
themselves in the United States or South American countries. So they
didn’t exterminate all Jews, but only those who "got in their way". Does this
mean that there is no genocide? Or on the contrary, there are examples
when representatives of the opposing political force were slaughtered by
the thousands. Why would such a group be denied a defence? After all,
they were not killed because it is necessary to kill this particular person
as a bearer of their individual qualities! They killed because this person
(and in principle it does not matter what kind of person he is) belonged to
a different political force.

I believe that King Herod’s slaughter of the infants in Bethlehem is a
classic example of genocide that does not fall at all within the modern
concept of genocide in international law. We have a group that includes
male infants born in a particular place and that has been destroyed all
as such. But this episode would not be recognised as genocide based on
the definition of genocide given in the Rome Statute. After all, this group
is not united by any of the features that are considered by the legislator
as indicating the presence of genocidal intent. So, such a group does not
deserve international legal protection. Of course, it can claim protection
within the framework of the crime against humanity, but the difference in
intent is obvious, and it indicates a greater degree of public danger to the
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one who targets people on a certain basis. Using this angle of consideration
of the crime of genocide, in my opinion, the question about the reasons for
the legislator’s choice of such a limited range of features of an act that can
be recognised as genocide arises quite logically and is very acute.

The main attributes of an international criminal law should be humanity,
comprehensibility and justice. Justice as a moral and ethical category. It
is obvious that it is not right to kill a person for his political views, it is not
right to kill a person for what cultural traditions he follows and what music
he listens to. It is understandable and just. The task of jurisprudence in
this part is to follow the obvious and absolutely clear to the common sense
and to set legal markers that will allow to detect the presence of intent to
destroy "no matter what kind of person just because he is a member of a
certain group". The French realised this and wrote it down in their Criminal
Code.

Given the current wording of the concept of genocide, it has been largely
reduced to a war crime, the peculiarity of which is an increased degree of
public danger. The boundary between genocide and a war crime or a crime
against humanity is solely a field of interpretation and discussion. This
is not a suitable field for defining genocide as an international criminal
offence.

A significant number of scholars and jurists argue that it is a difficult task
to identify and justify genocide. In my opinion, the main difficulty is not so
much with the factual circumstances, but with interpretations. After all, in
the majority of cases in which a suspicion of genocide is traced, there are no
doubts about the commission of grave crimes, which are of a mass nature
and directed against large communities of people. As a rule, difficulties
arise where it is necessary to establish the existence of intent to destroy a
protected group. But this "difficulty” is not a particular point. There has
not been a time, from the very beginning of the formulation of this offence,
that proving genocide has not been difficult. This, in turn, may point not
only and not so much to the difficulty of proof as to the vagueness of the
concept of genocide. In other words, legal scholars have not agreed on what
is meant by genocide. And this, as I pointed out above, turns out to be a
rather surprising feature. It is a surprising situation when there is an act
and it is obvious to everyone, but it is impossible to formulate its concept.
This is due, in my deep conviction, to the unwillingness to define genocide
clearly and precisely. Thus, the ‘problem’ of genocide is largely artificial.

Much is explained by modern aggressive geopolitics, which are being
realised in the world today. Today, war and genocide have become tools
to achieve political goals. Wars of independence and wars of liberation
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are a thing of the past. In today’s world, where the number of states
with unlimited access to weapons can be counted on the fingers, no one
else, except these very states, can wage war. In fact, only armed states
can defend themselves or attack. All others either enter into agreements
and alliances in which they become part of this "division" of the world,
or find themselves defenceless. All this accounts for the "reluctance" to
formulate the notion of genocide in such a way that it is equally applicable
to any actor in international relations. Another side of the coin was that
its formulation, as mentioned above, turned out to be very specific. The
authors of the concept, and subsequently the judges of international
courts, proceeded from the assumption that this intent must ultimately
be obvious and publicly manifested. But the realities of the present time
indicate that is far from being necessary to express in public space a call for
genocide. Especially given the fact that this term, as we pointed out above,
representatives of some countries avoid using it. And in this avoidance
they are consistent. In the ideological narratives of these states, the word
‘genocide’ is replaced by another word (liberation, denazification, etc.).

Since the adoption of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide and the Rome Statute, the situation
of genocide has changed significantly. The acts that have been recognised
as genocide also indicate that today this crime is being perpetrated using
other means and methods. At the time of the most heated discussions
on the notion of genocide, no one considered the possibility of realising
genocidal intent through the use of weapons of mass destruction, mass
media broadcasting narratives of total terror and intimidation, systematic
devaluation of culture and traditions. The modern world has a completely
different arsenal of means to commit this crime. Today genocide may well
be realised latently, and its consequence is not the physical destruction
of the group’s representatives, but their "de-identification" (and thus the
destruction of the group). They will consciously or under compulsion "move"
to other groups in order to stop being a target for violence of threats and
attacks. Incidentally, this has happened before, when Jews during World
War II hid their origins. Their ethnicity became their secret or curse. In
this connection, by the way, distinguishing so-called "ethnic cleansings"
from genocide and not recognising them as acts of genocide looks strained,
artificial and even false.

All these facts are evidence that genocide has acquired all the features of
not just a legal concept, but a phenomenon. That is, something more than
the result of the efforts of lawyers-legislators. This phenomenon needs to be
studied, and given that it carries a huge and dangerous aggressive charge,
of course it must be absolutely criminalised.
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Modernity demonstrates the real possibility of acts of genocide, the purpose
of which is the destruction of a protected group. This is especially true for
countries that have a significant number of weapons of mass destruction,
including nuclear weapons. Such weapons do not always have a specifically
defined victim. Such weapons destroy a large predetermined number of
people, and for others they create an atmosphere of fear and hopelessness.

Under such circumstances, there is a logical question of revising the
standards for defining genocide and revising the description of this offence.
It is necessary, based on the realities of the modern world, to approach the
qualification of this crime with those measures that are more appropriate
to the nature and intensity of the acts of aggression used and the goals
they pursue.

Apart from the fact that the forms of realisation of genocidal intent have
changed, there are also gaps in the definition of genocide. They lie on the
plane of defining genocide not by pointing to its inherent attributes, but by
listing other types of crimes that may be genocide if [...] In fact, this is an
example of the absence of a definition. More precisely, it is an example of
how a definition is given through a list of attributes of other phenomena
rather than the one being defined.

Decisions in genocide proceedings are made on the basis of reflection and
evaluation, not so much of what happened, but of how it was perceived
by both the perpetrator and those against whom it was committed. This
does not seem to be a very reliable way of doing things. After all, the
victim perceives the situation quite differently from the perpetrator, and
the perpetrator will never claim to have committed genocide for defence
reasons.

It turns out that the principle of legal certainty does not work in genocide
proceedings. This is probably why proving genocide is difficult. The
definition of this act has no clear independent features, so it is impossible
to qualify this offence in a strictly formal sense. It can, as stated above, be
identified through interpretations and reactions to the needs of the current
political moment. But in this case the question arises about the existence
of the concept of genocide. The concept must contain a definition, and we
do not observe such a definition.

At the same time, this does not mean that genocide does not exist. Raphael
Lemkin has defined genocide very precisely and comprehensively, noting
that the physical destruction of a protected group is not the only defining
element of genocide. Groups are numerous and genocidal intent in terms
of destroying a group often fails to achieve the result. Trial proceedings
which have determined that genocide may also involve a part of a group
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have certainly demonstrated that quantification in genocidal offences is
of evaluative value and cannot be regarded as a decisive criterion. For
example, in Prosecutor v. RadislavKrstic — Appeals Chamber — Judgment —
IT-98-33 (2004) ICTY 7 "considered the issue of part of the group" and
stated that the part which is the object of the offence must be significant
enough to affect the group as a whole. Decision paragraph 12 states: "The
intent requirement of genocide under Art. 4 of the Statute is therefore
satisfied where evidence shows that the alleged perpetrator intended to
destroy at least a substantial part of the protected group. The determination
of when the targeted part is substantial enough to meet this requirement
may involve a number of considerations. The numeric size of the targeted
part of the group is the necessary and important starting point, though
not in all cases the ending point of the inquiry. The number of individuals
targeted should be evaluated not only in absolute terms, but also in relation
to the overall size of the entire group. In addition to the numeric size of
the targeted portion, its prominence within the group can be a useful
consideration. If a specific part of the group is emblematic of the overall
group, or is essential to its survival, that may support a finding that the
part qualifies as substantial within the meaning of Art. 4" [13].

As can be seen, the Court’s conclusions are replete with value judgements
that a part of the group should be "significant", "significant", "important",
"emblematic/symbolic" for the group as a whole. Of course, this approach
equally allows any part of the group to be considered both significant and

important and not-significant and unimportant.

Lemkin’s main emphasis was on habitat destruction for the protected group.
And this should be the point of departure for the normative definition of the
offence of genocide. He noted that genocide is primarily a co-ordinated plan
of various actions aimed at destroying the essential bases of life of national
groups with the aim of destroying them. The purpose of such a plan would
actually be the destruction of the protected group’s environment, which
may consist of the eradication of the political and social institutions,
culture, language, national feelings, religion and economic existence of
national groups, as well as the destruction of the personal security, liberty,
health, dignity and even life of persons belonging to such groups.

It is these signs that are decisive, since killings, even mass killings,
especially in war, cannot unequivocally indicate the existence of genocide.
But a coordinated plan, coming from authoritative and powerful, resource-
rich sources, is unequivocal evidence of genocide.

The most important indicators that point to the existence of the crime of
genocide are, first and foremost, the context, which should include not
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only current but also preceding events and acts, the roots and unfolding
of a certain situation over time, the historical background, the resources
involved and the efforts expended or to be expended in the future, etc. By
taking into account the factors and events listed above, it is possible to
build an objective picture of the results achieved by all these efforts. The
factual situation and the practice of the International Criminal Court and
the tribunals that have tried and are still trying cases in which genocide
is suspected indicate that the statutory definition of genocide does not
work. To be more precise, it requires constant clarification in each specific
case. And it is not the actual circumstances that need clarification, but
the definition of genocide. That is, its attributes. And once again: it is not
the presence of signs of genocide in this or that act that is clarified, but
the signs themselves. What the legislator meant by genocide is always
examined. We must admit that this is a strange situation. If we draw
a parallel with other crimes, we should try to imagine a judge puzzling
over what is murder? And he is not puzzling over the question of whether
murder was committed in this case, but over the question of what murder
is in general. It is only after realising this that he can move on to the second
part of the question, namely, the question of whether a murder has taken
place in this case.

Besides this strangeness there is another circumstance. Since, as we have
seen, the concept of genocide does not exist, but charges are brought for
this offence, we are dealing with a situation that violates a fundamental,
basic principle of criminal law — Nulla poena sine lege — there is no offence
without the law stating so. So what can we do — there is genocide, but its
definitions are not defined?

The existing definition does not allow for determining what a protected
group is and who belongs to it, how to define its boundaries, is genocide
physical destruction or can it take other forms? At what point is genocide
considered to have been carried out? Should the entire protected group be
destroyed or only a part of it? If part, which part? What criteria should be
used to determine that the living conditions created were indeed designed
for the total or partial physical destruction of the protected group and that
the creation of such conditions was genocidal? How to establish intent to
destroy a protected group, are there objective signs of such intent?

The courts and tribunals have each time clarified these questions on a
case-by-case basis through interpretation. And it should be emphasised
that it is not a question of the presence or absence of certain signs in the
act and the possibility of qualifying the actions on the grounds of genocide!
We are talking about the possibility to identify the signs of genocide that
are absent in the normative definition of this crime. That is, to identify
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something additional, which will indicate the presence of genocide. But if
this is so, then we still know what genocide is and where is the boundary
beyond which it is certainly present.

This means that there is currently no definition of genocide. Genocide is
not defined in terms of content and essence, but only as a hint that such a
phenomenon exists and that other crimes may conceal genocide.

Conclusions

But the concept of "genocide" is ultimately a legal concept. Or rather, it
should be legal. This view arises from the thought of whether the killing
of 100,000,000 people of different ethnicities is morally different from the
killing of 100,000,000 people of the same ethnicity? To accept the idea of
genocide is to accept the proposition that killing "in whole or in part" a
group of people united by a single criterion is somehow worse than killing
an equivalent number of random people. Why? Because their language,
culture and heritage die with them, and such eradication is deeply offensive
to liberal humanism (and to humanity as a whole). But doesn’t liberalism
affirm, among other things, human rights? But if killing groups is worse
than killing equal numbers of individuals, then human rights are in some
part denied, or more accurately judged somewhat lower’ than the right of
an ethnicity to exist.

Obviously, that is not the point. Obviously, it is a matter of assessing the
severity of the intent to commit the destruction of a group of people as such.
And since we are talking about assessment, it is very likely to indicate that
we have moved to the plane of judgement and then to condemnation. This
is what I mean by pointing out that the term genocide is primarily a legal
term.

If it is primarily a legal term, it needs precise and exhaustive criteria that
will make it possible to establish the existence of this act in the actions of
a person. Otherwise, we will have a situation when we have to establish
legally significant facts with the help of a non-legal term. This is always
fraught with errors, inaccuracies and speculation and is particularly
dangerous in criminal law.

International legal scholars have raised the issue that defining genocide
as a crime against a group of people may have the opposite effect. Groups,
instead of being protected by having a common identity, may begin to "hate"
each other, potentially giving rise to "group" intolerance and clashes. This
thesis was born along with the very idea that the crime of genocide exists.
However, this argument does not seem very convincing. Firstly, because
group intolerance is as much a phenomenon today as genocide itself.
Secondly, the notion of the "legal" underlying any rule of law cannot be
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overridden by the "risk" that the defence of such a legal may lead to negative
consequences. The defence of any protected interest is capable of producing
negative consequences. These consequences can be very different — from
revenge to negative consequences from the fact of serving a sentence. And
there are many such arguments. Therefore, when criminalising genocide,
one should not "look back" at possible negative consequences in the form
of "intolerance" of groups towards each other.

Today we have examples of Russia waging a war of aggression against
Ukraine, in the course of which it is quite probable that genocidal intent
has been established. This is all the more likely if we pay attention to the
rhetoric of the Russian political elite, as well as the course of events in the
occupied territories and in certain regions where hostilities have been or are
being waged. An example is the city of Mariupol. In it, between February 24,
2022 and May 20, 2022, events took place that resulted in the complete
destruction of the city with a population of almost 450,000 inhabitants, the
killing of a large number of civilians, the destruction of civilian and critical
infrastructure, the introduction of filtration procedures accompanied by
torture, the deportation of children and adults, enforced disappearances,
and so on. Moreover, all these events are in no way related to the military
objective that was declared by the Russian political leadership at the time
of the outbreak of the war. However, despite all this, many lawyers are
sceptical about the possibility of qualifying these actions as genocide.
And this scepticism is based on the fact that there is no legal concept of
genocide today.
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Abstract

The relevance of this topic arises from the challenge of ensuring the rule of law,
especially in criminal justice, amid Ukraine’s candidate status for membership in
the European Union. The national legal doctrine still faces uncertainty about the
essence of this concept and its role in practical legal relations. The purpose of the
article is to ascertain whether the rule of law is a genuine principle underpinning
criminal justice or rather a strategic goal pursued by law enforcement and courts
in the course of reforms and alignment with European standards. This inquiry
was conducted through historical-legal and comparative analyses, examination
of legislative acts and their enforcement, as well as a critical review of scholarly
works addressing the impact of positivist traditions on understanding the rule
of law in Ukraine. The findings reveal that formally recognizing the rule of law
in the Constitution and legislation is not matched by its proper implementation.
Residual Soviet positivism constrains its perception to a merely declarative norm.
Additionally, the lack of a clear distinction between principle and goal hinders
effective application in criminal proceedings. Based on the study, to enhance
the rule of law in criminal justice, it is proposed to overcome legal formalism,
update educational programs, and strengthen the role of natural law in legal
practice. These measures will help establish a genuine foundation for the rule of
law, making it an integral part of criminal justice and a key element in Ukraine’s
successful European integration.
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Anorauisa

AxmyanvHicmse memu 3ymossieHa npobremoro 3abesneueHHst 8epxos8eHcmea
npasa, 0cobu8o 8 KPUMIHANILHOMY CYOOUUHCMBL 8 KOHMeKemi Habymmsi YKkpa-
iHoro cmamycy kKaHouoama Ha uneHcmeo 8 €gponeticorcomy Coro3i. BimuusHsHa
npasoea 00KMpPUHA OOCL 3iULMOBXYEMBCSL 3 HEBUSHAUEHICMIO U4000 CYmHOCMI
Ub020 noHsmmsi ma o020 posi 8 peanbHUX npagogioHocuHax. Mema cmammi
nossizae 8 momy, uyob docnioumu, Uu € 8epxo8eHCMaE0 NPAsA CNPABIHHIM NPUH-
UUNOM, U0 JIeXKUMb 8 OCHO8L KPUMIHANBLHOL 'oCmuyii, Uk 60HO 30IUULAEMBCSL
paduie cmpameziuHoo Mmemoro, 00 SKOi NpazHYymMb Op2aHU NPAsonopsioky ma
cyou y npouect pedpopm i 36aurKeHHs 3 egponeticbkumu cmaroapmamu. locse-
HEeHHSl OKpec/leHOl memu CmaJso MOMKAUSUM 3A8058KU BUKOPUCMAHHIO iCMO-
PUKO-NPAB08020 | NOPIBHSILHO20 AHANIZY, PO3270Y HOPMAMUBHUX aKmie ma
npaxmuxu ix peanisayii, @ maKoxK KpUMuUuUHo20 021510y HAYyKos8oi Limepamypu
ujo0o enausy mpaduyiil No3UMuUBICMCbK020 Nioxo0y HA PO3YMIHHSL 8EPXO8EH-
cmea npasa 8 Ykpaini. Ompumani pesysiemamu cgiduams npo me, uio pop-
ManbHe 8U3SHAHHS eepxoegerHcmaa npasa 8 Koncmumyuyii ma 3axoHooascmei He
CYNPo8oOIKYeMubCsi HANEIKHUM YMINLeHHIM Y NPAso3acmocy8aHHi. 3anuukosuti
8NIUB PAOSIHCLKO020 NO3UMUBIBMY NPOSIBISIEMBbCSL 8 00MEIKeHOMY CNPUTHSIMMI
gepxogeHcmea npasa sk cymo dexnapamueHoi Hopmu. Kpim moeo, gidcymHicme
UIMK020 PO3IMEIKYBAHHSL MK NPUHUUNOM 1 MmO YCKAAOHIOE egeKmueHe
suKopucmanHs yiei YiHHOCMi 8 KPUMIHANLHOMY CcYyoouuHcmsi. 3a pesysb-
mamamu npogedeHo20 O00CNIOIKEeHHsL 3 Memol0 Nno2aubnieHo0z20 8Nnpo8aodHeHHs
8epxo8eHcmea Npaea 8 KPUMIHAIbHY HOCMUYII0 NPONOHYEMBCSL NOOONAHHS NPaA-
808020 (POPMANIZMY, OHOBIEHHSL OCBIMHIX NPOZPAM | NOCUNEHHSL POSL NPUPOO-
HO020 Npaea Yy npaso3acmocy8aHHi. 3a3HAUeHT 3aX00U cmeopsimb NiOTPYHmMsL 015
POPMYBAHHS peanbH020 PYHOAMEHMY 8epPX08EeHCMBA NpPasa, U0 mMae cmamu
Hegi0 eMHOI0 UACMUHOI NPAKMUKU OP2aHi8 KPUMIHAbHOT Iocmuyii ma 3anopy-
KO0 YCniulHoi egpoinmezpauii YkpaiHu.

Knrouoei cnoea: eepxoseHCma8o npaesa; egponelicbka iHmezpayis;, KPUMIHAbHE

npasocyoos, NPUHYUNU Npasa; npaesa J0UHU; NPAsosa pegopma; pUOUUHUTL
No3UmMueiam; NPUPooHe NPago; PUOUUHA BU3HAUEHICMb.
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Introduction

Discussions about legal principles, particularly in the intersection of law
and morality, have a long intellectual tradition tracing back to antiquity.
Classical thinkers such as Aristotle, in works like Nicomachean Ethics,
explored ideas that can be interpreted today as principles of justice,
morality, and law [1]. For Aristotle, notions such as "righteousness"
and "virtue" served as foundational pillars of an ethical and just society.
Likewise, Roman law laid the groundwork for what would later become the
principles of modern legal systems. Roman jurists formulated doctrines
that deeply influenced the development of both private and public law in
Europe, including ideas of justice, legality, and equality before the law [2].

The medieval period and Enlightenment further refined and systematized
these ideas. The writings of John Locke, Jean-Jacques Rousseau, and
Immanuel Kant were particularly instrumental in shaping the modern
conception of legal principles — especially natural rights, popular
sovereignty, the separation of powers, and individual liberty.

However, the term "principle" gained broader usage within legal science
with the advent of modern jurisprudence. Significant contributions to the
development and classification of legal principles were made by theorists
such as Hans Kelsen [3], Léon Duguit [4], & Roscoe Pound [5]. Their works
helped define principles as foundational doctrines upon which legal norms
are both created and applied.

In the contemporary era, amid globalization, technological advancement,
and growing societal awareness, legal principles are acquiring new
dimensions. Challenges such as digitalization, environmental change,
human rights protection, and the expansion of international law necessitate
a rethinking — and, arguably, a recalibration — of traditional legal principles.
These principles must now serve not only as the foundation for legislative
drafting but also as clear interpretive guidelines adaptable to shifting social
realities. They are expected to shape legal systems that accommodate
cultural diversity while ensuring protection of fundamental human rights
and freedoms. This interpretive function is particularly crucial on Ukraine’s
path toward European integration.

A key instrument in this process is the Treaty of Lisbon [6], which amended
the Treaty on European Union and the Treaty establishing the European
Community, introducing an explicit value framework for member states.
According to this framework, the Union is founded on respect for human
dignity, freedom, democracy, equality, the rule of law, and human rights,
including minority rights. These values are shared among all member
states within a society characterized by pluralism, non-discrimination,
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tolerance, justice, solidarity, and gender equality (Art. 3). Additionally, the
treaty stipulates that any European state seeking membership must not
only respect but also commit to upholding the values enshrined in Art. 2
of the Consolidated Treaty on the European Union [7]. Consequently, the
principles of democracy and the rule of law are expected to guide both the
internal and external actions of the EU. Through the constitutionalization
of shared values, EU political elites sought to unite the peoples of Europe,
instill a sense of belonging, and legitimize the Union’s purpose, both
internally and in global affairs [8].

Following its formal recognition as a candidate for EU membership on June
23, 2022, Ukraine became officially bound to adhere to the core values
of the European Union set out in Article 2 of the Consolidated Treaty.
Among these, the rule of law occupies a central position as the most vital
political ideal of our time. Yet, considerable confusion remains regarding
what exactly "the rule of law" entails and how it functions in practice [9].
The experience of the EU’s fifth enlargement round revealed that, despite
tangible progress in some states, transformation in the sphere of the rule
of law proved to be the most complex and protracted aspect of integration —
underscoring its centrality as an early-stage accession priority [10].

In light of the above, this article aims to provide a comprehensive analysis
of the rule of law in the context of Ukraine’s European integration
and to examine its actual impact on the criminal justice system. The
research seeks to identify the characteristics that influence the practical
implementation of this principle within Ukraine’s legal framework. To
accomplish this, the study explores the evolution of the notion of "principle"
in legal science, assesses its contemporary significance, and evaluates the
role of EU values — particularly those set forth in the Lisbon Treaty — in
guiding Ukraine’s legal transformation. Special attention is given to the
difficulties Ukraine faces in adapting the rule of law to its domestic criminal
justice system and to the risks stemming from the divergence between
the formal recognition of this principle and its real-world application.
The analysis of legal provisions and enforcement mechanisms is aimed
at outlining the necessary steps for enhancing the institutional capacity
of the state in ensuring the rule of law. Lastly, the study addresses the
crucial question of harmonizing national legal traditions with overarching
European standards, striking a balance between regulatory formalism and
the effective safeguarding of human rights and freedoms.

Materials and Methods

This study on the rule of law in the context of Ukraine’s European
integration — and its implementation within the criminal justice system —
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adopts a comprehensive methodological framework combining various
approaches to legal analysis. The chosen methodology reflects the need
to obtain objective scholarly insights while aligning with current trends in
legal scholarship.

At the initial stage, a theoretical and legal analysis was conducted to
explore the conceptual essence and historical evolution of the rule of
law across different legal traditions. Particular attention was paid to the
development of this concept within the philosophical-legal doctrines of
Aristotle, Locke, Rousseau, Kant, Kelsen, Duguit, and other thinkers whose
ideas have significantly shaped contemporary understandings of law. The
study examined dominant doctrinal positions that interpret the rule of law
either as a principle, a legal value, or a normative goal of the legal system.
Special emphasis was placed on the influence of both legal positivism and
natural law theory in shaping interpretations of the rule of law within
European and Ukrainian legal traditions.

The next phase involved a comparative legal analysis, aimed at identifying
similarities and differences in how the rule of law has been implemented
in various legal systems. The focus here was on examining the experiences
of European Union member states that underwent legal transformations
in response to EU standards. Of particular interest were the post-socialist
countries of Central and Eastern Europe — namely Poland, the Czech
Republic, and Romania — whose legal traditions resemble Ukraine’s and
which also had to confront and overcome the legacy of Soviet-style legal
positivism.

The study also incorporated a normative legal analysis of both
international and domestic legal instruments governing the rule of law.
This included provisions from the Consolidated Treaty on European
Union, the Treaty of Lisbon, and key European standards related to
judicial procedures and human rights protection. At the national level,
the analysis examined relevant norms from the Constitution of Ukraine,
the Criminal Procedure Code of Ukraine, laws on the judiciary and judicial
status, and various ministerial acts regulating the operations of criminal
justice institutions.

Empirical data reflecting the actual state of the rule of law in Ukraine — and
its perception on the international stage — were also utilized. These sources
included official reports from the European Commission, rankings from the
World Justice Project’s Rule of Law Index, and analytical findings published
by the Venice Commission. Analysis of these data sets made it possible to
identify persistent problems hindering the effective realization of the rule
of law within Ukraine’s criminal justice system.
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Given the significance of public legal consciousness in shaping the
practical implementation of the rule of law, the study also employed a
socio-legal approach. It examined prevailing public attitudes toward the
judiciary and law enforcement, including levels of institutional trust, which
substantially influence how the rule of law operates in practice. Relevant
sociological surveys were used to assess public perceptions of the fairness
and impartiality of judicial decisions.

The integrated approach adopted in this study thus enabled an examination
not only of the legal and normative framework, but also of how the rule of
law functions in practice — through the lens of enforcement, institutional
behavior, and public legitimacy. All findings were synthesized with reference
to the interplay between doctrinal, legal, and social factors, allowing for
conclusions regarding the actual position of the rule of law within Ukraine’s
criminal justice system and the identification of pathways for its further
development.

Results and Discussion
European Integration Challenges in Interpreting the Rule of Law

Prospective EU member states are required to meet a series of accession
criteria. Over the past decades, however, the enlargement process has
undergone significant transformation in response to historical shifts.
Among the newer accession benchmarks, democracy and human rights
have assumed a prominent position within EU policy-making and
conditionality frameworks [11, p. III]. And yet, in the specific context of
Ukraine’s accession efforts, the imperative to strengthen the rule of law —
arguably the cornerstone of the entire EU legal order — has not always
received sufficient emphasis.

Nevertheless, the structural challenges and urgent need for reform in this
domain are evident in empirical data. According to the World Justice Project
(WJP), Ukraine ranked 88th out of 142 countries in the 2024 global Rule
of Law Index [12]. This placement illustrates the scale of the difficulties
Ukraine faces in fortifying its legal system and aligning with European
standards. Simultaneously, it highlights the pressing need for coordinated
efforts, both domestically and from the international community, to support
Ukraine’s rule of law reforms.

The WJP’s analytical framework evaluates the rule of law through eight
core factors, each addressing an essential component of a functioning legal
system. These include:

— Constraints on Government Powers — assessing the extent to which
state power is bound by law, including the roles of constitutional
oversight and independent media (Ukraine scored 0.46);
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— Absence of Corruption — examining transparency and integrity across
branches of power and in law enforcement and the military (score:
0.34);

— Open Government — evaluating accessibility of public information and
civic participation in governance (score: 0.56);

— Fundamental Rights — measuring adherence to human rights as
articulated in the Universal Declaration of Human Rights (score:
0.59);

— Order and Security — gauging the effectiveness of the state in ensuring
personal and property security (score: 0.62);

— Regulatory Enforcement — analyzing the fairness and effectiveness of
law implementation (score: 0.43);

— Civil Justice — assessing access to justice, impartiality, and the
efficiency of civil dispute resolution (score: 0.53);

— Criminal Justice — focusing on institutional capacity to prosecute
crimes, ensure fair trials, and uphold due process (Ukraine’s score
here is particularly low: 0.37) [12].

While some commentators caution that such indices prioritize institutional
effectiveness over citizen-level perceptions of justice [13], the WJP
methodology provides a robust, multidimensional overview of systemic
strengths and deficits. Its findings are critical for any informed discussion
on Ukraine’s integration readiness.

It is important to note that, on the one hand, Ukraine — as a sovereign
state — has the prerogative to develop its own vision of the rule of law and
establish internal criteria for its evaluation. Yet one must ask: why has
Ukraine not yet articulated such a domestic conception? Although laws
proclaim the rule of law as a principle derived from natural law, in practice
it is often treated as a positivist norm. More fundamentally, Ukraine has
voluntarily chosen the European path — a path that entails clear obligations,
including respect for the values codified in Art. 2 of the Consolidated Treaty
on European Union, notably the rule of law in its natural law conception.

Indeed, there exist multiple frameworks for evaluating the rule of law. The
Venice Commission, for instance, identifies six core elements, while the
WJP recognizes eight, each with further subcomponents. Further challenges
emerge from inconsistent reporting methodologies and weak monitoring
mechanisms. As Laurent Pech observes, the coherence and efficacy of EU
rule-of-law tools are often undermined by inadequate accountability and
oversight structures [14, pp. 10-11].

This is a valid critique — and worth extending. Even within the EU, member
states diverge in how they interpret and implement the rule of law. Some,
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particularly those with strong positivist traditions, do not fully embrace
its natural law dimensions. Yet when viewed collectively, the EU affirms
a shared understanding of the rule of law rooted in inherent values and
principles rather than formal compliance alone.

Thus, while multiple assessment criteria exist, the underlying normative
vision remains largely unified.

Implementation Challenges in Criminal Justice

For a considerable period, discussions on the rule of law have
disproportionately focused on the judiciary. This emphasis is
understandable, given that the most acute rule-of-law crises within the
EU often relate to member states’ backsliding on judicial independence [15,
pp- 3-4]. Yet the concept of the rule of law cannot be reduced solely to the
state of the judiciary. The principle must extend to the entire apparatus of
state authority. In the Ukrainian context — especially in light of European
integration processes — it is the criminal justice system that stands at the
epicenter of rule-of-law discourse and demands critical scrutiny.

The eighth factor of the World Justice Project’s Rule of Law Index, which
directly evaluates the criminal justice system, is predicated on the notion
that effective criminal justice is a foundational prerequisite for the rule of
law. This includes not only the prosecution and punishment of criminal
offenses but also the restoration of justice and the protection of the rights
of victims. Alarmingly, among all evaluated components, Ukraine’s score
in this area remains one of the lowest, underscoring the urgent need for
structural reform.

Any analysis of Ukraine’s criminal justice system must adopt a comprehensive
approach — one that goes beyond individual institutions and assesses their
interaction as a whole. This includes the National Police, Security Service of
Ukraine, State Bureau of Investigation, National Anti-Corruption Bureau,
Bureau of Economic Security, as well as defense lawyers, the prosecutorial
service, the judiciary, and penal institutions. Evaluation must extend
beyond the formal existence of norms to include their practical application,
consistency, and coherence with European standards.

Therefore, aligning Ukraine’s criminal justice institutions with European
rule-of-law standards requires an integrative methodology — one that
bridges legal theory, institutional analysis, and empirical review of reform
outcomes. It is not enough to adopt EU-compliant legislation; the rule of
law must be internalized by the actors operating within the system and
reflected in routine legal practice. Only through such an interdisciplinary
and outcome-oriented approach can Ukraine move toward substantive
convergence with the European legal space.
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Deficit in Legal Understanding: International and Domestic
Dimensions

Efforts to entrench the rule of law in Ukraine continue to encounter a
host of conceptual and practical challenges — many of which have been
observed not only by domestic scholars but also by European legal experts.
Ana KneZevi¢ Bojovi¢ and Vesna Cori¢ identify several systemic obstacles,
including:

(a) conceptual ambiguity — uncertainty about what precisely the rule of
law entails and where its boundaries lie;

(b)deficiencies in monitoring and accountability — EU mechanisms for
assessing compliance often lack methodological rigor;

(c)imbalance in incentives and sanctions — reward and penalty systems
meant to promote adherence are sometimes inconsistently applied;

(d)incoherence in policy and tools — there is a noticeable disconnect
between the EU’s internal and external approaches to promoting the
rule of law [16].

On the domestic front, Serhii Holovatyi has highlighted four specific
impediments undermining the operationalization of the rule of law in
Ukraine:

(a)the current state of national legislation;

(b)the prevailing official legal doctrine;

(c) the quality of Ukrainian translations of European Court of Human
Rights judgments; and

(d)the limitations of the contemporary legal academic discourse [17,
p. 46].

It is worth emphasizing that, despite its status as a foundational concept
of international legal order, the rule of law has in recent years become
increasingly contested and fragmented in both theory and application [18,
p. 3].

In the Ukrainian context, while the principle of the rule of law is formally
enshrined in all key normative acts governing the criminal justice system —
including the Constitution and the Criminal Procedure Code — none of
these documents offers a clear, operational definition. The result is a legal
landscape in which the rule of law is proclaimed as a guiding principle yet
remains doctrinally and practically underdeveloped. This gap contributes
to a lack of uniformity in interpretation and enforcement, often leading to
confusion or even neglect of the principle in actual practice.

Some attempts at clarification have been made. Article 8 of the Criminal
Procedure Code states that criminal proceedings must adhere to the rule
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of law, which it defines as the recognition of the individual, their rights
and freedoms, as the highest social value that determines the content
and direction of state activity. However, this approach risks narrowing the
principle to a vague affirmation of human rights, thereby neglecting its
structural and institutional dimensions.

A similar issue emerges in the Constitutional Court of Ukraine’s
interpretation of Art. 8 of the Constitution. In its decision No. 15-pr1/2004,
the Court — drawing on a legal positivist methodology — described the rule
of law as "the supremacy of law in society"'. While rhetorically appealing,
this formulation is conceptually limited. It fails to capture the natural law
underpinnings of the rule of law and instead collapses the principle into a
general endorsement of legality — a problematic reduction, especially given
the rule of law’s function as a normative constraint on state authority [19,
p. 40].

Notably, this ambiguity is not unique to Ukraine. International legal
instruments — including those of the European Union - often invoke the
rule of law without defining it in precise terms. Scholars have argued that
the concept is inherently dynamic and, as such, resists codification in a
single definition. Rather, it functions as a "living principle" embedded in
constitutional traditions, judicial interpretations, and evolving standards
of democratic governance [10, p. 2].

This raises a broader philosophical question: must the rule of law be strictly
defined at all? In Ukraine, as elsewhere, the English idiom "rule of law"
has been variously translated as «g@epxoeercmeo npasa», «npasoenados,
or «naHyeaHHs1 npasar, among other formulations. The proliferation of
competing terms has sparked considerable debate. But does nomenclature
determine value? One might well ask: does a painting’s name define its
cultural or artistic significance? Whether we call it Mona Lisa, La Gioconda,
or Portrait of Lisa Gherardini, its substance remains unchanged. Why then
should terminological differences undermine the normative power of the
rule of law?

To its credit, the Venice Commission has made considerable strides in
clarifying the concept. At its 86th plenary session in 2011, the Commission
adopted its landmark Report on the Rule of Law, which acknowledged
the interpretive difficulties surrounding the principle while affirming its
foundational role in safeguarding rights, democracy, and legal order across
Council of Europe member states. The report identified six key elements
of the rule of law:

(a)legality, including transparent, accountable, and democratic
lawmaking;
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(b)legal certainty;

(c) prohibition of arbitrariness;

(d)access to justice before independent and impartial courts, including
judicial review of administrative acts;

(e) respect for human rights; and

(f) non-discrimination and equality before the law [20].

This work was further expanded in 2016 with the adoption of the Rule
of Law Checklist, developed at the 106th plenary session of the Venice
Commission [21]. Designed as a practical tool for legislatures, governments,
civil society actors, and international organizations, the checklist provides
a nuanced and context-sensitive framework for evaluating rule-of-law
compliance. Crucially, it cautions against over-formalized or mechanical
application of its criteria, urging instead a holistic and flexible approach
to assessment.

Theoretical and Practical Contradictions in the Understanding of the
Rule of Law

Despite significant developments in the interpretation of the rule of law —
both in Ukraine and internationally — deep conceptual inconsistencies
remain. These divergences persist not only across legal scholarship and
political discourse, but also within legislative and judicial practice. In his
work "The Rule of Law Does Not Work", Serhii Holovatyi offers a detailed
critique of Ukrainian approaches to this concept, arguing that they are still
burdened by the remnants of Soviet-era legal positivism. To overcome this
barrier, he calls for a return to first principles, emphasizing that meaningful
legal education in Ukraine cannot continue without a thorough engagement
with A.V. Dicey’s classical work on the rule of law. Without a grounding in
Dicey’s conceptual framework, he suggests, Ukrainian legal science and
judicial practice will remain structurally incapable of realizing the rule of
law as a living norm [22, pp. 163-164].

This view is both compelling and timely. Indeed, while Dicey’s doctrine
was forged in the context of British constitutionalism, its influence has
permeated modern European legal thought and underlies one of the Union’s
fundamental values. Yet there remains a blind spot in Ukrainian legal
discourse — one that even proponents of natural law seem to overlook: the
question of what kind of category the rule of law actually is. Is it a value?
A doctrine? A principle? An idiom? Or something else entirely?

In Ukraine, scholarly and legislative attention has overwhelmingly focused
on attempts to define the rule of law. Paradoxically, this is something
the broader European legal community has largely refrained from doing.
Many academic works highlight the conceptual ambiguity of the term,
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noting divergent interpretations among key institutions. For example, in
its decision No. 15-p1/2004, the Constitutional Court of Ukraine offered
a formal definition. Meanwhile, the European Court of Human Rights has
consistently avoided committing to a single authoritative interpretation,
favoring instead a case-by-case elaboration. The Venice Commission,
although refraining from issuing a definitive definition in its 2011 Report,
has made substantial contributions to clarifying the conceptual landscape.

But perhaps the more fundamental issue lies not in definitional ambiguity,
but in categorical confusion. Since the Ukrainian Constitution explicitly
designates the rule of law as a principle, legal scholars often treat it
exclusively as such — without exploring whether it might also function as a
value, an idea, or even a constitutional doctrine. This formal classification,
while legally binding, should not preclude deeper theoretical inquiry.

What, after all, is a principle? In its broadest sense, a principle is a
foundational idea — a normative compass that guides systems of knowledge,
conduct, or governance. In legal science, principles serve as structural
anchors: they direct interpretation, shape institutional behavior, and set
normative baselines. In this respect, they can act both as filters — standards
for evaluating the legitimacy of laws — and as conduits, bridging the abstract
with the practical.

Yet can we truly say that the rule of law in Ukraine functions in this way?
Is it the starting point for every procedural decision made by investigators,
prosecutors, and judges? Viktor Nazarov has observed that, in criminal
proceedings, the principle of the rule of law remains largely unrecognized,
uninternalized, and unused in the day-to-day work of investigative
authorities [23, p. 137]. This diagnosis, though stark, captures the
disjunction between legal aspiration and institutional reality.

One particularly telling symptom of this conceptual deficit is the recurring
tendency to juxtapose the rule of law with the principle of legality, as
though they were commensurable. This comparison — which is common in
academic and legislative texts — equates the rule of law with one of its own
subcomponents. It places it on the same level as more technical procedural
guarantees (e.g. the requirement to record court hearings or specify the
language of proceedings). The result is a flattening of the conceptual
hierarchy: a failure to recognize that legality is but one element within a
much broader and richer framework.

The Venice Commission, in its 2011 Report, explicitly stated that legality
is one of several constituent elements of the rule of law. In this sense, to
compare the two as equals is akin to comparing a single brushstroke to an
entire painting. The rule of law is the composite picture; legality, one of the
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pigments. As things stand, Ukraine treats the rule of law more as a goal to
be reached than as a foundation from which to begin.

Interestingly, concerns about conflating the rule of law with ordinary legal
principles were raised in European legal discourse long before the Venice
Commission’s formal intervention. Already in 2002, Paivi Leino insightfully
noted that the rule of law should not be seen as an isolated principle, but
as a "umbrella principle" — a normative structure encompassing other
foundational norms [29].

And yet, the integrative approach to interpretation — prevalent in Ukraine —
does not appear to engage with the categorical status of the rule of law.
Under this approach, scholars attempt to synthesize the terms law and
rule (or supremacy) into a single interpretive framework. But they often
stop short of questioning the designation of the rule of law as a "principle",
even when the logic of their own analysis points to a broader conceptual
function [30, p. 28].

Conclusion

In my view, the core problem lies in how the rule of law is perceived — not
as a foundation from which the criminal justice system operates, but as a
distant goal toward which it aspires. This misperception has two primary
roots. First is formalism, or a kind of normative templating, whereby laws
are drafted according to entrenched formulas that reflexively include a list
of "general provisions" and "principles" — not necessarily because these are
substantively integrated into the legal order, but simply because that’s
how it’s always done. Principles appear in the law not as anchors of legal
reasoning, but as ornamental prefatory clauses.

Second, and more profoundly, is the enduring influence of Soviet legal
positivism on Ukraine’s legal science. Within this framework, once
something is codified — once the law declares that the rule of law is a
principle — then that declaration itself becomes the starting and ending
point for scholarly interpretation. The principle is treated as such, but
rarely examined as such.

A review of contemporary academic literature reveals a consistent
pattern. Most scholarly works address either the practical challenges of
implementing the rule of law in particular legal fields, or the urgent need
to define the term itself — typically presenting it as a fundamental principle
upon which the legal system should be built. These studies often conclude
that Ukraine lacks meaningful implementation of the rule of law, and their
definitional efforts, while well-intentioned, tend to narrow the conceptual
space rather than expand it. Scholars are united by a shared desire for the
rule of law to "function" effectively. Yet there is comparatively little attention
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given to the methodological precondition for that functioning: namely, the
creation of the rule of law as a lived and institutionalized value.

Over the more than thirty years since Ukraine gained independence, legal
discourse has largely bypassed this formative dimension. What is needed
is not only the identification of existing gaps, but the development of a
strategic framework — a legal and institutional roadmap - for cultivating
the rule of law as a foundational ideal. Such a strategy would need to
encompass legislative reform, the strengthening of judicial independence,
and, crucially, the cultivation of legal consciousness among both legal
professionals and the general public.

The debate on the rule of law in Ukraine must therefore expand its analytical
horizon. It must move beyond positivist legacies and embrace the natural
law tradition at the heart of European legal culture. More importantly, the
focus must shift — from defining the rule of law, or lamenting its absence,
to laying the groundwork for its sustained existence. Without such a
foundation, efforts to "construct a skyscraper" of justice, democracy, and
accountability will remain structurally unsound — no matter how polished
the legal facade.
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Abstract

The legal integration of Ukraine into the legal order of the European Union
affects the quality of the legal culture of civil servants engaged in regulatory
and interpretative legal activities, scientists and Ukrainian society as a whole.
The purpose of the study is to analyze and synthesize information related to
the formation of the theory and practice of adapting Ukrainian legislation to
the EU acquis communautaire; determine its impact on the modernization of
the legal system of Ukraine and, in particular, the legal culture of legislators.
The research logic necessitated the application of a comprehensive set of
approaches and methods, including: the formal-legal method, which enabled
the formulation of fundamental terms, concepts, characteristics, constructions,
and classifications; the historical method, which proved instrumental in
analyzing the process of formation and development of Ukrainian legislative
adaptation to EU law; and the comparative-legal method, employed when
comparing domestic approaches with those of Eastern European countries
regarding legal integration processes. The article demonstrates that EU law
represents aproductofregionallegalintegration emerging fromthe convergence
of elements from continental and Anglo-Saxon legal families. Convergence
leads to the creation of universal legal norms and the development of rules
for overcoming contradictions contained in the national legislation of EU
member states, while expanding the spectrum of legal sources that existed in
national legal systems prior to convergence initiation. Convergence influences
the modernization process not only of EU member states but also candidate
countries during the implementation of European Union membership criteria.
The research results confirm that adaptation of national legislation to EU law
constitutes a multifactorial process that involves not merely transposition of
norms but also modernization of legal culture, primarily of legislators. The
research findings will contribute to enhancing the efficiency of legislative
adaptation, ensuring Ukraine’s legal integration into the European legal
space, and forming the foundation for further legislative reforms.

Keywords: legal integration; legislative adaptation; acquis communautaire;
legal culture; legal technique; legislative process; EU; Ukraine.
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[IpaBoBa iHTerpania Ykpainum 40 06’esHaHoi EBponu
Ta il BIVIMB Ha IPAaBOBY KYJIETYPY 3aKOHOAABLS

BikTopia CepriiBHa Jlomaka*
HayioHaanbHull topuduyHull yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: lomviktoriya@gmail.com

AHoTamnisa

IIpasoea inmezpauis YkpaiHu 0o npasonopsioky €sponelicvkozo Coro3y snaiu-
8ae Ha SAKiCMb NPAeos8ol KYyabmypu 0eprKasHux cayrkbosuyis, siki 3atimMaromsest
HOpMAMUBHO-NPABOBOID MA IHMEePNPemayiliiHo npasogoro OilbHICMI0, HAY-
K08Yi8 ma YKpaiHCbKo20 cychinecmaa 8 yiniomy. Mema docnioskeHHs noJsisieae
Y npoesedeHHi aHaLi3y ma cuHmesy iHgopmayii, noe’szaroi 3 opmysan-
HAM meopii ma npakmuku adanmauii 3axkoHodaecmea YKpaiHu 0o acquis
communautaire €C; 8usHAUEHHSs 1020 8NIUBY HA MOOEPHI3AUII0 NPAsos8ol cuc-
memu Ykpainu ma, 30Kkpema, npasosy Kyabmypy 3axorooaesuis. /Aozika 0ocsi-
O2KeHHSL 8UMARANA 3ACMOCYBAHHSL KOMNEKCY nidxodie ma memooig, 30Kpema.
POopMaANLHO-NPABOB020 Memody, SAKUll 00380U8 chopmyntosamu pyHOAMEH-
MmanvHi MepMiHU, NOHSMMSL, XAPpAKMePUCMUKU, KOHCMPYKYIL ma Kaacugixa-
uii; icmopuuHo2o memoody, AKUl 8USLBUBCS 8AKAUBUM O/SL AHANIZY Npouecy
opmyeaHHss ma posgumky adanmauii YykpaiHcbkozo 3akoHodascmea 00
npasa €C; ma nopi8HANbHO-NPABOB020 Memody, SIKULL 3acmoco8y8ascst nid uac
NOPIBHSIHHSL BIMUU3HAHUX Ni0x00i8 3 nioxooamu Kpain CxioHoi €8ponu w000
npoyecis npaeogoi inmezpauii. ¥ cmammi noka3aHo, wo npaso €C e npooyk-
mom pezioHaNbHOi Npaeosoi iHmezpauli, uo 8UHUKAE 8 pe3ysibmami KoOH8ep-
2eHyll enemerHmie KOHMUHEHMAIbHOL Ma AH2/10CaKCOHCbKOL npagosux cimell.
KoHeepzeHuyisi npugooums 00 CmMBOPeHHSsl YHIBEePCANbHUX NPA8O8UX HOPM ma
Ppo3pobku npasun NOOONAHHS cynepeuHocmell, U0 MiCmsmsvest 8 HAUIOHAb-
Homy 3akoHoOdascmal depikas-uneHie €C, 00HOUACHO PO3UWLUPIOUU cneKkmp
npasgosux oxKepes, Wo ICHY8ANIU 8 HAUIOHANbHUX NPasosux cucmemax 00
nouamky KoHeepezeHuii. KoHgepzeHyiss eniusae HA npouec mooepHi3auyii He
auwe odeprkas-uneHie €C, a Ui KpaiH-kKaHoudamig nio uac 00MpuUMaHHsL Kpume-
piie unencmea 8 €C. Pesynomamu 00CAIOIEHHS niomeepoxyromp, wo aoan-
mayiss HayloHaibHo20 3akoHodascmea 0o npasa €C e bazamogaxmopHum
npoyecom, sKUuil 8KaoUae He JUUle MPAHCNO3UYI0 HOPM, A Ui MOOepHI3aUio
npasgoeoi Kyaemypu, Hacamnepeod 3aKoHooasyis. Pesaynomamu 00CniOIKeHHS
cnpusmumyms nid8UWEHHI0 ecpeKkmugHoCcmi 3aKoHo0aswoi adanmayii, 3abes-
neueHHo npagosoi inmezpayii YKpaiHu 8 egaponelicbKuil npagosuii npocmip ma
hOpPMYBAHHIO OCHOBU O/ NOOANILULUX 3AKOHO0A8UUX PehopM.

Knrouoei cnoea: npasosa iHmezpauis; adanmayiss 3aK0HO0a8CMaEa; acquis
communautaire; npasosa KYyabmypa, 1puoUUHa mexHiKa, 3aKoHOM8opUuuli npo-
uec; €C, Yrpaina.
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Introduction

Research into the process of European integration, primarily its economic
and political components, is an undisputed priority for international
scholarship and, since Ukraine gained independence, for domestic
academia as well. Particular attention has been devoted to the legal
aspect of the integration process. This is attributable to the fact that
by the 1960s, it became evident that the law created by the European
Communities, both in terms of its adoption procedure and its scope of
application, was rapidly approaching the characteristics of a national legal
system, a feature not typical of legal systems established by international
organizations [1]. Simultaneously, as noted by M.R. Madsen et al., although
legal scholarship generally concurs on the importance of these processes,
insufficient consensus has been achieved regarding the meaning of the term
"European legal integration". A review of literature in both law and social
sciences reveals that this term encompasses a broad spectrum of research
subjects, ranging from the analysis of the EU’s institutional system and
its competence to the influence of the European Union’s legal order and its
law-making on the development of national legal systems of member states,
as well as candidate countries. The situation is further complicated by the
fact that European legal integration largely remains a political process,
wherein the distinction between scientific analysis and the political agenda
of European integration is not particularly clear [2, p. 15-20; 3].

The complexity of identifying the phenomenon of European legal integration
is also linked to the fact that although the EU is not a state in its traditional
sense [4; 5], a united Europe can be conceptualized, according to J. Strayer,
as a modern interpretation of a "law-state" — a political order constructed
through the gradual expansion of its judicial institutions’ influence on
the development of the EU legal order [6, p. 61]. Similar assessments
can be found in the works of other authors (A.M. Burley, W. Mattli [7],
D.S. Martinsen [8], A.S. Sweet, T.L. Brunell [9], D. Wincott [10]). In this
context, it is important to remember that the European Union is building
its law-state not on a tabula rasa, but within an institutional space where
national legal systems, belonging to various legal families, had until recently
successfully functioned [11, p. 358; 12]. A key role in this process has been
assigned to the Court of Justice of the European Communities, which, at a
doctrinal level, substantiated the existence of the principles of supremacy and
direct effect of EU law, references to which are absent in the founding treaties
(the quasi-constitution of the EU) (for a detailed analysis, see: [13; 14]).

The adaptation of Ukrainian legislation to the acquis communautaire of
the European Union is one of the key elements of legal integration. This
process is not merely a technical necessity but also an evident cultural
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challenge for legislative, law-enforcement, and interpretative-legal activities.
This is associated with the introduction of European legal standards into
the legal system of Ukraine, which necessitates a rethinking of traditional
approaches, primarily to law-making activities, the improvement of legal
technique, and the modernization of the legal culture of society, especially
among civil servants, academics, and academic-pedagogical staff of higher
legal education institutions, who are tasked with fostering the legal
consciousness and legal culture of a new generation of Ukrainian lawyers.

The need for this research is driven by a number of problems that arise
during the adaptation of Ukrainian legislation to the EU acquis. The
adaptation of legislation requires not only the formal reproduction of the
norms of relevant EU regulations and directives but also consideration of
the principles of EU law supremacy and its direct effect, subsidiarity and
proportionality, non-discrimination, and other fundamental principles
underlying the EU legal order, as well as the legal positions of the EU Court
of Justice. An orientation towards the pan-European system of values
and principles of EU law has, unfortunately, not yet become an integral
component of the societal legal culture, which creates certain difficulties
for Ukraine’s legal integration.

Although Ukraine’s legal system has adopted many EU legal standards
over the years of independence, the process of adapting its legislation
to EU legislation is not yet complete. Therefore, the task of bringing
Ukrainian legislation closer to EU legislation to a level that would enable
Ukraine to effectively fulfill the obligations required of an EU candidate
state remains relevant. Technical aspects of legislative adaptation also
require attention, particularly ensuring the transparency of the law-making
process, improving legal technique, and ensuring high-quality translation
of EU legislation, among others.

The success of adapting Ukrainian legislation to EU legislation also
significantly depends on modernizing the legal culture of academic and
scientific-pedagogical personnel who train and retrain legal professionals.
Legal science has a considerable influence on law-making and
interpretative-legal activities and thus acts as one of the factors in the
development of the national legal system. In the process of researching
these issues, it is worthwhile to focus on theoretical developments that are
directly or indirectly related to the general principles of adapting Ukrainian
legislation to EU legislation.

Literature review

Researching the process of Ukraine’s legal integration into the EU legal
field without considering the context of transforming national legal culture
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leads some Ukrainian authors to erroneous judgments and conclusions.
In domestic publications, one can encounter the substitution of concepts
related to Ukraine’s legal integration, which do not correspond to the current
legislation in the sphere of European integration. This problem emerged in
the 1990s and early 2000s in the academic works of academics of branch
legal sciences (for example, V. Andreitsev [15], O. Laba [16], K. lashchenko
[17]). The terminological confusion observed both in academic works and
in subordinate legislation [18; 19] was linked, according to I. Yakoviyk, to
the poor quality of translation of international legal acts into Ukrainian
[20, p. 21-22]. It should be noted that this problem has not been fully
resolved to this day.! This refers to the practice of using the concept of
"harmonization" instead of "adaptation" while simultaneously referring to
legislative acts that specifically use the term "adaptation" (for example,
O. Budiachenko [24], L. Valko [25], V. Muraviov, N. Mushak [26; 27],
N. Parkhomenko [28], K. Trykhlib [29] and many others). These and
other authors mistakenly equate the harmonization processes occurring
between EU member states in the formation and development of EU law
with adaptation, which is a unilateral process by a candidate country
to bring its own national legislation into conformity with the EU acquis
communautaire.In this regard, the works of O. Tarasov [30] and I. Yakoviyk
[20] are extremely important, as they reveal the relationship between the
concepts of adaptation, harmonization, implementation, approximation,
and reception, and emphasize the need for the correct use of relevant terms
both in academic publications and in current legislation.

The works of R. Petrov and P. Kalinichenko, who dedicated their research
to the phenomenon of Europeanization of judicial systems in candidate
countries and EU neighboring countries (third countries), are significant for
the development of Ukraine’s legal system. The author convincingly argues
that EU foreign policy objectives, EU "soft" law, technical and financial
assistance from the EU, and favorable interpretation of EU law by the
European Court of Justice regarding citizens of third countries contribute
to forming a conviction within the judicial bodies of third countries
about the expediency of applying the EU acquis in their judgments. This
conclusion also applies to Ukraine, where the perception of the EU acquis
as a persuasive source of law is gradually forming. However, problems

! Ukrainian civil society organizations have developed draft legislation and conceptual
frameworks over the past decade aimed at harmonizing respective sectors of Ukrainian
legislation with EU law. Notable examples include: the draft Law of Ukraine on
harmonizing the Criminal Code with provisions of international law [21]; the draft Concept
for harmonizing Ukraine’s land legislation with EU law and other advanced practices in
legal regulation of land relations [22]. In 2024, the Ministry of Foreign Affairs of Ukraine
conducted a roundtable discussion entitled "Harmonization of Ukrainian Legislation with
European Standards in Combating Discrimination and Ensuring Diversity" [23].
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related to independence, efficiency, and combating corruption reduce,
in the researcher’s opinion, the effectiveness of the judicial system’s
Europeanization process in Ukraine [31]. In another article, R. Petrov
examines the progress made in the implementation and application of the
Association Agreement, which gave a powerful impetus not only to political
and economic but also to legal reforms in Ukraine. The author focuses on
the constitutional challenges that Ukraine faced during the implementation
of the Association Agreement into its legal system. R. Petrov addresses
two issues: the first relates to the effectiveness of implementation and
application of the Association Agreement with the Constitution of Ukraine
from the perspective of upholding the principle of the rule of law. The
issue of adapting Ukrainian legislation to the EU acquis communautaire
is considered by the researcher as one of our state’s obligations arising
from the implementation of the Association Agreement into national
legislation, and simultaneously as an instrument that allows for ensuring
the principle of the rule of law and the compatibility of the Agreement with
the Constitution of Ukraine [32].

V. Ternavska raises questions about the role of legal doctrine in the
process of adapting Ukrainian legislation to the EU acquis communautaire.
According to the researcher, historical experience convincingly demonstrates
that constitutional-legal doctrine is assigned an important role in the
process of convergence of national legal systems. This is because the
process of internationalization of law begins precisely at the level of national
constitutional legislation. Accordingly, Ukrainian legal doctrine plays an
important role both in law-making, contributing to the approximation of
Ukrainian legislation to EU legislation in both public and private law [33].

In turn, O. Kozhykhar [34] and 1. Yakoviyk [35; 36] emphasize that success
in building a democratic, social, law-based state in Ukraine directly depends
on the acceptance of the EU’s system of values, compliance with which is
one of the membership criteria. Developing the idea of the role of legal
culture in state-legal development, the authors emphasize that its level
depends on guaranteeing the entire complex of human rights and freedoms,
the level of legal consciousness, the implementation of the principle of the
rule of law, the perfection of national legislation, ensuring legality and legal
order, and the state of development of legal science. The qualitative state of
the legal culture of society directly affects the effectiveness of legal norms
and the stability of the legal order as a whole.

V. Lomaka et al. consider the process of Europeanization of state-legal
institutions as an important tool for transforming the legal systems of EU
candidate countries. The scholars note that the perception by the Ukrainian
legislator and legal community of the system of European legal values,
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primarily the supremacy of EU law, contributes to accelerating the process
of transforming the national legal system [37].

V. Ryndiuk and O. Kuchynska emphasize the importance of using the
positive experience of EU candidate countries from Eastern and Southern
Europe in the process of adapting Ukrainian legislation to EU legislation.
The authors stress that coordinating the actions of law-making authorities
and considering both the positive and negative lessons of other countries are
key to accelerating Ukraine’s legal integration into the EU legal space [38].

Despite the significant volume of research dedicated to legislative
adaptation, the question of the influence of the legal culture of society
and specific groups, particularly legislators, on the process of modernizing
Ukraine’s legal system remains insufficiently explored.

Materials and Methods

The aim of the study is to determine the influence of the adaptation of
Ukrainian legislation to EU legislation on the modernization of the legal
culture of legislators, enhancing their professional level, and improving legal
technique. To achieve this aim, the following main objectives were defined:
to identify and explore the problems hindering the process of adapting
national legislation to EU legislation; to assess the impact of European
legal standards on the legal technique, structure, and logic of the Ukrainian
legislative process; to determine the role of legal culture in increasing the
effectiveness of the legislative adaptation process.

The achievement of the research objectives was facilitated by the application
of an interdisciplinary approach, which ensured a comprehensive
elucidation of the chosen problematic. The method of legal modeling was
used to predict the consequences of the Europeanization of Ukraine’s legal
system. The study of the strategic and organizational aspects of adaptation
was carried out through structural analysis, which included examining the
interaction between key law-making bodies of Ukraine on the one hand, and
EU institutions on the other. The use of a combination of analytical and
synthesis methods allowed for a comprehensive coverage of the process of
adapting Ukrainian legislation to the EU acquis communautaire, to identify
key problems of legal integration, and to develop practical recommendations
for their resolution, which ultimately should ensure the formation of a
modern legal culture for legislators, oriented towards European values.

The historical-legal method contributed to revealing the conditions for
the emergence and development of such a legal phenomenon as the
transformation of legislators’ legal culture within the framework of Ukraine’s
legal integration process; determining the historical sequence of transition
from one stage to another, as well as researching the evolution of the
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Ukrainian parliament’s approaches to legal regulation in the sphere of
legislative adaptation, and outlining the future vector of its development.

The systemic-functional method became an important source of knowledge
about the structural features of the legal culture of society, primarily of
individuals involved in legislative activity, in the process of Ukraine’s legal
integration. That is, legal culture was considered as a set of individual
elements, the integrity of which reveals specific properties of this legal
phenomenon. In view of this, the systemic-functional method was used
for: determining the content of the EU acquis communautaire, to which
the legislation of Ukraine must be brought into conformity; familiarization
with the structure and powers of special bodies created to implement
Ukraine’s obligations within the framework of the legislative adaptation
process; analysis of the principles of conducting law-making activities in
the conditions of legal integration.

The case study method contributed to the study of the dynamics of adapting
Ukrainian legislation to EU legislation within the legal integration process,
as well as the analysis of factors that consider the political decisions of
national governments, related to the state’s aspiration to gain membership
in a united Europe, as potential causes for the transformation of the
national legal system, primarily its legal culture.

Linguistic methods were also used in the research process. The application
of these methods is substantiated by the fact that EU law terminology is
quite specific and differs from the terminology of the national legislation
of EU candidate countries. Although discussions about the structure
of this method continue, most authors agree that it includes historical-
comparative, contrastive-comparative, sociolinguistic, descriptive, stylistic,
contextual, textual-interpretive, and internal reconstruction. Their variation
is determined by the specifics of studying particular legal phenomena and
processes (legal integration, harmonization and adaptation of legislation,
implementation, etc.), as well as by the specific tasks of the research
(e.g., to clarify the substantive content of the concepts "legal integration",
"harmonization of legislation", "adaptation of legislation", "EU acquis
communautaire”; to reveal the relationship of legal integration with the
processes of harmonization and adaptation of legislation; to investigate
the directions of transformation of the legislator’s legal culture as a result
of the modernization of Ukraine’s legal system under the influence of the
adaptation of its legislation to EU legislation).

A broad source base was utilized in writing this article, namely: EU and
Ukrainian legislation, precedential decisions of the EU Court of Justice,
reports and methodological recommendations, as well as academic
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works by foreign and domestic authors. A comprehensive study of these
sources allowed for the identification of main gaps and shortcomings in
the adaptation process, an assessment of the impact of European legal
standards on legal technique, the structure and logic of law-making in
Ukraine, and the formulation of practical recommendations.

Among the main sources of Ukrainian legislation, the Treaty on European
Union [39] and the Treaty on the Functioning of the EU [40], the Association
Agreement between Ukraine and the EU [41], the Law of Ukraine "On the
National Program for Adaptation of Ukrainian Legislation to the Legislation
of the EU" [42], and the Law of Ukraine "On Law-Making Activity" [43]
were analyzed. This helped to define the basic principles, mechanisms,
and institutional frameworks for carrying out the adaptation of national
legislation to EU legislation, revealed the specifics of this process in certain
branches of Ukrainian legislation, and determined the role of Ukrainian
scientific institutions in this process.

The research also included an analysis of decisions by the EU Court of
Justice, as the ability to apply provisions of EU case law and interpret EU
law norms in light of Court of Justice decisions is also an element of legal
culture for both legislators and judges. Case 26/62 Van Gend en Loos v
Nederlandse Administratie der Belastingen of 05.02.1963 [44] and Case
6/64 Costa v ENEL of 15.07.1964 [45] were subjects of careful analysis,
in which the EU Court consistently substantiated that EU law is a unique
legal system based on international law, yet substantially different from it,
as well as the principle of EU law supremacy.

Recommendations from the European Commission, including the document
"Guidelines for Ukrainian Governmental Administration on Approximation
with EU Law" [46], which defines methodological approaches to legislative
adaptation, were also analyzed.

In the process of studying legal technique, the structure and logic of
law-making in Ukraine in the context of legal integration, a number of
subordinate normative-legal acts were processed, which reveal the content
of legislative adaptation and its forms [47].

Results and Discussion

Legal integration of Ukraine as a condition for joining a united
Europe

The adaptation of Ukrainian legislation to the EU acquis communautaire
is a complex process, encompassing both general conceptual foundations
and specific mechanisms for implementing European Union law norms. In
essence, it involves the systematic approximation of national legislation to
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EU legislation with the aim of Ukraine’s gradual entry into the European
Union’s legal space.

I. Yakoviyk emphasizes that the success of adapting Ukrainian legislation
to EU legislation largely depends on the streamlining of domestic legal
terminology. Only a stable system of legal concepts and terms can ensure
legislative approximation, its uniform interpretation, and the correct
application of legal norms [20]. A similar view of the problem can be found
in the works of foreign authors (e.g., L. Biel [48], P. Sandrini [49]).

The fact is that the implementation of Ukraine’s strategic course towards
integration into the European Union, which began with the entry into
force of the Partnership and Cooperation Agreement between Ukraine
and the EU (1998) [50], gave paramount importance to the problem of
ensuring the "equivalence" of terms in the legal translation of EU acts into
Ukrainian. This created complex problems for the Ukrainian legal language,
as the terminology used in EU law (it is known that the EU legal order is
an autonomous legal system that combines elements of both Romano-
Germanic and Anglo-Saxon legal families) differs from Ukrainian legal
terminology. With the intensification of interaction between the parties,
Ukrainian legal terminology is undergoing significant transformation,
as the adaptation of Ukrainian legislation to EU legislation involves
the introduction of many pan-European legal concepts, doctrines, and
principles, and their adaptation for application within the local legal culture.
Therefore, a need arose for a systematic study of pan-European legal terms
to avoid confusion between similar terms and to shed light on the general
trends of the legal integration process. The situation was complicated by
the fact that for a long time, there was no formulated national strategy for
translating legal terms from English into Ukrainian. Only in 2005 did the
Ministry of Justice of Ukraine approve the Procedure for translating acts
of the EU acquis communautaire into Ukrainian [S1].

A normative definition of the content of legislative adaptation was
provided in 2003 in the Methodological Recommendations of the State
Tax Administration: "Adaptation is the process of developing and adopting
normative-legal acts and creating conditions for their proper implementation
and application with the aim of gradually achieving full compliance of
Ukrainian legislation with EU legislation" [47].

To determine the consequences of adapting Ukrainian legislation to
EU legislation, it is not enough to provide its definition — it is equally
important to obtain answers to the following questions: (a) what is subject
to adaptation, and (b) to which specific EU law norms is adaptation carried
out. Answering the first question, it should be noted that the content of
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the concept "legislation" is not normatively defined in Ukraine. Therefore,
the Constitutional Court was compelled to fill this gap. In its Decision No.
12-rp/98 of July 9, 1998, the Court stated that the term "legislation" should
be understood as laws of Ukraine; current international treaties, the binding
nature of which has been approved by the Verkhovna Rada; parliamentary
resolutions; presidential decrees; government decrees and resolutions
adopted within their powers and in accordance with the Constitution and
laws of Ukraine [52]. Thus, the Constitutional Court applied an expanded
interpretation when defining the content of the concept "legislation", thanks
to which the content of the legal norm turned out to be broader than the
literal text of the corresponding legal norm.

Regarding the second question, the following should be noted: an analysis
of Ukrainian legislation shows that in different periods of the state’s
independence, this denominator was defined as either "Community
(European Union) legislation"; or "EU legislation", or "EU legislation and
norms", or "European legal system", or "European legal standards", or "EU
law norms"; or "EU norms and standards", or "EU requirements", or "EU
normative field", or "acquis communautaire". According to the vast majority
of researchers, with whose position we agree, it is precisely the concept
"acquis communautaire" that most accurately defines the body of EU law
norms to which Ukrainian legislation must be adapted.

The European Union itself defines the content of "acquis communautaire”
as follows — it is the body of common rights and obligations that constitute
the EU’s laws and are incorporated into the legal systems of the EU member
states. Thus, the content of the acquis is generally understood to include:
the content, principles, and political objectives of the EU founding treaties;
legislation adopted for the application of these treaties; case law developed
by the EU Court of Justice; declarations and resolutions adopted by the
EU (EU soft law); acts in the field of common foreign and security policy, as
well as justice and internal affairs; international agreements concluded by
the EU, and agreements concluded between the member states themselves
regarding EU activities [53]. It should be emphasized that the acquis
communautaire is a dynamic legal formation and therefore is in a process of
constant development [53]. The volume of the acquis today already exceeds
20,000 acts.

The answer to possible forms of policy implementation in the sphere of legal
adaptation? can be found in the Methodological Recommendations of the
State Tax Administration of Ukraine [47]:

2 It should be noted that the content of these forms concerning legal integration among
member states differs somewhat from the content of these forms implemented by
candidate countries that adapt their legislation to EU law.
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a) transposition, which is understood as the adoption, amendment, or
repeal of legal norms to achieve identical legal consequences with
the relevant acts of EU legislation. It may consist either in copying
and transferring provisions of an EU legislative act verbatim into
Ukrainian legislation or involve referencing an internationally used
provision in national legislation;?

b) approximation, i.e., the process of adopting, amending, or repealing
legal norms in order to bring the provisions of national legislation
of Ukraine closer to the provisions of EU legislative acts to create
appropriate conditions for the implementation of the European
Union’s legal order;*

c) coordination, i.e., the process of harmonizing that part of Ukrainian
legislation and the practice of its application, within which
approximation or transposition is impossible or unnecessary;

d) implementation, i.e., the process of transposing EU legislative
acts, including the creation of an order and procedures for their
introduction (implementation in a narrow sense); this process also
includes interpretation, application practice, ensuring compliance
with and enforcement of norms that correspond to European law by
state authorities (implementation in a broad sense).’

Features of legal regulation of adaptation of Ukrainian legislation
to the EU acquis communautaire

In Ukraine, the beginning of the legislative adaptation process was linked
to the ratification of the Partnership and Cooperation Agreement between
Ukraine and the European Communities and their Member States (1998)
[50], which for the first time enshrined Ukraine’s obligation to adapt its

3 Regarding EU member states, transposition refers to the process of incorporating EU
directives into the national laws of member states. Unlike regulations and decisions,
directives do not apply directly across all member states but require national legislation
to incorporate their provisions into domestic legal frameworks [54].

4 It should be noted that concerning EU member states, the content of this concept differs
somewhat, as it relates to EU Directives and signifies the harmonization of certain concepts
across all EU member states’ legislations. The approximation of certain concepts involves
the gradual elimination of discrepancies existing in national legislations. This relates
to the ultimate objective of legal integration—to create a foundation for "maximum"
harmonization/approximation at a later stage or simply to bring closer the meaning of
certain terms or methods of resolving specific situations in EU member states’ legislation
(minimum harmonisation/approximation). In terms of maximum harmonisation, the
formulation of "legislative approximation" approaches that of a Regulation, whereby member
states are obligated to transpose the formulations into their national legislation [55].

5 Implementation undertaken by EU member states means that national governments
must adopt measures to comply with the requirements of EU legal acts. This concept
is primarily associated with EU directives, whose content must be brought into effect
through national regulations [56].
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national legislation to the acquis communautaire. The initial stage of
adaptation, associated with the Agreement, laid down the basic principles
of cooperation; however, due to the absence of strict legal obligations,
adaptation activities were of a "soft" nature. Subsequent stages, initiated
by the implementation of the provisions of the Law of Ukraine "On the
National Program for Adaptation of Ukrainian Legislation to the Legislation
of the European Union" (2004) [42], and which were further linked to the
Association Agreement between the European Union and its Member States,
of the one part, and Ukraine, of the other part (2014) [41] and Ukraine’s
acquisition of candidate country status (June 23, 2022), defined specific
mechanisms that streamlined the process and ensured its evolution.

The success of the adaptation process significantly depends on the level
of legal culture of individuals engaged in law-making activities, primarily
parliamentarians. In the context of legal integration, the legal culture of
parliamentarians should be understood as a system of values, norms,
principles, and practices that determine both the specific content of the
national legal system being modernized within the framework of legal
integration, and the peculiarities of the legislative process, as well as the
effectiveness of the Verkhovna Rada as the legislative body of Ukraine.
A high level of legal culture among parliamentarians is evidenced not
only by the acceptance of the principle of the rule of law, enshrined in
the Constitution of Ukraine (Art. 8), but also by an understanding of the
content of the principle of the supremacy of EU law.

The EU is an autonomous legal order: this is a very early doctrine,
established by the Court of Justice of the EU. In its judgment in Case 26/62
Van Gend en Loos v Nederlandse Administratie der Belastingen (1963), the
Court stated that "EU law constitutes a new legal order of international law
for the benefit of which the states have limited their sovereign rights, albeit
within limited fields, and the subjects of which comprise not only member
states but also their nationals" [44]. In 1964 in the famous Costa v. EN.E.L
case, the Court stated: "By contrast with ordinary international treaties, the
EEC Treaty has created its own legal system, which, on the entry into force
of the Treaty, became an integral part of the legal systems of the Member
States and which their courts are bound to apply" [45]. Gradually, EU law
as an autonomous legal order was also recognized by the constitutional/
supreme courts of the EU member states, which became an important step
towards the Europeanization of their legal culture.

EU law as an autonomous legal order is based on the principles of the
supremacy of EU law and its direct effect. The autonomy of the EU legal
order is manifested in its independence from national legal systems, its
binding nature for member states, and its ability to create rights and
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obligations for individuals and legal entities. The dynamism of EU law
signifies its constant updating in accordance with the needs of legal
regulation of social relations. This requires candidate countries, including
Ukraine, to be flexible and proactive in adapting their legislation.

The effectiveness of legislative adaptation depends on several factors,
including: a clear definition of responsible institutions and mechanisms for
their coordination; an assessment of the institutional capacity and staffing
of state bodies responsible for fulfilling Ukraine’s obligations in the sphere
of European integration [S7]; the approval of legislative adaptation plans
(e.g., the Plan for adapting national legislation on public procurement to
EU legislation [58; 59]); financial provision for the adaptation process;
monitoring the fulfillment of obligations and assessing the impact of
normative changes; ensuring high-quality translation of EU legislation
and terminology into Ukrainian, preparation of manuals on EU legislation
translation [60; 61], etc.

It would be erroneous to assert that the legal regulation of legislative
adaptation is predominantly general and declarative in nature. As early
as the beginning of the 2000s, a practice was initiated at the level of
individual state bodies to adopt methodological recommendations for
bringing draft normative-legal acts into conformity with EU legislation and
the requirements of GATT-WTO agreements (for example, methodological
recommendations approved by the State Tax Administration on December
26, 2003, No. 631 [62] and on September 28, 2004, No. 561 [63]). A positive
practice within the framework of legislative adaptation during that period
should also be considered the involvement by central state authorities,
primarily the Ministry of Justice of Ukraine, of academics to conduct
comprehensive comparative-legal studies on the conformity of Ukrainian
legislation with the EU acquis communautaire [64]. The Ministry of Justice
of Ukraine continues this activity today: the Ministry’s website hosts
materials from nearly 40 comparative-legal studies on various aspects of
the conformity of Ukrainian legislation with the acquis communautaire [65].

With the aim of ensuring Ukraine’s strategic course towards EU integration
and assisting law-making bodies in the gradual approximation of
Ukrainian legislation to the norms and standards of EU law, the Center
for Comparative Law was established under the Ministry of Justice back
in 2000 [66]. It existed until 2004. The Center conducted comparative
analysis of international and European law with Ukrainian law; offered
recommendations regarding the adaptation of Ukrainian legislation to EU
legislation; conducted legal expertise of draft normative-legal acts; worked
on creating an informational legal database of EU legislation; promoted the
development of legal education for civil servants in the field of EU law; and
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disseminated legal information in the specified sphere. An analysis of these
tasks allows for the conclusion that the Center’s activities were aimed at
both facilitating the adaptation of Ukrainian legislation to EU legislation
and modernizing the legal culture of a wide range of civil servants and
lawyers in general. In 2004, the State Department for Legislative Adaptation
was established, which existed until 2011. The Department’s activities were
generally carried out in areas similar to the tasks of the Center [67].

This activity continues in our time. Thus, within the EU Project "Support
to the Implementation of the EU-Ukraine Association Agreement"
(Association4U), in cooperation with the Government Office for European
and Euro-Atlantic Integration and the European Commission’s Support
Group for Ukraine, a number of documents have been developed aimed at
assisting civil servants practically involved in adapting Ukrainian legislation
to the EU acquis communautaire. Firstly, a Methodology for verifying
compliance with EU legislation and compiling correspondence tables has
been developed, designed to help law-making bodies develop legislative
acts compliant with EU law, compile and use correspondence tables,
and conduct compliance verification [68]. Secondly, Recommendations
for Ukrainian public administration bodies on approximating Ukrainian
legislation to EU law have been prepared, which are intended to assist civil
servants in implementing the Association Agreement between Ukraine and
the EU, particularly its parts dedicated to adapting Ukrainian legislation to
the EU Acquis communautaire [69]. Thirdly, an "Overview of the case law
of the Court of Justice of the European Union in spheres regulated by the
Association Agreement between Ukraine and the EU" has been prepared
[70]. The importance of the Overview lies in the fact that it is usually in
the case law of the EU Court of Justice that basic legal categories are
interpreted, the content of which is not disclosed in the EU legislation
referred to in the Association Agreement or its annexes. The Overview
plays an important role in modernizing the legal culture of judges and civil
servants involved in legislative adaptation, educators who train professional
legal personnel, as well as legal scholars involved in shaping domestic legal
doctrine.

The translation of legal-linguistic phenomena is an act of intercultural
communication between different legal systems. It significantly influences
the state and development of legal culture, primarily of lawyers, and
indirectly, the state of legal culture of the society in the country adapting its
legislation to EU legislation. Therefore, the problem of translating legislative
acts into a foreign language is traditionally given significant importance.
This is explained by the fact that the effectiveness of the adaptation
process largely depends on the correct translation into Ukrainian of EU
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acquis communautaire acts and into English of Ukrainian legislative
acts related to the fulfillment of Ukraine’s obligations in the sphere of
European integration. To streamline this activity and give it a planned
character, the Ministry of Justice approved the Procedure for translating
acquis communautaire acts into Ukrainian back in 2005 [51]. In 2009, the
Ministry approved a new Procedure [71]. In 2023, the Cabinet of Ministers
of Ukraine, in turn, approved the Procedure for translating European Union
acquis communautaire acts into Ukrainian and Ukrainian legislative acts
related to the fulfillment of Ukraine’s obligations in the sphere of European
integration into English [72].

Conceptual proposals regarding changes to the legislative process in
Ukraine [73] (2021), which contain a review of modern approaches to
understanding the effectiveness of the legislative process, defining its
efficiency criteria, and identifying key problems of the current legislative
process, are of positive significance for legislative adaptation.

The process of legislative adaptation also requires the improvement of legal
technique, the entire law-making activity, as well as mechanisms for the
implementation of normative-legal acts. In this regard, the adoption by the
Verkhovna Rada of the Law of Ukraine "On Law-Making Activity" [43] should
be positively assessed, as it regulates a wide range of issues related to the
adaptation of Ukrainian legislation. The Law, in particular, stipulates that
a draft normative-legal act aimed at legislative adaptation is submitted with
information about its compliance with Ukraine’s obligations in the sphere
of European integration (Para 4 of Art. 43). The parliament’s legislative
work plan provides that the government annually, by November 1, must
submit to the Verkhovna Rada a list of issues that require legislative
regulation during the following year. The list of governmental legislative
initiatives is submitted with an indication of whether they are aimed at
adapting legislation to the provisions of the EU acquis (Para 2 of Art. 197).
The development of a draft normative-legal act also involves an assessment
of the draft normative-legal act’s compliance with obligations in the sphere
of adaptation (Para 2 of Art. 29), and also requires mandatory expertise
for compliance with the EU acquis (Para 1 of Art. 44). State registration
of a subordinate act also involves conducting its legal expertise for its
compliance with the EU acquis (Para 1 of Art. 53) [43].

Increasing the level of legal culture of civil servants as a determining factor
for the success of adapting Ukrainian legislation to the EU acquis

To enhance the level of legal culture, in accordance with the
recommendations of academics, the practice of creating specialized units
within the structure of central executive authorities in Ukraine has been
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initiated, which deal with issues of legislative adaptation in relevant areas
of legal regulation (for example, European and Euro-Atlantic integration, or
international cooperation and European integration, or strategic planning
and European integration) [74]. The implementation of this goal, in terms
of increasing the awareness of civil servants and lawyers on EU law issues,
is facilitated by the introduction of specialized training programs and
advanced qualification programs. For instance, the National Agency of
Ukraine for Civil Service offers civil servants free access to the General
Professional (Certificate) Program "The European Union and Ukraine:
Competent Public Servant" [73]. Utilizing the tools of this Program will
contribute to raising the level of professional competence of civil servants on
issues of Ukraine’s European integration, deepening their understanding of
the trajectory of the European integration process, the EU’s organizational
structure, and its policies. Civil servants can also utilize the General
Short-Term Program "European and Euro-Atlantic Integration" [76]. This
Program helps to deepen theoretical and practical knowledge of European
and Euro-Atlantic integration, to understand the essence of European
and Euro-Atlantic integration, as well as the nature of their impact on
the implementation of national policy. Furthermore, the free project
Eng4PublicService enhances the language capabilities of public servants,
as stipulated by the provisions of the Law of Ukraine "On Civil Service" [77].
On the Studyi4 Platform, civil servants can undergo training in 16 online
courses on European integration, developed within the Natolin Capacity
Building project. It should be noted that Ukrainian civil servants also have
opportunities to study European integration issues in foreign educational
institutions.

A positive phenomenon from the perspective of transforming the legal
consciousness and legal culture in general of Ukrainian civil servants
is the internship programs organized by the European Commission and
the EU Delegation to Ukraine. For instance, in 2023, the EU Delegation
to Ukraine announced a 6-month internship for 2024 for individuals
holding a bachelor’s or master’s degree in international relations, political
science, legal sociology, economics, or a related field. The aim was to
familiarize them with how the EU Delegation represents EU interests
and values in Ukraine, and provide exposure to the EU activities in
Ukraine, and be provided with a unique occasion to understand from
inside the work of an EU Delegation in a third country [78]. In February
2025, the Government of Ukraine and the European Commission signed
an Administrative Arrangement on the secondment of Ukrainian civil
servants to the European Commission. Internships within the National
Experts in Professional Training Programme and Seconded National
Experts program are aimed at gaining experience, practical skills,
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familiarization with the Commission’s working methods and policies,
and mechanisms for strengthening dialogue and cooperation between
Ukraine and the EU [79].

Russian aggression against Ukraine has impacted the efficiency of the
Verkhovna Rada of Ukraine — as of November 2024, the parliament had
voted for 89 ratifications, adopted 810 laws and 1125 resolutions, including
over 400 legislative acts aimed at countering the armed aggression of
the Russian Federation [80]. Such dynamics demonstrate the Ukrainian
parliament’s capacity to respond promptly to the needs of legal regulation
under martial law.

The high pace of the legislative process necessitates the intensification
of activities to adapt Ukrainian legislation to the EU acquis. Among the
most significant legislative acts are: the Law "On Amendments to Certain
Legislative Acts of Ukraine on Improving the Procedure for Selecting
Candidates for the Position of Judge of the Constitutional Court of Ukraine
on a Competitive Basis" [81], which contributes to the implementation
of judicial reform in Ukraine; the Law "On Media" [82], the provisions
of which are important for establishing the principles of a democratic,
law-based state. Also noteworthy is the Law "On Amendments to Certain
Legislative Acts of Ukraine on Ensuring the Conclusion of an Agreement
between Ukraine and the European Union on Mutual Recognition of
Qualified Electronic Trust Services and Implementation of European Union
Legislation in the Field of Electronic Identification" [83], which promotes the
adaptation of legislation in the relevant areas of legal regulation.

On October 12, 2022, the European Commission adopted the
Communication on EU Enlargement Policy [84]. The report assessed the
progress achieved by candidate countries and potential candidates for
accession to the European Union in implementing reforms aimed at meeting
the Copenhagen EU membership criteria. The Report identified the main
challenges these countries face and formulated recommendations for
further measures to ensure their integration into a united Europe.

The EU is a key ally of Ukraine in strengthening the rule of law. Thanks
to its support, particularly participation in the PRAVO Police Programme,
Ukraine from 2017 to 2022 achieved certain progress on the path to
bringing its law enforcement system into line with advanced European
and international practices. As a result, the rule of law sector in Ukraine
became more effective [85].

Adapting Ukrainian legislation to the EU acquis communautaire requires
not only the technical adaptation of normative acts but also changes in the
legal culture of the legislator. This process demands a profound rethinking
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of methods, values, and approaches to law-making, taking into account
advanced European legal standards and practices.

To enhance the effectiveness of adaptation, progress must be made in
several key areas of improving legal culture. The primary condition for
successful adaptation is the introduction of a systematic approach to legal
education and retraining of civil servants involved in the development
and adoption of normative-legal acts. The Acquis communautaire is a
vast and complex body of law, requiring legislators to possess specialized
knowledge about the specifics of the European legal order. It is necessary
to develop and implement special educational programs for legislators,
their assistants, parliamentary staff, as well as judges and staff of the
Constitutional Court of Ukraine, which would provide knowledge about
EU law, skills for working with it, and the specifics of its implementation.
An important task is the development of training sessions focusing on
issues related to the system of EU law sources, the technique of legislative
translation, and the ability to apply precedents of the EU Court of Justice.

The effectiveness of legislative adaptation depends on conducting periodic,
impartial monitoring of the results of this process. The report within the
2024 EU Enlargement Package [86] contains, among other things, an
assessment of Ukraine’s annual progress in carrying out reforms on the
path to EU membership across all negotiation chapters. In the Report, the
European Commission confirmed Ukraine’s commitment to reforms and the
achievement of systemic transformations, as well as progress in sectoral
integration. The presented Report is of a more technical nature, and the
main documents assessing the level of adaptation of Ukrainian legislation
are screening reports published following bilateral Ukraine-EU meetings
within the negotiation process for EU accession [87].

In 2023, Ukraine completed the I and II stages of the initial assessment
of the state of implementation of EU law acts (self-screening). During the
IT stage, state authorities processed about 28,000 EU law acts; 34 reports
were prepared and sent to the government of Ukraine by ministries with
the participation of other state authorities. Based on their results, reports
were prepared for the substantive content of the National Program for the
Normative-Legal Approximation of Ukrainian Legislation to EU Law Acts.
After processing the reports, the following steps will be implemented:
formation of an up-to-date list of the acquis; generalization of the list
of already adopted Ukrainian legislation that complies with the acquis;
analysis of discrepancies between the state of acquis implementation
under the Association Agreement and current EU law; development of a
National Program for the adaptation of legislation to EU law and an acquis
implementation plan; development of draft laws to be adopted within the
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negotiation process; adoption of relevant draft laws; implementation of
current legislation; monitoring of draft laws for compliance with Ukraine’s
European obligations; development of approaches to forming negotiation
positions; providing assistance to the European Commission in preparing
the screening based on the results of 2024 [88].

Discussion

The adaptation of legislation to the EU acquis communautaire plays a
pivotal role not only in Ukraine’s integration into the European legal space
but also in transforming the legal culture of the legislator. This process
entails, firstly, the enhancement of legal education concerning knowledge
of the European Union’s institutional mechanism, decision-making
processes, the specifics of the EU legal order, its structure, and its system
of sources; secondly, the improvement of Ukrainian legal technique; and
thirdly, mastering the principles of EU law and enhancing the professional
competencies of individuals involved in the legislative process and judicial
activities. The experience of EU candidate countries demonstrates that
legislative adaptation contributes to strengthening democratic institutions
and increasing the efficiency and transparency of the legislative process,
notably through raising the legal culture of civil servants working in
authorities engaged in law-making activities.

Adherence to the principle of the rule of law in both legislative and
law enforcement activities is an indispensable condition for aligning
the Ukrainian legal system with EU law. In this context, ensuring the
transparency of the legislative process is another crucial condition for
successful legislative adaptation.

Flexibility in the legislative process is an important characteristic of
adaptation. This was particularly emphasized by participants in the round
table on "Adaptation of Ukrainian Labor Legislation to EU Law Provisions:
Status and Prospects”, held on April 12, 2024, at the Verkhovna Rada
Committee on Social Policy and Protection of Veterans’ Rights. The round
table participants noted that, considering the martial law in Ukraine,
the process of legislative adaptation objectively requires a transitional
period and adherence to flexibility to ensure the protection of vulnerable
population groups [89]. Therefore, legislative adaptation also necessitates
consideration of the economic and social factors of the state’s functioning
under conditions of martial law and post-war reconstruction of Ukraine.

The adaptation of Ukrainian legislation to the EU acquis communautaire
significantly influences the transformation of the Ukrainian legislator’s
legal culture, and also experiences a reciprocal impact. This conclusion
is corroborated by the findings of the research conducted. It is through
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legislative activity that the legal foundation of the state is laid, and the most
important societal relations are regulated. An indicator of the level of legal
culture of subjects involved in legislative activity will be their adherence
to the principles of democratism, humanism, legality, substantiation,
openness, scientific rigor, and connection with practice. In the process of
implementation, these principles may encounter various obstacles, which
negatively affect the quality of law-making. That is why the implementation
of principles must be accompanied by various forms of control, conducting
independent internal and external expert examinations of draft laws,
proper justification of the timeliness and necessity of adopting a law,
implementation of pilot projects and sociological research, increasing the
professionalism of participants in legislative activity, and utilizing broad
public discussion of socially significant draft laws. These requirements are
generally considered in the Law of Ukraine "On Law-Making Activity".

Conclusions

One of the peculiarities of legal development in the context of globalization
and regional integration is the convergence of national legal systems,
which often exhibit more differences than commonalities, especially if
these systems belong to different legal families. EU law is a product of
regional legal integration, which emerged as a result of the convergence
of elements from the continental and Anglo-Saxon legal families. The
phenomenon of convergence among different legal systems implies
that their approximation generates competition between sources of
law, terminology, legal technique, and procedures that have developed
throughout historical evolution and are specific to various member states.
Ultimately, convergence leads to the creation of universal norms of law
and the development of rules for overcoming contradictions contained in
the national legislation of EU member states, as well as the expansion of
the spectrum of legal sources that existed in national legal systems prior
to the onset of convergence [90].

A legal system always reflects the distinctiveness of a particular state;
it is closely intertwined with phenomena and processes occurring in the
spheres of national economy, politics, ideology, and culture. Consequently,
the national legal system invariably interacts with other systems, including
economic, political, social, and others. Therefore, not only does the legal
system influence the relationships established in the spheres of politics,
economy, science, culture, education, and ideology, but it also experiences
a reciprocal influence from these societal domains. This implies, inter alia,
that the mere volition of the state’s political leadership is insufficient for
the successful realization of its integration course if this process does not
receive support from the majority of society [91]. It is for this reason that
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the adaptation of Ukraine’s national legislation to EU law, which represents
an autonomous legal order formed as a consequence of the convergence
of national legal systems of EU member states, is a complex and lengthy
process.

Ukraine’s legal integration demands a systemic approach to legislative
reform, as it affects other elements of the national legal system, including
legal culture, legal policy, legal practice, and legal relations. Within the
research, the main challenges of the legislative adaptation process were
identified, related to understanding the specifics of EU law and its sources;
the use of legal technique; the complexity of translating EU legislation;
adherence to the principles of law-making, and the role of legal culture in
ensuring the effectiveness of this process was analyzed.

European legal standards significantly influence all components of the
Ukrainian legislative process. The implementation of recommendations
provided by the European Commission and the Venice Commission allows
for the elimination of existing shortcomings, particularly excessive detail
and duplication of norms in legislative acts, ensures greater transparency in
the law-making process, and enhances the effectiveness of legal regulation.
Concurrently, the consideration of EU Court of Justice case law in the law-
making process in Ukraine remains a serious problem for Ukrainian courts,
as well as for legal science and education. This creates certain difficulties
in the full-fledged implementation of the EU acquis.

In the course of the conducted research, it was established that Ukraine
has, overall, created the legal basis for the successful adaptation of its
legislation to EU legislation. As relations with the European Union deepen,
this legal basis is gradually improving. Ukraine has adopted the Law
"On Law-Making Activity" which considers the main needs for improving
law-making activity and aligning it with the needs of the state’s legal
integration. The preparation of the "Overview of the case law of the Court
of Justice of the European Union in spheres regulated by the Association
Agreement between Ukraine and the EU", as well as the development of
methodological recommendations for bringing draft normative-legal acts
in certain spheres of legal regulation into conformity with European Union
legislation, has had a positive impact on enhancing the efficiency of the
legislative adaptation process. For improving the legal culture of civil
servants, particularly those working in the sphere of legislative adaptation,
the introduction by the National Agency of Ukraine for Civil Service and
other state bodies of certified free programs for civil servants on the issues
of European integration and adaptation of Ukrainian legislation to EU
legislation has become significantly important.
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Further research should expediently focus on analyzing successful practices
of legislative adaptation in other countries of Eastern and Southern Europe,
as well as on developing recommendations for improving the process of
adapting Ukrainian legislation to the EU acquis. It is also important to
conduct research on adaptation in specific areas of legal regulation, taking
into account the specifics of Ukrainian society, as well as the conditions
of martial law and the post-war recovery of the state. The research results
confirmed the assumption of a significant degree of Ukraine’s legal
integration, which is evidence of the coordinated work of all branches of
government, international support, and the active participation of civil
society.
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