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Exploring the Limits of Ukrainian Tort Law from Business
and Human Rights Perspective

Bohdan P. Karnaukh*
Yaroslav Mudryi National Law University
Kharkiv, Ukraine
*e-mail: b.p.karnauh@nlu.edu.ua

Abstract

The increasing volume of business-related human rights violations significantly
highlights the need for effective legal frameworks to ensure corporate
accountability. Ukrainian tort law would face significant challenges in
addressing these issues, particularly in cases involving corporate misconduct
and indirect liability. This topic is crucial for aligning Ukraine’s legal system
with international standards on human rights and corporate responsibility.
This paper aims to assess the capacity of Ukrainian tort law to provide redress
Jfor business-related human rights violations. It examines how effectively the
legal system handles direct and indirect corporate actors involved in such
violations. The methodology involves analyzing a model case that illustrates
key challenges, such as the intersection of tort and human rights law, indirect
liability, jurisdictional complexities, and collective redress mechanisms. The
analysis identifies significant doctrinal and procedural shortcomings. These
include the restrictive definition of wrongfulness, rigid causation standards,
the underdeveloped concepts of vicarious liability and joint infliction, and the
absence of a formal class action mechanism. The analysis reveals several
systemic shortcomings in Ukrainian tort law. The concept of wrongfulness is
narrowly tied to explicit statutory breaches, limiting its applicability in cases of
subtle or systemic violations. Rigid causation requirements and the conflation of
fault and wrongfulness further impede the effective use of tort law in addressing
complex cases involving multiple actors. The framework for vicarious liability and
Jjoint infliction remains underdeveloped, posing additional barriers to holding
entities accountable for indirect involvement in human rights violations. Despite
these limitations, Ukrainian procedural law offers some avenues for addressing
collective harms, such as the joinder of multiple claims and representation by
NGOs, although the absence of a formal class action mechanism undermines
litigation efficiency. Jurisdictional provisions demonstrate flexibility,
accommodating cases with international elements and cross-border implications.
The paper concludes that while Ukrainian tort law faces significant doctrinal
and procedural challenges, these are not insurmountable. Through creative legal
strategies and ongoing reforms, the framework has the potential to evolve into
a more robust mechanism for addressing corporate accountability in human
rights contexts. Future research should focus on refining tort law doctrines,

6 © Karnaukh, B.P, 2024
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particularly wrongfulness and causation, and developing clearer standards for
indirect liability. Additionally, exploring the establishment of formal collective
redress mechanisms would enhance Ukraine’s ability to address business-
related human rights violations effectively.

Key words: tort law; business and human rights; vicarious liability; joint
infliction; class actions; environmental harm; jurisdiction.

BuUnpoOGyBaHHA MeX YKPaiHCBKOIO JeJIiKTHOro npasa
3 TOYKHM 30py Gi3HecCy i IpaB JIIOAUHU

BboraaH IletrpoBuy KapHayx*
HayioHaavHull topuduyHull yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: b.p.karnauh@nlu.edu.ua

AHorTauisa

3pocmanHs Kinbkocmi 6i3HeC-3YMO8AEHUX NOPYUleHb Nnpae JHOUHU 3HAUHO
axmyanizye HeobxioOHicmb CMeOpeHHsL edpeKmusHoi npasosoi ocHosU 0151 3abes-
neueHHs KopnopamugHoi gionogioanbHocmi. YKpaiHcbke OenikmHe npago Moxe
3iMKHYymMucCs. 3i 3HAQUHUMU NPobremamu Y UPIULEeHHTI Yux nUmaHb, 0cobueo
Y cnpasax, noe’si3aHux 3 KOPNopamueHOK HENpPasoMIpHOW NO8EeOIHKOo ma
Henpsmoro npuuemuicmio. Lla mema mae supiwanvHe 3HAUEHHs Ot hpuse-
O0eHHsi npagosoi cucmemu YKpaiHu Yy 8i0nogioHicmsb 00 MIXHAPOOHUX cmaHOap-
mig y cgpepi npag Ar00UHU Ma KopnopamusHoi gionosioansHocmi. Cmammst mae
Ha Mmemi OUIHUMU CNPOMOINHICMb YKPAiHCbK020 OenikmHoz20 npasa 3abesne-
yyeamu 8i0UKO0Y8AHHS 3 NOPYULEHHSL NPae JIOUHU, No8’ 13aHUX 3 Oi3HecoM.
Bora docniorkye, HACKLIbKU epeKmusHO npaesosa cucmema sadHae 3 besnoce-
PpeoHimMU ma onocepedKo8aHUMU KOPNOPAMUBHUMU CYb ekmamu, npuuemHumu
0o makxux nopyuweHs. Memodosozisi nepedbauae aHaLiza mMunoegoi cnpaesu, sKa
irocmpye Karuoel BUKAUKU, MAKL IK 83aemo0ist 0e/liIKmH020 npasa ma npaea
npae sr00UHU, HeNnpsima 8i0nogi0albHICMb, HPUCOUKULUHL CKIAOHOULL Ma MexXa-
HI3MU KOJIeKMUBHO20 810ULKO00Y8AHHS. AHANI3 8USIBUE 3HAUHL OOKMPUHALHL Ma
npoyecyanvHi Hedoniku. Ceped HUx — obmerysanbHe 8USHAUEHHS. NPOMUNPAs-
HOCMi, 2KOPCMKL cmaHoapmu NPUUUHHO-HACAIOK08020 38°513KY, HepO38UHEHICMb
KOHUenuyiti eikapianbHoi 8i0nogioasibHOCMI ma ChiibHO020 3AN00ISTHHSL UKOOU,
a makosK 8i0CYmHICMb POPMANLHO20 MEXAHIZMY KONEKMUBHUX NO308i8. AHA-
JU3 8USIBJSE KLIbKA CUCMEMHUX HeOONIKI8 8 YKPAIHCbKOMY OesiKmHOMY npasi.
Ionsmms npomunpagHocmi 8y3vKko npug’sizare 00 NPSIMUX NOPYULEHb 3AKOHO-
dascmea, ulo obmerkye 1020 3aCMOCYB8AHHSL Y sunadkax HesileHux abo cucmem-
HUX nopyuieHb. 2KopcmKi eumozu ul000 NPUUUHHO-HACTIOK08020 38°513KY ma
NAYMAHUHA MK 8UHOK Ma NPOMUNPASHICMIO we bGilblie nepeurkoosKaromos
epexmueHoOMY 30.CMOCY8AHHIO 0e/IIKMH020 NPAsa Y 8UPIULEHHI CKIAOHUX Cnpas
3a yuacmrwo bazamweox cyb’ekmis. KoHuenyis cybcmumymugHoi 8i0nogioanbHo-
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cmi ma CnilbHO20 3aN00ISTHHSL WKOOU 3aTUULAEMBCS. HE00CMAMHbO PO38UHEHO10,
uio cmeoproe dooamirosi bap’epu 0. npumsizHeHHs cyb’exmia 0o 8i0nogioaib-
Hocmi 3a onocepedKko8aHy npuuemHicms 00 nopyuleHs npaes aoduru. Heseaxa-
oUU HA Ul 06MerKeHHs,, YKpaiHCbKe npouecyaibHe 3aKOHO00a8cmeo NpPonoHye
0esiKi WsiXU ONsl BUPTULEHHSL KOJIEKMUBHUX 8UMO2 NPO 8I0UKO0YBAHHSL UKOOU,
maxi ik 06°eOHAHHSL 0eKLIbKOX Nn0308i8 Ma NPedcmasHUYMB0 2POMAOCLKUMU
Op2aHI3AUIAMU, OOHAK GI0CYMHICMb POPMANLHO20 MEXAHIZMY KOJEeKMUBHUX
nosoeig niopusae epeKmugHicmsb cyoosux npouecie. FOpucOUKYiliHI NOSOAEHHSL
€ 2ZHYUKUMU [ 00380/15110Mb P032/1510amu CNPasu 3 MIKHAPOOHUMU elemMeHmamu
ma MmpaHCKOPOOHHUMU HACAIOKAMU. Y pobomi 3pob/ieHO 8UCHO80K, UL0 Xoud
YyKpaiHcobke OeslikmHe Npago CMUKAEmMbCsl 31 3HAUHUMU OOKMPUHATbHUMU MaA
npouecyanbHumu npobremamu, 60HU He € He300NaAHHUMU. 3a80aKU Kpeamues-
HUM NpasosuM cmpamezisim i NOCMIUHUM pegopmam yus cucmema Mae nomeH-
yian nepemgopumucst Ha 6iibul HAOIUHUU MexXaHI3M Ol 8UPILUEHHST NUMAHb
KopnopamueHoi eionogidanbHocmi 8 KoHmekcmi npae JalduHu. Mailibymmi
docnioAKeHHsT marome bymu 3ocepedrkeHi Ha 800CKOHANEHHI OOKMPUH Jesikm-
HO20 Npaea, 30Kpema npomunpasHoCmi ma NPUUUHHO-HACAIOK08020 38°s3KY,
a makosK Ha po3pobuyi uimkiwux cmaHoapmie Henpsmoi 8i0nosioabHOCMI.
Kpim moeo, 8u8UEeHHSsT MOIJUBOCTML CMBOPEHHS. OPIUITIHUX MEXAHIZMIB KOSEK-
MuUeH020 8I0UK00YB8AHHS nidguLLUMb 30amHicms YKpaiHu edpekmugHo npomu-
dismu nNopYyuwleHHsIM npaeg JHOUHU, NO8 ’sI3aHUM 3 bi3HecoM.

Knrouoei cnoea: denikmtHe npaeo; 6i3Hec i npaea J00UHU; cybcmumymusHa
810no08io0abHICMb,; CNIbHE 3AN00IAHHIA,; KOJEKMUSHI N0308U; €KO0JI02IUHA ULKOOA,;
OPUCOUKYISL.

Introduction

In a broad sense, there is a plethora of cases where violation of person’s
rights is committed in the course of running business. Yet business and
human rights framework has given rise to a new, distinct and outstanding
category of cases, so that in a narrow sense when we speak of a case
involving business-related human rights violations we mean a specific
(more or less) crystallized fact pattern. The purpose of this article is to test
the protective capacity of Ukrainian tort law by applying its provisions to
the model case representing a somewhat averaged image of a case involving
business-related human rights violation.

Literature Review

Business and human rights is a new paradigm gaining more and more
attention in academic literature [1]. Numerous works has been published
recently. These include monographs by W. Cragg [2], L.C. Curzi [3],
R. McCorquodale [4], P. Muchlinski [5], C.A. Rodriguez Garavito [6],
V. Rouas [7], R. Sullivan & M. Robinson [8] and others. In Ukraine this
paradigm is furthered by O. Uvarova [9-12].

8 ISSN 2225-6555. Teopis i npakmuka npasosnascmea. 2024. Bun. 2(26)



Karnaukh, B.P. Exploring the Limits of Ukrainian Tort Law from Business and Human Rights Perspective

The intersection of tort law and business-related human rights violations
has garnered increasing scholarly attention in recent years, driven by the
growing recognition of corporate accountability in global supply chains
and the limitations of traditional legal frameworks to address human
rights abuses. Current literature explores this intersection across diverse
jurisdictions, addressing doctrinal challenges, procedural issues, and the
potential for reform.

A central theme in the literature is the challenge of aligning tort law with
human rights obligations. Scholars such as Anita Ramasastry and John
Ruggie have discussed the insufficiency of national legal systems to regulate
multinational corporations effectively, emphasizing the need for tort law to
evolve to bridge this accountability gap [13; 14]. This includes expanding
notions of wrongfulness and causation to cover indirect involvement, such
as supply chain complicity or parental company oversight. Some argue for
the incorporation of human rights standards directly into tort law doctrines,
while others suggest leveraging existing principles, such as negligence or
vicarious liability, to hold corporations accountable.

Jurisdiction and access to justice are recurring obstacles in the literature.
Authors like Joanna Kyriakakis [15] and Surya Deva [16] have noted
how jurisdictional hurdles — especially in cases involving transnational
corporations — often prevent victims from seeking redress in the companies’
home countries. Discussions also emphasize the high evidentiary burdens
in tort claims, particularly in proving causation and fault for human rights
abuses occurring in distant or poorly regulated regions.

Scholars widely critique the absence of effective mechanisms for collective
action in many jurisdictions. Class actions are seen as vital for addressing
widespread human rights abuses, as they lower litigation costs and increase
the feasibility of claims. However, legal systems like those in Ukraine lack
formalized class action frameworks, necessitating reforms to facilitate
collective redress for victims of corporate misconduct.

Some literature highlights emerging practices that could transform tort
law’s application to business and human rights. For instance, strict liability
regimes are proposed as a solution to bypass the need for fault in high-
risk corporate activities, such as mining or hazardous waste management.
Others advocate for new statutory duties, such as the duty of care in
supply chains, as seen in the UK’s Modern Slavery Act and France’s Duty
of Vigilance Law.

Globally, courts in jurisdictions like the UK, Canada, and the Netherlands
are increasingly willing to hear cases against parent companies for human
rights violations committed by their subsidiaries. Scholars cite landmark
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cases as evidence of a judicial shift towards acknowledging corporate
accountability through tort law mechanisms. These cases demonstrate
courts’ willingness to impose liability on parent companies for failing to
exercise due diligence over their operations.

The literature underscores a growing consensus on the need for tort law
to adapt to the realities of global business practices. While there is no
universal solution, doctrinal and procedural innovations, coupled with
enhanced international cooperation, could provide more robust remedies for
victims of corporate human rights abuses. This evolving discourse reflects
the dynamic interplay between tort law, human rights, and the global push
for corporate accountability.

Materials and Methods

In this paper we offer a model hypothetical case that would serve to test
how Ukrainian tort law may respond to main challenges posed by the
business and human rights perspective. However it worth noting that
with regard to many issues case law and doctrine has not yet developed
a conventional approach. Therefore there is much potential for creative
lawyering and shaping new approaches.

Model case.’ Company A in the course of its business activities infringes
universally recognized fundamental human rights. The victims may be the
employees of the Company A or third parties [18], including the general
public. With regard to employees, the violation may consist in the use
of forced labor, child labor, or in sustaining working conditions that are
inhumane or unsafe and result in health deterioration, injuries, and
death [19; 20]. With regard to third parties, the violation may consist in
environmental harm [21; 22] or Company A may be involved in acts of
violence, such as the brutal suppression of peaceful demonstrations against
the construction of a new plant in the region [23; 24].

Despite the gross human rights violations, bringing Company A to justice
proves to be unrealistic. Usually it is because of the place of action (where
Company A is registered and operates): it is a jurisdiction that does not
provide effective protection and remediation of human rights (due to weak
institutions, corruption or other reasons). However, it is conceivable that
the reason may be the simple insolvency of Company A.

Therefore, victims have to sue Company B, whose business is closely related
to the business of the direct perpetrator. The two companies may be linked
either through the supply chain (Company B purchases raw materials for
its products from Company A) or through the corporate structure (Company

! For a more variations of typical case scenarios that may arise within business and human
rights perspective see: [17].
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B is a parent company for A). Usually, Company B is domiciled in another
jurisdiction. And it is this fact that nourishes the victims’ hope for the
better prospects for their lawsuit. Yet, we will also address the variation
where both companies are residents of the same country and the sole
reason for suing B is that A is insolvent.

Research Questions. The model case is a challenge for tort law, as it poses
a number of questions that have not previously arisen, or at least have not
been seen from this angle.

First, it is the interrelation between tort law and human rights law. Can
private companies be the considered as bearers of human rights obligations,
and if so, does a breach of these obligations constitutes a private tort?

Second, and perhaps the most convoluted, issue is the viability of tort
action for indirect involvement in human rights violations, since Company B
is not the principal offender whose actions immediately caused victims’
harm.

Third, procedural, issue is jurisdiction. Since companies A and B are
usually domiciled in different countries the case is related to at least
two jurisdictions which calls for the determination of the proper court to
consider the case. We will assume that Ukraine may be either the country of
residence of the direct perpetrator (Company A) or the country of residence
of the indirectly involved Company B.

Fourth, the effective protection of some human rights, (in particular
the right to a safe environment) often requires the ability to consolidate
the claims of many victims into a single lawsuit [25]. Therefore, another
procedural issue is the availability of class action mechanism or similar
ways to protect collective interests.

The analysis of the model case and the aforementioned issues needs,
however, to be preceded by a brief outline of tort elements.

Results and Discussion

Elements of tort claim in general (See also [26]). According to the current
case law and doctrine for a tort claim to succeed four elements of tort have
to be established: wrongfulness, damage, causation and fault [27, Para 55;
28, Para 7.4]. The rules on "special delicts" may modify the basic formula
(e.g. by excluding fault element).

A. Wrongfulness. Currently there is no settled understanding of
wrongfulness. The three main approaches are considered: violation of
the norm, infringement of the right and non-performance of the duty [29,
pp- 113-125]. Judges mostly see the concept self-evident, which is why
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courts’ judgments do not contain extensive reflections on the subject.
Since Ukrainian law is not familiar with the "duty of care" [30-32] as an
overarching doctrine, wrongfulness appears to be strongly tied to the
provisions of the written law (legislation). The Grand Chamber of the
Supreme Court in a recent case defined wrongfulness as "non-compliance
[of a person’s conduct] with the requirements set out in the acts of civil
legislation" [28, Para 7.4].

Thus, the courts are more inclined to find wrongfulness where defendant
violates prohibitions expressly provided by statutes, or fails to fulfill
obligations expressly provided by statutes. At the same time, interference
with the plaintiff’s right, which is not fortified by the express prohibitions
or obligations saddled on the defendant, may also qualify as wrongful
conduct, provided that the very right is expressly set forth in the law. If the
tortfeasor contends he or she acted in the exercise of his/her own right,
then to resolve a conflict courts employ the abuse of rights doctrine [33].

B. Damage. Actionable damage is defined in Articles 22 and 23 of the Civil
Code of Ukraine (CC): the former is devoted to pecuniary damage and the
latter to non-pecuniary (moral) damage. Both pecuniary and non-pecuniary
damage are subject to compensation in all cases as long as the plaintiff can
prove it (universal remedy).

Pecuniary damage includes real losses and lost profits. Real losses are
defined as "losses suffered as a result of person’s property being destroyed
or impaired as well as costs that has been incurred or have to be incurred
by a person to restore his/her violated right" (Art. 22 CC).

Lost profits are generally compensable regardless of the type of tort, interest
infringed or other circumstances. However, the courts are overly exacting
with regard to the proof of lost profit [34, pp. 38-40]. The Supreme Court
emphasizes that "[t|he plaintiff must prove that he could and should have
received certain income, and only the wrongful acts of the defendant
became the sole sufficient reason that deprived him of the opportunity to
make the profit" [35-37].

Sometimes the rigid approach leads to untenable denial of remedy [34,
pp- 38-40].

Nevertheless, as long as the case concerns physical person losing earnings
because of injury or other health deterioration special provisions of Para 2
Ch. 82 CC apply. They provide clear-cut rules for computing the amount of
earnings lost and thus significantly ease the burden of proof for plaintiffs.
The same paragraph also contains the rules for identifying other pecuniary
losses that are subject to compensation in case of injury, other health
deterioration or death.
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C. Causation. Probably the least attention among all the elements of the
tort is paid to causation. CC does not contain any guidelines on how to
assess it. In Ukrainian jurisprudence (unlike in English or American), there
were no high-profile cases that would induce judges to reflect extensively
on the issue of causation. Therefore, with regard to causal nexus judges
usually confine themselves to yes-or-no statements. Explanations are
limited to tautological sayings like "causation is present whenever the
defendant’s conduct and the plaintiff’s damage relate to each other as cause
and consequence respectively” [38-41].

Neither the legislation nor the case law provides for exceptions to the proof
of causation (when causation is presumed or the burden is reversed).
Needless to say, courts do not award compensation in proportion to the
probability of causation (proportional liability) (See: [42]).

D. Fault. There is no definition of fault for the purposes of tort law. It
is defined only with regard to breach of existing obligations (such as
contractual obligations): under Art. 614 CC "a person is not at fault if he/
she proves that he/she has taken all measures he/she could to properly
perform the obligation". This definition mutatis mutandis is used for the
purposes of tort liability as well. Thus, it is obtained that fault means
that the tortfeasor has not taken all the measures he/she could to avoid
harming the plaintiff [43, p. 38].

As a general rule, tort liability depends on fault. However, there are many
exceptions to the rule, when a regime of strict, i.e. no-fault liability applies
[44]. The most significant of these exceptions concerns the so-called "source
of increased danger" (Art. 1187 CC.). The concept encompasses numerous
activities that cannot be fully controlled and, hence, generate increased
risk both for the actor and for the others. The scope of the concept is
surprisingly broad, including a wide variety of activities related to vehicles,
machinery, equipment, chemicals, radioactive or flammable substances,
wild animals and fighting dogs (Art. 1187(1) CC). Even driving a regular
automobile is considered to be a "source of increased danger".

Whenever damage is caused by a source of increased danger the tortfeasor
cannot avoid liability by proving absence of fault (i.e. that he/she has done
everything in his/her power to avoid the incident). The only two defenses
available are force majeure and intent of the victim (Art. 1187(5) CC) (as,
for example, when man willing to commit suicide throws himself under the
wheels of the car).

It is important to emphasize that even where liability depends on fault the
latter is presumed (Art. 1166(2) CC). Hence, the plaintiff’s burden of proof
includes: wrongfulness, damage and causation [45-48]. And only if the
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plaintiff has discharged his burden, the presumption of fault activates. It
means that it is now up to the defendant to prove that he took all possible
measures to prevent damage.

Pursuant to common view the essence of strict liability regime is simply
to strike off the element of fault while the other three elements remain
intact [44, pp. 70-103]. But this view appears to produce a systemic error,
in particular, because of the blurred borderline between wrongfulness
and fault. Fault denotes failure to take necessary precautions, i.e. failure
to comply with the standard of prudence expected of a person in the
circumstances. But doesn’t wrongfulness mean the same? This ambiguity
may lead to the benefits of strict liability regime being negated by the need
to prove wrongfulness.

Therefore, the doctrine should be reconsidered by acknowledging that fault-
based liability and strict liability are two distinct regimes each having its
own formula of tort elements.? Fault, damage and causation should be the
elements of tort within the fault-based regime; source of increased danger,
damage and causation should be the elements of tort within strict liability
regime. Distinguishing the two regimes of liability is particularly important
within the context of business-related human rights violations, since the
defendants’ activities in many industries can often qualify as a source of
increased danger.

Analysis
A. Interrelation Between Tort Law and Human Rights

1. Referring to human rights law and the wrongfulness element in tort claim
in general

In Ukraine human rights are enshrined at three levels: in international
treaties, in the Constitution and in the CC.

Ukraine is a party to major international human rights treaties.® The impact
of the European Convention on Human Rights (ECHR) is particularly
significant. According to Art. 9 of the Constitution international treaties
ratified by the Parliament are considered as part of the national legislation.
When domestic law contradicts international treaty, the latter applies.* So,
the provisions of international treaties do not require special implementation
through the adoption of domestic legislation. Once an international treaty is
ratified, it is integrated into national law, and its legal force is higher than
any domestic statute other than the Constitution.

2 This approach appears to be embodied in the Principles of European Tort Law (PETL). See
Art. 1:101, Ch. 4 and 5 PETL.

3 List of international human rights treaties ratified by Ukraine, see [49, p. 4].

4 Art. 19, the Law of Ukraine "On International Agreements of Ukraine".
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It means that in principle victims of human rights violations will not have
problems appealing to international treaties to substantiate their claims.
But can they appeal to international treaties when the defendant is a
private company?

With regard to tort claims, so far there are no such cases. Yet, the Supreme
Court on a number of occasions has applied the ECHR to disputes between
private parties, in particular: in the case where minority shareholders
challenged the squeeze-out procedure [50]; in the case where plaintiff
sought eviction of the relatives of the former apartment owner [S51]; in
the case where woman sought eviction of her ex-husband who drank and
committed domestic violence [52]; in the case where depositor claimed back
his money from the insolvent bank [53].

Thus, jurisprudence recognizes a horizontal effect of human rights
enshrined in the ECHR. It is achieved primarily through the concept of
positive obligations of the state. The state must not only refrain from
interfering human rights, but also must take actions to prevent interference
by others, namely private persons. Hence, if a private company can get
away with violation of human rights, it may signal that the state has failed
to fulfil its obligations under an international treaty.

Section II of the Constitution addresses human rights. It is titled "Rights,
Freedoms and Duties of Human and Citizen". Although some of the articles
in the Section are clearly addressed to the state (e.g. Art. 29), a number of
other articles are formulated in a way that implies imposing obligations on
everyone (e.g. Art. 43).

Under Art. 8(3) of the Constitution, "the provisions of the Constitution
of Ukraine have direct effect. Applying to court for the protection of the
constitutional rights and freedoms of human and citizen directly on the
basis of the Constitution of Ukraine is guaranteed". As the Constitutional
Court of Ukraine explained, this means that the norms of the Constitution
are applicable "regardless of whether relevant laws or other normative
legal acts have been adopted to elaborate on those norms" [54]. If a court
concludes that a law or other legal act contradicts the Constitution, the
court shall not apply the law or other legal act, but instead shall apply the
norms of the Constitution of Ukraine directly.®

In addition, provisions of the Constitution, similar to international treaties,
also have a horizontal effect: the rules of private law must be interpreted
and applied in a manner compatible with constitutional values, the most
important of which are human rights [55, pp. 17-19]. Constitutional justice
knows examples of Section II of the Constitution being employed to interpret
the acts governing relationships between private parties [S6].

5 Art. 10(6) Civil Procedural Code of Ukraine (CPC).
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Finally, many of the human rights are reiterated in the CC, where there is
Book II ("Personal non-pecuniary rights of natural person") devoted to them.
According to Art. 275(1) CC, "a natural person has the right to protect his/
her personal non-pecuniary right from unlawful encroachments by other
persons". Thus, the range of potential perpetrators is not limited to public
authorities, but instead encompasses all civil law actors (Art. 2 CC). The
available remedies are determined in accordance with the general provisions
of the CC (Ch. 3 CC). Naturally, one of the remedies is compensation for
pecuniary and moral damage (Subparas (8) and (9) Para 2 Art. 14 CC).

Based on the above, in the Model case plaintiffs would not have troubles
finding the provisions of Ukrainian law that enshrine the respective human
rights. Neither would they have troubles proving that the relevant provisions
apply to relations between private parties. In particular, in case of violation
of the employees’ rights, victims may invoke Art. 4 of the ECHR, Art. 43
of the Constitution, Art. 312 CC, as well as special labor legislation; in
case of environmental harm — Articles 2 and 8 of the ECHR, art 50 of
the Constitution, Articles 282 and 293 CC, as well as special land and
environmental legislation; in case of violent rally dispersal — Articles 2, 3,
5, 10, 11 of the ECHR, Articles 27-29, 34, 39 of the Constitution, Articles
288, 289, 314 and 315 CC, as well as special legislation providing for
compensation for damage caused by law enforcement agencies.

However, the mere fact that a person’s fundamental right has been
interfered with is not sufficient to conclude that such a person has the
right to seek redress. All the elements of tort need to be established for the
claim to succeed.

The fact that the victim is able (a) to identify the rule of domestic law that
recognizes the alleged right and (b) to prove that a private company has
interfered with that right may be relevant for establishing one element
only, viz wrongfulness. However, even in this context, the court may find
no wrongfulness if the special provisions defining the obligations of the
defendant company have not been violated by the latter.

2. Wrongfulness in environmental cases

Environmental cases illustrate the point. Suppose a company pollutes the
air with harmful substances, which adversely affects the inhabitants of
the adjacent areas. The court while examining the wrongfulness element,
will not confine itself to the fact that plaintiffs have a right to a safe
environment, and polluting the air is certainly an interference with such
a right. Instead, the court will assess whether the emission of pollutants
was legal (i.e., whether the defendant company had a permit or a license
to emit), and whether the emissions did or did not exceed the permissible
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limits. And if it turns out that the emission was legal, and the amount was
within the permissible limit, the court finds no wrongfulness and, on this
basis, denies the claim.

In the case No. 2012/4613/2012 a woman sued Kharkiv coke plant
[57]. She claimed that due to dioxin emissions she developed a number
of diseases, namely: bronchial asthma, pneumosclerosis, emphysema,
immune disorders and skin pigmentation. However, the Supreme Court
noted that the Plant had all the necessary permits for emissions of
pollutants into the atmosphere, and "the volume of emissions met the
requirements of sanitary legislation of Ukraine". In addition, the plaintiff
failed to convince the Court that her health problems were actually caused
by the defendant. The claim was denied for the lack wrongfulness and
causation.

A number of lawsuits concerned the operation of the Trypilska Thermal
Power Plant (TPP) [58-63]. The plaintiffs referred to the fact that the TPP
emits 37 pollutants into the atmosphere, including lead (3.47 t / year) and
chromium (3.44 t / year). Permanent inhaling of these substances has
adverse effect on the respiratory system, central nervous system (lead) and
some of them are carcinogenic (nickel, lead, chromium).

Two aspects of TPP cases are noteworthy. First, they prove the general
trend in the courts’ assessment of wrongfulness in environmental cases:
the claims were dismissed because the TPP had the necessary permits
and complied with the standards of maximum allowable concentrations.
The Court placed special emphasis on official documents by regulatory
authorities, viz the State Environmental Inspectorate, which did not report
violations of environmental legislation by the defendant TPP.

In contrast, in cases where regulatory authorities had reported violations
of environmental law by the polluters, the Supreme Court ruled in favor
of the plaintiffs. This was the case, in particular, in the lawsuit against
the Korostenskyi MDF plant [64], where the numerous inspections of the
plant by the State Environmental Inspectorate during 2012-2015 revealed
a number of serious violations, including: excessive emissions of pollutants
into the air; unauthorized discharge of pollutants into the soil; excess
of pollutants in wastewater discharged to water treatment plants. The
Supreme Court upheld a first instance court’s judgment to award each of
the plaintiffs living in the adjacent area 50,000 2 in compensation for non-
pecuniary damage.

The second interesting aspect about TPP cases is that the Supreme Court
refers directly to the ECHR and the case law of the ECtHR. The judgment
states that "the lawsuit in this case was filed against the business entity
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and not against the state, yet the assessment of the circumstances that
constitute the subject matter of the lawsuit, is effectively the same".

While considering the claim for non-pecuniary damage caused by the
violation of the right to a safe environment, the Supreme Court refers to
the ECtHR’s case-law [65, Para 77| setting the conditions under which
environmental pollution may be considered sufficient to constitute a violation
of the right to respect for private and family life (Art. 8 of the ECHR). The
logic of the Supreme Court is as follows: whenever environmental pollution
is severe enough to qualify as violation of the right to respect for private and
family life (according to the tests used by the ECtHR), the plaintiff is entitled
to compensation for moral damage and vice versa.

This approach departs from the conventional understanding of compensable
damage. Under the conventional account interference with the right in itself
does not amount to compensable damage. Instead damage is a certain
economic loss that plaintiff suffers as a result of the interference. It may
well be that there is an interference with the right, but the right holder
nevertheless does not suffer any losses (as, for example, when someone
unauthorized walks through my land without harming crops®).

In contrast, in the TPP cases the Supreme Court effectively implies that
the very interference with the right to respect for private and family life
may be seen as a compensable damage. It has to be admitted, though,
that the "distance" between "interference with right", on the one hand, and
"compensable damage" on the other, is leaped largely due to the concept of
moral harm. It is reasonable to assume that when an individual has good
reasons to fear for his/her life or health on a daily basis, it causes stress
and anxiety which may constitute moral damage. Accordingly, the Supreme
Court’s position can be read as establishing the presumption of non-
pecuniary damage in any case where environmental pollution (according
to ECtHR case-law) amounts to interference with the right to respect for
private and family life (Art. 8 of the ECHR).

In fact, in the case of Korostenskyi MDF plant [64] the Supreme Court obiter
dictum recognized that there are two distinct grounds for compensation:
one is the negative impact on the environment per se while the other is the
damage to the life, health or property due to the negative impact on the
environment.

It is eloquent that among all the environmental cases considered by the
Supreme Court there are no cases where the plaintiff is compensated for
the actual health deterioration. All successful lawsuits [66-70] concerned
non-pecuniary damage consisting in anxiety and stress caused by the

¢ In this case, under Ukrainian law the tort claim has no standing.
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mere threat of a health deterioration. The reason is the difficulty of proving
causation in the absence of any guidelines in the CC or jurisprudence, as
well as the critical lack of a comprehensive doctrine of causation in the
academic literature.

The analysis of the wrongfulness element in the context of environmental
cases is closely related to the problem of distinguishing between fault-based
and strict liability regimes. In all the above cases defendants’ businesses
shall be considered the "sources of increased danger" and thus defendants
shall be subjected to strict liability.

But since under the prevailing view strict liability eliminates only the fault
element (while others remain in place) the jurisprudence places considerable
emphasis on the proof of wrongfulness. And since the wrongfulness inquiry
is considerably based on the documented assessment of the polluters
by the official governmental bodies (in particular State Environmental
Inspectorate) victims are often denied compensation.

Had the strict liability been considered a distinct regime with its own set
of tort elements, there would have been no need to prove wrongfulness;
it would suffice to establish that the defendant’s business is a "source of
increased danger" and it causes actionable harm to the plaintiff. Such an
understanding would really meet the definition of "strict liability" and would
make it much easier for the victims to obtain compensation.

In a scenario with a violent dispersal of a rally by law enforcement bodies
Ukrainian law does allow to sue the relevant law enforcement body.” Two
different sub-scenarios have to be distinguished though. First, when
the law enforcement body officially prosecutes protesters: e.g. brings
charges against them, officially arrests or detains them within criminal
proceedings or proceedings in administrative offense case. Second, when
law enforcement officers use brutal force (beatings, torture, kidnapping
people) without even trying to cover it with made-up charges against
protesters.

In the first sub-scenario special law applies, namely the Law No. 266 /94-
VR. With regard to wrongfulness element the Law provides in Art. 2 that
procedural measures shall be considered illegal (wrongful) only in the
specified cases, that include acquittal of the person by a court, termination
of the criminal proceedings for exonerative grounds or establishing the
wrongfulness of the measures in a verdict or other judicial decision
(delivered in respective criminal proceedings).

7 Art. 1176 CC; Law No. 266/94-VR "On the Procedure for the Compensation of Damage
Caused to Citizens by Illegal Acts of the Operative Investigation Bodies, Pre-trial
Investigation Bodies, Prosecutor’s Offices and Courts".
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3. Wrongfulness in case of oppressing the demonstration

In this case liability of the state does depend on the fault of the particular
law enforcement officer.® Hence, whenever a person is acquitted
all procedural measures applied during the investigation are thereby
considered illegal (wrongful) and the state cannot avoid liability asserting
good faith mistake.

In the second sub-scenario, when the actions of the law enforcement officers
are completely arbitrary, proving the elements of the tort is much more
difficult for the plaintiffs. This sub-scenario is not covered by the Law, and
therefore the wrongfulness element has to be proved on general grounds.

Moreover, beatings, torture and kidnapping all constitute criminal offences.
Therefore, if plaintiff bases his/her civil claim on the allegation of these
criminal offences the court will find the claim ill-founded unless there is a
verdict in a criminal case, finding defendant law enforcement officers guilty
of these crimes.

Both sub-scenarios took place during the Revolution of Dignity (21
November 2013 — 21 February 2014). Those protesters who were officially
charged (mostly with mass disorder under Art. 294 of the Criminal Code of
Ukraine) were eventually acquitted and awarded compensation [71-76]. As
for the protesters who have suffered from arbitrary violence, the situation is
more complicated, as many criminal cases against law enforcement officers
and their accomplices are still pending [77; 78].

4. Tort law and employee’s rights

With regard to damage caused by harmful working conditions tort law does
not apply. Instead, employees receive compensation through the social
insurance mechanism.® Therefore, if a work-related accident occurs or an
employee contracts professional disease then compensation is provided by
the Social Insurance Fund of Ukraine (and not by the employer).

The Supreme Court clarified that social insurance law is a lex specialis
in relation to tort law, and therefore the former excludes the latter [79].

8 Art. 1176 CC, Para 2 Art. 1 Law No. 266/94-VR.

° See the Law "On Labour Protection"; the Law "On Mandatory State Social Insurance";
Resolution of the Cabinet of Ministers of Ukraine, "Procedure for the Investigation and
Accounting of Safety Incidents, Occupational Diseases and Occupational Accidents"
(No. 337, April 17, 2019); Resolution of the Directorate of the Fund of Social Security,
"Procedure for Awarding, Recalculation and Making Insurance Payments" (No. 11, July
19, 2018); Resolution of the Cabinet of Ministers of Ukraine, "The List of Occupational
Diseases" (No. 1662, November 8, 2000); Resolution of the Cabinet of Ministers of
Ukraine, "The Procedure for Determining the Average Wage (Income, Gains) for the
Purpose of Calculation of Payments within Mandatory State Social Insurance" (No. 1266,
26 September 2001).
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However, in accordance with Art. 36 (8) of the Law "On Compulsory State
Social Insurance" insurance payments do not include compensation for
non-pecuniary damage, and victims have the right to claim compensation
for it by filing tort claims in accordance with the CC and the Labor Code
of Ukraine.

This should mean that to claim compensation for non-pecuniary damage
from the employer, the employee has to prove all elements of the tort.
However, in one such case [80] the Supreme Court ruled in favor of
the employee, despite the fact that his own negligence was the cause of
the injury. In other words, the claim was satisfied although neither the
wrongfulness (on the part of the employer), nor the causation (linking the
employer’s wrongful actions with the harm) was established.

Noteworthy, it is exactly the conclusion that would have been reached had
there been a clear distinction between the regimes of fault-based and strict
liability: employer’s business (coal mining) is a source of increased danger,
which is why there is no need to prove wrongfulness; and causation has to
bridge the employer’s very activity (and not the wrongful aspect of it) with
the employee’s harm.

Liability for Indirect Involvement. In the model case, Company A is the
direct perpetrator of human rights. Company B’s involvement is indirect:
it is involved because its policy affects Company A’s policy which appears
to include violation of human rights.

There are two potential ways to substantiate the liability of Company B. The
first is to prove that under the circumstances granted Company B shall be
responsible for the actions of others (liability for others). The second is to
argue that the actions of Company B itself, even though not immediately
cause harm, shall nevertheless be considered unlawful and result in the
obligation to compensate (liability for own actions).

1. Liability for others. As a general rule, everyone shall be responsible only
for his/her own actions or omissions, and should not be responsible for the
actions or omissions of others (personal responsibility). Exceptions to this
rule are possible, but any such an exception has to be explicitly provided
for in the law.

Art. 1172 CC is a Ukrainian analogue of what is known in English-language
literature as "vicarious liability". The article contains three exceptions
to the rule of personal responsibility: (1) an employer is responsible for
the damage caused by an employee; (2) a commissioner of the work is
responsible for the damage caused by a contractor; (3) commercial company
is responsible for the damage caused by its shareholder while conducting
business activity on behalf of the company.

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2024. Issue 2(26) 21



Kapnuayx B. Il. Bunpo6ysaHHs Medc ykpaiHCbKo20 deAiKmHO020 hpaea 3 moyKu 3opy 6i3Hecy i npag 0duHu

Exception (2) can potentially be used in the model case: it makes
commissioner of the works accountable for the actions of an independent
contractor. The exception encompasses a fairly broad range of agreements
commonly referred as contracts for work (Ch. 61 CC). They have to be
distinguished from the contracts for providing services (Ch. 63 CC). The key
distinction is that under the contracts for work contractor has to hand over
some tangible result to the commissioner (Art. 837 CC) (e.g. house built,
equipment repaired, architectural project drafted etc.), while in service
contracts there is no tangible result: the service is being consumed while
it is being provided (Art. 901(1) CC).

Hence, the exception (2) is applicable only if the two companies are linked
through some type of contract for work. Service contracts will not do, let
alone contract for the supply of goods.

In case law exception (2) is used, for example, when traffic accidents occur
due to potholes or other deficiencies in highways maintenance [81-83]. Car
owners sue local authorities responsible for the maintenance of the roads,
although it is the independent contractors who actually maintain the road
surface.

Art. 1172(2) CC literally requires only that contractor acts "on the
assignment" of the commissioner. However, the Supreme Court of Ukraine
in the case No. 6-13344sv10 [84] concluded that contractor must act not
only "on the assignment" but also "under the control" of the commissioner.
According to the Court it shall be assessed whether the commissioner
exercised (or at least under the terms of the contract should have exercised)
control over the contractor’s operations, in particular, the control over
observing safety rules during the work. So, if it turns out that the
commissioner did not and should not have exercised such a control, he/
she is not responsible for the damage caused by the contractor. Generally,
the approach remains good law in the jurisprudence of the new!® Supreme
Court as well [85; 86].

At the same time, in one of the new cases [87] the Supreme Court concluded
that defendant Road Service is obliged to monitor the performance of the
contractor’s obligations not because it is so provided in the contract,
but because Art. 849 CC allows commissioner to do it. This article, in
particular, stipulates that "the commissioner has the right to check the
progress and quality of the work at any time without interfering with the
contractor’s operations". Instead of examining the terms of the particular
contract, in this case the Court noted that commissioner is entitled to
control by virtue of the direct provision of the CC which is applicable to all
the contracts for works. Under this approach it makes no sense to set the

10T use "new" to denote the composition of the Court after the judicial reform of 2016.
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additional requirement of control in the first place, since this requirement is
always met as long as the contract for works is at hand. However, it would
be premature to conclude that this latter approach now dominates as there
is only one such case in the Supreme Court’s practice and so far the Court
has not contemplated the divergence openly.

Thus, in the model case, Company B may be held responsible for the
damage caused by Company A only if there was a contract for works
between the two companies where Company A was the contractor and
caused damage while performing the contract. In addition, it should be
shown that Company B was obliged to control Company A performing the
obligations under the contract. It would be helpful for the plaintiffs if the
contract explicitly provided for the possibility of such control. However,
it may suffice to invoke the provisions of applicable law setting forth
commissioner’s right to control the progress of work.

2. Liability for own actions. In some jurisdictions the doctrine of aiding
and abetting is employed to substantiate liability for indirect involvement
in human rights violations [88, pp. 351, 357]. There is no such concept
in Ukrainian law. The closest analogue is Art. 1190 CC: "persons whose
joint actions or omissions have caused damage are jointly and severally
liable to the victim. At the request of the victim, the court may determine
the liability of the persons who jointly caused damage, in proportion to the
degree of their fault".

The key question is, can Company B be considered to have caused damage
jointly with Company A? The article itself does not contain definition of
what shall qualify as joint infliction of damage. The jurisprudence has not
fashioned elaborate approach either.

Courts apply the article mainly to two categories of cases. The first one is
cases concerning traffic accidents. The Plenary High Specialized Court of
Ukraine explained that when two cars collide, a distinction should be made
between the damage caused by the drivers to each other and the damage
caused by the drivers to third parties (such as passengers or pedestrians).
The first type of damage is compensated depending on the fault of each
driver (Art. 1188 CC), while the second type of damage is compensated
regardless of their fault and considered to be a damage jointly inflicted by
the drivers (Art. 1190 CC).

The other category of cases where Art. 1190 CC applies is compensation
for damage resulting from a crime committed by several accomplices
[89-91]. Understandably, if the crime is committed in complicity, the
resulting damage is "jointly inflicted". But does it mean that "joint infliction"
in tort law can only take place if there has been "criminal complicity"? The
jurisprudence in this regard is somewhat confusing.
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The milestone case No. 6-168tss13 concerned obtaining a bank loan by
submitting the forged documents with no intention to repay the debt [92].
There were three defendants in the case. Two of them were found guilty of
forgery (Art. 366 of the Criminal Code of Ukraine (CrimC)) and financial fraud
(Art. 222 CrimC). The third defendant, the bank employee, was found guilty
of neglect of duty (Art. 367 CrimC). The bank filed a civil lawsuit against all
three, seeking to invoke joint and several liability under Art. 1190 CC.

The court of first instance, upheld the claim. However, the Supreme Court of
Ukraine overturned this decision and remanded a case for a new trial. The
following passage from the Supreme Court’s decision became often cited:

"Based on the content of the substantive law rule [Art. 1190 CC], persons
who jointly caused indivisible damage by interdependent, collective actions
or actions with common intent, are jointly and severally liable to the victim.
When damage is caused by the crime committed by two or more persons
in order for joint and several liability to apply it shall be established that
the actions of the tortfeasors were united by a common criminal intent,
and the damage caused by them was the result of their joint actions" [92].

The position in this case is ambiguous. The first sentence of the passage
uses conjunction "or" and, thus, implies that "joint infliction" requires either
the actions being "interdependent and collective" or the actions having
common intent. In contrast, the second sentence contains a clear indication
that all tortfeasors must have a common intention. And it is this second
sentence that became decisive for the final judgment in the case: after the
remittal of the case the third defendant (bank employee) was absolved from
liability in tort [93-95].

The jurisprudence concerning Art. 1190 CC, thus, reveals a major
inconsistency. On the one hand, whenever the damage is caused by the
criminal offence committed by several persons, for joint and several liability
to apply all the tortfeasors must act with common intent. Instead, whenever
the damage is caused by actions that do not amount to criminal offense,
then common intent is not required. The latter applies primarily to the
infliction of harm to third parties due to several cars colliding. Obviously,
no one would consider two drivers that crashed into each other as having
a "common intention" to harm their passengers or pedestrians.

Thus, it turns out that the concept of "joint infliction" of damage within
Art. 1190 CC is attached two different meanings depending on whether the
harmful actions amount to a criminal offence. If they do, "joint infliction"
is treated as the absolute equivalent of complicity in criminal law (Art.
26 CrimC) (which means, in particular, that all tortfeasors must act
intentionally). If not, then "joint infliction" is treated much more broadly
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and in this case the finding of the joint infliction is not precluded by one of
the tortfeasors acting negligently. In this latter case, the exact meaning of
the concept remains unclear.

The above considerations regarding Art. 1190 CC are relevant for the two
aspects of the model case. First, they may cast light on the sub-scenario
where Company A provides assistance to the state law enforcement bodies
in violent dispersing of the rally. Second, they are relevant for the question
of whether Company B may be held liable for the Company A’s actions as
an accomplice in all sub-scenarios.

As for the first question, the case is not very promising for the plaintiffs.
Nllegal use of force by law enforcement bodies to disperse a peaceful rally is
a criminal offense. It may qualify as abuse of power by a law enforcement
officer (Art. 365 CrimC). Therefore, according to the approach currently
followed in jurisprudence, only those who have been found guilty of
complicity in respective crimes can be held liable in tort.

Meanwhile under Art. 18 CrimC only a natural person (and not a company)
can be subjected to criminal liability. At the same time, the CrimC provides
for the possibility of imposing so-called "measures of criminal law" (Sec
XIV-1 CrimC) (fine, confiscation, liquidation) on a legal entity in case its
official is found guilty of a crime and the crime is committed on behalf and
in the interests of the legal entity. Although the "measures of criminal law"
do not in themselves restore the rights of the victim, Art. 96-6(2) CrimC
provides that "whenever measures of criminal law are applied, the legal
entity is obliged to compensate for damage and harm in full". Therefore,
in general the law provides for the possibility to claim damages from the
legal entity in the event of a crime committed by its official. However, the
range of the crimes which allow to invoke the mechanism is limited to an
exhaustive list provided for in Art. 96-3 CrimC.

The list in Art. 96-3 does not include abuse of power by a law enforcement
officer (art 365 CrimC). However, the list includes other crimes that could
potentially be relevant in the context of a violent dispersal of a rally, e.g.
unlawful deprivation of liberty or kidnapping (Art. 146 CrimC), creation
of illegal paramilitary or armed organizations (Art. 260 CrimC), creating,
managing a criminal community or criminal organization, and participation
in it (Art. 255 CrimC).

Considering the above, in the sub-scenario with the violent dispersal of the
rally, the prospect of recovering compensation from Company A appears
hardly feasible (let alone recovering compensation from Company B). It is
noticeable that despite the amendments introducing "measures of criminal
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law" into the CrimC were passed in 2015'! there are still no instances of
those measures having been applied by the courts.

The second aspect of the model case where Art. 1190 CC could be of use
is the substantiating Company B’s liability in all sub-scenarios. The above
considerations concerning criminal complicity can also be applied here.
But the whole other thing when defendants’ harmful actions do not amount
to a criminal offence. In this case, plaintiffs will have to rely solely on Art.
1190 CC.

As have been shown, neither jurisprudence nor doctrine has developed
clear criteria for qualifying harm as "jointly inflicted" in case of pure torts
(i.e. torts which are not criminal offenses at the same time). De lege ferenda,
"joint infliction" in tort law should be no narrower than criminal complicity.
However, not in the sense that only accomplices recognized as such in
criminal proceedings can only be sued in tort, but in the sense that the civil
law concept of "joint infliction" should include all the forms of complicity
recognized in criminal law (Art. 27 CrimC) (organizer, abettor, instigator
and accessory).

So that even when the harmful act does not constitute a crime, it should
be possible to sue in tort not only the principal tortfeasor, but also the one
who incited the principal tortfeasor (instigator) helped him/her in causing
damage with advice, guidance, tools etc. (abettor) or managed the harmful
operations (organizer).

The broad approach would pave the way for holding Company B liable as
an organizer (wWhenever it is a parent company) or instigator (whenever it
is a purchaser in the supply chain). It would also allow to hold Company A
liable as an abettor in the sub-scenario with violent dispersal of protesters.

Jurisdiction. With regard to the jurisdiction four variations of the model
case should be considered: a) Company A and Company B both have their
places of business in Ukraine; b) Company A has its place of business in
Ukraine while Company B has its place of business abroad; c) Company A
has its place of business abroad and Company B has its place of business
in Ukraine; d) Company A and Company B both have their places of
business abroad.

In variation (a), the case is subject to consideration by the Ukrainian courts,
and the specific court is determined in accordance with the rules of civil
procedural law of Ukraine (Para 3 Ch. 2 CPC).

In variations (b) and (c) legal relationship contains a "foreign element"
(SubPara (2) Art. 1 of the Law "On Private International Law"). Therefore,

1The Law of Ukraine No. 314-VII (May 23, 2013). https://zakon.rada.gov.ua/laws/
card/314-18.
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when suing Company B, plaintiffs should resort to Art. 76 of the Law "On
Private International Law" according to which Ukrainian "courts may allow
claims and consider cases containing a foreign element if: 1) ... 3) the case
concerns compensation for damage caused on the territory of Ukraine; ...
5) the case concerns compensation of damage as long as the plaintiff is
a natural person domiciled in Ukraine or the defendant is a legal entity
having its place of business in Ukraine".

In the context of subPara 3) Art. 76 of the Law "On Private International
Law", the question is how to determine the place where damage was caused:
is it the place where the plaintiff suffered damage or is it the place where
the defendant committed the action which entailed damage?

Currently, there are no high-profile cases where the higher courts would
have touched upon the question in detail. Most of the cases concern
traffic accidents that took place on the territory of Ukraine with foreigners
involved [96-97]. In several cases [98-99] rolling stock derailed because of
the negligent maintenance of one car owned by a foreign company. In one
such case [99], the defective car belonged to a Russian company and its last
maintenance was carried out in Russia. Although the negligence (failure to
check and repair the car properly) was committed in Russia, the case was
considered by Ukrainian courts because the accident occurred in Ukraine.

Therefore, when Company A is located in Ukraine and company B is
located abroad (variation (b)), a claim against Company B may be filed in a
Ukrainian court on the basis of subPara 3) Art. 76 of the Law "On Private
International Law" (damage caused in Ukraine). It should be noted that the
article states that courts "may allow claims". It means that in this case the
jurisdiction is not exclusive, i.e. the Ukrainian law does not exclude the
possibility of the case being considered by foreign court. In other words, no
monopoly of Ukrainian courts is asserted over this type of cases.

When Company A is located abroad and Company B is located in Ukraine
(variation (c)), a claim against Company B may be filed in a Ukrainian court
on the basis of the second part of subPara 5) Art. 76 of the Law "On Private
International Law" (defendant is a legal entity having its place of business
in Ukraine). In this case, the jurisdiction is not exclusive either.

In variation (d), when both companies are located abroad, filing a lawsuit
against Company B in the Ukrainian court is theoretically possible on
the basis of the first part of subPara 5) Art. 76 of the Law "On Private
International Law" (the plaintiff is a natural person domiciled in Ukraine).
However, there are no such cases so far.

Vindicating Collective Interests. Ukrainian procedural law does not provide
for the mechanism of class actions. However, it allows for a number of actions
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(brought by a number of plaintiffs) being joined and considered by the court
within one case. Participation of several plaintiffs in one case is allowed if:
1) the subject of the dispute are common rights of several plaintiffs; 2) the
rights of several plaintiffs were brought about by the same fact; 3) the subject
of the dispute are similar rights and responsibilities (Art. S0 CPC). These
provisions are often applied by courts in environmental cases.

Two of them are notable: the first, already mentioned above, concerned the
Trypilska TPP; the second concerned a large-scale fire at an oil depot in
the town of Glevakha (Kyiv region). In total, the Supreme Court considered
six TPP cases. The total number of plaintiffs is 280 (the largest number of
plaintiffs in one case — 108).

In the second case, plaintiffs claimed compensation for non-pecuniary
damage arguing that extensive pollution of air, soil and groundwater was
caused by the fire. The Supreme Court considered five such cases [100-
104] with a total of 330 plaintiffs (the largest number of plaintiffs in one
case was 215). Each plaintiff in these cases was awarded UAH 50,000 in
compensation for non-pecuniary damage.

The other way of vindicating collective interests in environmental cases
may be through filing a lawsuit by members of the public concerned
(either NGOs or even individuals). This option is provided for in the Aarhus
Convention'? and in national legislation as well.?

Yet, this type of lawsuits is usually aimed at some other goals rather
than compensation, for instance: halting the pollutant’s operations [105];
declaring illegal and revoking permits issued for the construction of a new
industrial facility [106-108]; ordering defendant to take measures to lessen
the environmental impact [109-111] etc. The probable reason why there are
no claims for damages brought by the members of the public concerned is
that national legislation does not provide a mechanism for allocating the
awarded money among all victims.

Case No. 904/6125/20 is the rare exception. In this case, the NGO
"Lawyers for Environment" filed a lawsuit against seven mining companies
in Shirokiv district [112]. The lawsuit stated that the defendants’ businesses
exert adverse impact on the environment of the surrounding areas. On this
basis, the NGO claimed UAH 0.5 million for 48 of its members (residents
of the area) in compensation for pecuniary damage and the same amount
in compensation for moral damage. In the lawsuit it was stated that the
12 Convention on Access to Information, Public Participation in Decision-Making and Access

to Justice in Environmental Matters (done at Aarhus, Denmark, on June 25. 1998) Art. 9.
13Para 2 Art. 293 CC; subPara (zh) art 21 of the Law "On environmental protection";

Judgment No. 12-rp/2013 of the Constitutional Court of Ukraine, November 28, 2013,
Para 2.6.
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awarded funds will be allocated proportionally among the members of the
NGO in whose interests the lawsuit was filed.

While considering the issue of proper jurisdiction for the case (civil
or commercial), the Grand Chamber of the Supreme Court in general
confirmed that NGOs are entitled to file lawsuits for the sake of vindicating
environmental rights of their members [112].

However, during the retrial [113], the claim was returned to the plaintiff
without consideration.'* Among the deficiencies there were: lack of any
reasoning as to the amount of compensation claimed for each individual
separately; lack of evidence proving the alleged victims own property in the
affected area; lack of evidence that property has been destroyed or damaged.

From the deficiencies indicated it follows, that for this claim to succeed, NGO
should have provided individualized evidence (i.e. evidence pertaining to each
particular victim) substantiating two elements of tort: damage and causation,
meanwhile wrongfulness (as a violation of environmental regulations by the
defendants) could be proved once and for all. Thus, with regard to the burden
of proof and the range of evidence required the situation is no different from
that when there are numerous plaintiffs in one case.

Thus, in the sub-scenario, where Company A violates the environmental
rights of residents of adjacent territories, the collective interests of the
victims can be considered and vindicated in a single case either through
the mechanism of joining multiple claims (Art. 50 CPC) or through filing
a claim by a body authorized by law to represent the interests of others
(Articles 56, 57 CPC). However, in both cases, the optimization (as would
have been provided by the class action mechanism) is not achieved, since
Ukrainian law requires the submission of individualized evidence for each
victim showing the damage, its exact calculation and causal nexus between
damage and defendant’s activities.

Conclusions

Of the four challenges tort law encounters in the model case as for Ukraine
the biggest issue is the liability for the indirect involvement in human rights
violations. Several factors contribute to it being so, in particular: absence
of the duty to ensure ethical supply chain in national legislation; a limited
number of cases of vicarious liability; inchoate doctrine of joint infliction. In
addition, there are some systemic shortcomings concerning the formula of
tort elements: the concepts of fault and wrongfulness significantly overlap
entailing the misconception of strict liability regime; requirements for the proof
of causation are rigid and inflexible allowing for no exceptions or alleviation.

141t means there were deficiencies in statement of the claim and the plaintiff was given time
to amend them, but failed. See Art. 174 of Commercial Procedural Code of Ukraine.
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Against this background, a relatively minor problem is the lack of a
mechanism for class actions: although the desired optimization of litigation
costs may not be achieved, some avenues to protect collective interests do
exist.

The "translation" of the circumstances of the case from the language of
human rights into the language of tort law is not in itself an obstacle: some
difficulties are explained rather by the already mentioned imperfection of
the doctrine of tort elements. Finally, the rules of jurisdiction seem flexible
enough to allow either Ukrainian or foreign courts to consider the case.

At the end of the day, all the obstacles mentioned are not insurmountable,
so given the creative lawyering and further development of the doctrine and
jurisprudence, the model case may well have a judicial prospect in Ukraine.
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Abstract

The relevance of the article lies in the analysis of the content and meaning of the
principle of separation of state powers. The purpose of the article is to analyze
the internal content of the principle of separation of state powers, the types of
its implementation in different countries, and its significance for the functioning
of democratic legal statehood. To conduct the research, philosophical, general
scientific, special scientific and legal methods were used, namely: dialectical
method, systemic and structural-functional methods, comparative law, categories
and techniques of formal logic, universal value-methodological guidelines. Based
on the study of scientific developments and state legal practice, it has been
determined that the principle of separation of state powers is an integral part of
a democratic state, and the exercise of power is delegated to three independent
branches of government. State power does not belong in its entirety to any of these
branches of government, any body or person, and is concentrated in its source —
the people. The delimitation of the competence of the highest state bodies is
part of the organizational aspect of the theory of the separation of state powers.
It is determined that according to the theory of the separation of state powers,
state power is exercised through the organizational division of the institutional,
functional, and subjective components of its division. The legally established
system of checks and balances ensures the interconnection and coherence of
the branches of state power, their interaction and mutual control. This system
ensures the unity of state power. The results of this article are the justification of
the need to enshrine at the constitutional level the principle of separation of state
powers to ensure the sovereignty of the people, democratic and legal statehood,
the presence of different models of functioning of this principle depending on
the form of the state, legal traditions, historical experience, etc. The provisions
of this article have both theoretical and practical significance for the activities of
developing a model and consolidating the principle of separation of state powers
in constitutional and legal practice.
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Kuiscvbkuil HayioHabHull yHieepcumem imeHi Tapaca llleguenka
Kuis, Ykpaina

AHoTamuia

AKmyanvHicmsb cmammi noasieae 8 AHAI3L 3Micmy ma 3HAUEHHST NPUHYUNY
nooiny OepxasHoi enaou. Memorwo cmammi € aHANI3 8HYMPIULHBO20 3Micmy
npuHyuny nodiny oepxKaeHoi enadu, munig tio2o peanizayii 8 pisHux KpaiHax
ma 1i020 3HAUEHHST O/l (PYHKYIOHYBAHHSL O0eMOKpamuuHoi npasogoi depras-
Hocmi. [nsi nposedeHHst OOCMIOIKEHHST BUKOPUCMOBYBANUCS PLIOCOGCLKI,
302a1bHOHAYKO8I, CNeyianbHO-HAYKO8L ma npasosi memoou, a came: oianek-
MmuuHuil Memoo, cucmemHuili ma cmpyKkmypHo-pYHKUIOHANTbHUL Mmemoou,
NOPIBHANLHO-NPABOBULL, Kamez20pii ma Npuliomu popMAalbHOL S02iKU, YHIisep-
CaNbHI UYIHHICHO-MemoOosl02iuHl opieHmupu. Ha ocHo8l 8uBueHHsT HAYKO8UX
Po3pobok ma OeprKasHO-NPA8O8OI NPAKMUKU BU3HAUEHO, WO Hesi0 eMHO
YACMUHOI 0eMOKPAMUUHOL 0epakasu € NpUuHyYun nodinty oepixcasHol enadu, a
30iliCHeHHs 8/1a0U 0e1e208GH0 MPbOM HE3ANEIKHUM 2LiKaM enadu. [leprcasHa
en1a0a He HaNeXKUmos 8 NOBHOMY 00Cs3L JKOOHIT i3 YUx 210K enadu, 6yob-sikomy
opzaHy uu 0cobi i KOHYeHmpyemucsi 8 il Oxkepeni — Hapooi. PoameskysaHHst Kom-
nemeHyii BULLUX Op2aHie 0epiasu 8xo00Uums 00 Op2aHi3ayiliHO20 acnekmy meopii
nodiny oepokagHoi enadu. BusHaueHo, wo 32i0HO 3 meopieto nodiny O0epiKagHOi
8n1a0uU 0eprKasHa 81a0a 30iUCHIOEMbCSL UWISXOM OP2aHI3AYIiH020 NOOLLY THCMU-
myuiiiHoi, pyHKyioHanbHoi ma cyb’ekmroi cknadosux il nodiny. 3axoHodasuo
8cmaHoesieHa cucmema CmpumMyedaHs i npomuedez 3abe3neuye 83aemo38’si30K
i 3714200 KeHiCMb 210K 0epaasHoi enadu, ix e3aemoodito i 83aeMHULL KOHMPOlb.
IIa cucmema 3abe3neuye eOHicmb OeprkasHol enadu. Pesynemamamu oaroi
cmammi € 06TpYyHMYBAHHST HEOOXIOHOCMI 3AKPINIEHHSL HA PIBHI KOHcmumyuyil
npuHyuny nodiny deprkagHoi enadu 05 3abe3neueHHst cygepeHimemy HApPOOY,
demoKkpamuuHoi i npagoeoi deprKasHocmi, Hast8HOCMI Pi3HUX Mmooeniell PYHKUI-
OHYBAHHSL Ub020 NPUHYUUNY 3ANEIHKHO 810 hopmu OeprKasu, npasosux mpaouyiil,
icmopuuroz2o 0oceidy mowio. IlonoskeHHs yiei cmammi maroms ik meopemuute,
max i npaKmuyuHe 3HaUeHHsl 0151 OlsibHOCMI 3 pOo3p0obKU MOOesl ma 3aKpPinieHHs
npuHYUnY nooiny oeprKasHoi es1adu 8 KOHCMUMYULUHO-NPABO8I NPAKMUUL.
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Knrouoei cnoea: nodin deprkasHoi enadu; cucmema CmpumysaHs L npomueaz;
KomnemeHuyisy, npesaudeHm; op2aH KOHCMUMYuUiliHoi opucouryii.

Introduction

It should be noted that the real division of state power into independent
branches of power is the most important for the exercise of power in
a democratic state. Art. 6 of the Constitution of Ukraine states: "State
power in Ukraine is exercised on the basis of its division into legislative,
executive and judicial. The bodies of legislative, executive and judicial power
exercise their powers within the limits established by this Constitution
and in accordance with the laws of Ukraine". For any democratic state,
it is mandatory to enshrine this principle at the constitutional level and
implement it in the state mechanism, since without the separation of
state powers and an effective system of checks and balances, there can
be no rule of law and legal laws. As for the realities of Ukraine, then "It
may be concluded that the Constitution of Ukraine contains appropriate
mechanisms for interaction between the legislative, executive and judicial
branches of power, although they are not perfect and require more detailed
study and implementation" [1, p. 167].

At the same time, it should be noted that the classical construction of the
separation of powers into legislative, executive, and judicial has shown its
viability and is the most optimal. However, when implemented in different
countries, this model has its own differences, as modern states differ in
legal traditions, legal systems, level of legal awareness and culture, etc.
Therefore, the separation of state powers is not a static system of three
separate branches of state power, but involves constant development,
variability, and uniqueness in the conditions of each specific state, which
requires interaction between branches of power and coordination of
positions. Analysis of the content and essence of this principle is extremely
important for the implementation of reforming the mechanism of state
power in countries that seek to build a democratic legal statehood.

Therefore, the concept of the separation of state powers is relevant for
modern legal science and attracts the attention of scholars, despite the
rather long period of its study and practical implementation in state
and legal practice. The issues of discussion in this area are the issues
of understanding the essence of the separation of state power, the
development of a mechanism for the separation of state power that would
ensure its unity and the most optimal distribution of powers between the
branches of state power. Therefore, scientific research is currently being
conducted in Ukraine on the formation of the very concept of the separation
of state powers, which allows us to understand its purpose, stages of
development, features in certain historical periods for individual states,
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the content of the principle of the separation of state powers for its most
optimal implementation in the mechanism of the functioning of state power,
the system of checks and balances as one of the main elements of this
separation. For example, O.0. Salienko and O. Kozynets, V. Prorochenko
investigate historical issues related to the formation and development
of this concept [2, pp. 16-19; 3, pp. 165-169], N.V. Marushchak - the
principle of separation of state power as a principle of the state apparatus
[4, pp. 31-33], S.V. Dzholos, Ya.V. Skrypalovsky — problems and prospects
of the theory of separation of power at the modern stage of state formation
[S, pp. 42-58], Y.G. Moskalchuk and T.O. Chepulchenko, G.M. Chalenko —
the essence and purpose of the system of checks and balances as a
fundamental element of the principle of separation of state power [6,
pp. 12-17; 7, pp. 19-23; 8, pp. 39-44].

The purpose of the article is to clarify the essence of the separation of state
powers, determine its features in order to develop recommendations aimed
at establishing an optimal model of the separation of powers in democratic
states, including Ukraine. To achieve this goal, tasks were set to clarify
modern approaches to understanding the essence of the separation of
powers and its content, the place of the system of checks and balances in
the mechanism of the functioning of state power, and the importance of this
principle for the functioning of a democratic government, when the people
are the only source of state power.

Materials and Methods

The writing of the article was preceded by an analysis of the developments
of scholars - legal theorists and constitutional law in the field of analyzing
the theoretical foundations and practical implementation of the principle
of separation of state powers and their consolidation at the constitutional
level. It was important to analyze the modern scientific works of domestic
scientists on the concept of the separation of state power to determine
its essence and content, further reforming the constitutional model of
the functioning of the mechanism of state power in Ukraine in order to
build a legal statehood in Ukraine. The analysis of scientific works made
it possible to identify the main elements of the mechanism of separation of
state power, the features of its functioning in Ukraine, the determination
of the special place in this system of the President of Ukraine and the body
of constitutional jurisdiction — the Constitutional Court of Ukraine, the
importance of the system of checks and balances to ensure the integrity
and universality of state power, preventing its usurpation by one body or
person, understanding this principle not as an opposition of branches of
state power, but as a coordination of their activities, combining them into
a single mechanism of sovereign state power.
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The methodology for writing the article is based on a comprehensive
approach to analyzing the content and meaning of the principle of
separation of state powers, which includes a system of philosophical,
general scientific, special scientific, and legal methods.

First of all, it should be noted that the dialectical method was used to conduct
the study in order to clarify the essence of the main categories considered
in the article, namely: the principle of separation of state power, the system
of checks and balances, the subjects of the exercise of state power, their
interdependence and mutual influence. Systemic and structural-functional
methods were used to clarify the system of requirements arising from the
principle of the separation of state powers; comparative law methods were
used to analyze models of the separation of state powers; Logical methods
were used to analyze concepts, categories, and formulate conclusions.
In this case, the categories and techniques of formal logic are applied:
concepts, definitions, proof and refutation, judgment, analysis, synthesis,
comparison, generalization, etc. Universal human values and guidelines were
taken into account: the priority of universal human values, the principles
of a democratic legal state, the rule of law, freedom, humanism, respect for
human dignity, and the affirmation of human rights.

Results and Discussion

The principle of separation of state powers as one of the foundations
of democracy

A democratic state governed by the rule of law is characterized by the fact
that state power, according to the theory of popular sovereignty, belongs
to the people. The state apparatus transforms it into an organizationally
formalized system that functions effectively. The state, represented by
the state apparatus, acts as an instrument in the hands of the people,
with the help of which the latter exercises constituent power. The people,
through a system of free elections and other forms of democracy, establish
state power and entrust its implementation on their behalf to state bodies.
The concentration of state power in whole or in most of it in one body
or person leads to the loss of popular sovereignty, and accordingly, the
ability to exercise power by the people. Therefore, in democratic states
governed by the rule of law, the principle of the separation of state powers
is enshrined at the constitutional level, and its exercise on behalf of the
people is delegated to three independent, mutually limiting systems of
state bodies. Because, "legislation constitutes the separation of powers;
it offers a durable, though not immutable, means of statebuilding" [9,
p. 2029]. At the same time, state power does not belong in its entirety to
each of these branches of government, to any body or to any person. Each
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branch of government exercises only the functions and powers inherent
to it, according to the law, and in the relationship between them, an
appropriate system of checks and balances is established. By dividing
the implementation of the functions of a unified system of state power
into three interdependent parts, the people ensure their sovereignty over
its implementation and keep power unified within themselves. Thus,
the limitation of state power by legislation is ensured, and its individual
branches by the interconnected activities of each other. The situation is that
there is no unlimited power in the state that would be outside the legal field.
Thus, the opinion that "the main purpose of the separation of state power
is to prevent the possibility of usurpation of power and its further abuse" is
correct [2, p. 19]. Therefore, thanks to the principle of separation of powers,
the people retain full power and exercise control over the exercise of state
power by their elected representatives. "The control of state power helps
prevent and eliminate wrongful activities of state power institutions, detect,
and regulate the exercise of state powers, and ensure that state power is
properly exercised to achieve the common goals with maximum efficiency”"
[10, p. 5]. The legislature, being the institution with the greatest democratic
legitimacy providing general guidance as to the direction of travel as well
as general rules and principles for how we ought to; the executive branch,
following the instructions of the legislature, exercises its own discretion
when appropriate; the judiciary, chosen based on legal knowledge and
skill, focus on the nuances of concrete cases to operate a coursecorrection
function and ensure that the pursuit of legislative or governmental ends
does breach fundamental principle or rights [11, p. 617].

Analysis of the internal essence of the principle of separation of powers
versus the expediency of distinguishing three main components of the
separation of state power in its content — personal, institutional, and
functional. They manifest themselves in the creation of separate state and
government institutions with their own competence, which implement
different functions. At the same time, these institutions represent different
political entities. And it is clear that the options for organizational formation,
interconnection, and interaction of these government institutions should be
differentiated by branches in the system of separation of powers into the
legislative, executive, and judicial branches of government.

Interaction between state authorities through their competence

The separation of state powers as a fundamental principle of its functioning
in the full sense is possible only in a democratic state governed by the rule of
law. As scientists rightly point out: "issues of separation of powers have not
only important theoretical significance, but also directly affect the political
regime as a way of exercising political power and methods of state activity,
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the basic principles of socio-political life and the socio-economic model of
society, relations between central and local authorities and between the
state and the individual"’ [5, p. 47]. At the same time, the subjects of power
are endowed with competence clearly defined in the provisions of the law. It
should be noted here that the literature sometimes claims that "we should
be talking about the delimitation of the competence of state authorities,
but not about the separation of powers" [12, p. 46]. It seems that such a
statement is not true, since it is precisely the delimitation of the competence
of state authorities as bearers of separate branches of state power that is
part of the organizational aspect of the theory of the separation of state
powers. At the same time, it is necessary to talk not only about the concept
of delimitation of competence, but must be combined with other ideas, such
as the theory of mixed government, the idea of balance, or the concept of
checks and balances [13, p. 73].

It should be noted that in the process of implementing the principle of
separation of state powers, the powers of the branches of government may
overlap, and this is natural. If only one branch has power to act internally,
then we are in an area of exclusivity in the classic formalist sense — only
one branch has relevant power to act and there is no shared authority. If,
on the other hand, both branches have power to act internally and come
into confict, then we are in an area of overlapping power [14, p. 184].

Since it is the interaction of the relevant subjects in the mechanism of
distribution of state power that occurs on the basis of the relationships
between their competences, it is important to define the meaning of the
concept of "competence" of a subject of power. In science, depending on the
quantitative composition of the elements of the competence structure, they
distinguish: the classical approach, when competence is considered as a
set of powers and subjects of knowledge; the restrictive approach, when the
content of competence is reduced to subjects of knowledge; the expansive
approach, when its content includes tasks, functions, forms, methods of
activity, etc. [15, pp. 92-94].

It seems that the classical approach to competence is the most well-argued.
This is the approach taken by most modern scientists. As A. Tkachenko
rightly notes: "competence is characterized by a set of legally established
rights and obligations (powers) of authorities (state authorities and local
self-government bodies), their officials regarding the requirement of certain
behavior from individuals and legal entities and subjects of competence,
enshrined in the Constitution, laws of Ukraine and subordinate acts
(competent legislative acts)" [16, p. 197]. S. Seregina distinguishes 2
components in the structure of the competence of a state body: powers,
which she defines as legal obligations; the competence of a separate state
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authority or local self-government in specific public legal relations, which
makes it possible to establish the belonging of certain relations to the
sphere of power of a separate body. A special element in this sense is
jurisdiction — a legal indication of the territorial boundaries and substantive
specifics of social relations, to which the power activities of a particular
body are directed. Therefore, S. Seregina emphasizes that a significant
number of bodies have identical powers, but the competence of each of
them is strictly individual due to differences in jurisdiction [15, pp. 19, 22].
It is also important to note that "the competence of an authority is not the
sum of its elements, but their system. At the same time, it is necessary to
emphasize that each element has relative independence" [17, p. 261].

Given the above considerations, the competence of a state body can be
defined as a system of powers consisting of a set of rights and obligations
and subjects of competence — in fact, a separate sphere of public relations
in which a separate body exercises its own powers. It should be noted that
a feature of such powers is that they are both a right and an obligation
(authority right), which are aimed at fulfilling the obligation imposed on
the subject of power. At the same time, powers must always be specific and
clearly defined in terms of internal content, as well as legally limited in scope.
Thus, the rights of a separate body, as opportunities to implement their
functions, within the framework of legislatively established powers, coincide
with obligations, that is, the need for a competent entity to take certain
actions in these legal relations. As correctly noted in the literature, "the
competence of a state body is a set of state and governmental powers (legal
obligations) stipulated by law, which determine the methods of exercising
its public functions. "Authority is the type and extent of power influence,
legal obligations of a state body or official, provided for by law" [18, p. 97].

The place of the branches of state power in the mechanism of its
division

In the context of our topic, it is appropriate to raise the question of equality
or, instead, supremacy of individual branches among themselves in the
system of separation of state powers. For example, regarding this issue,
A. Kolodiy notes the following: "After all, there is no absolute balance of
powers in constitutional practice. The legislative branch undoubtedly
occupies a leading place in the theory of the separation of powers, which
is explained by the fact that it is laws that serve as the foundation for
the functioning of other branches of power, and it is precisely at the
implementation of the latter that their activities are aimed. This was also
emphasized by J. Locke, who proceeded from the interaction of powers in
the state, but recognized their mutual subordination and believed that it is
the legislative power that should be supreme, and all others, represented
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by some members of society, proceed from it and are subordinate to it"
[19, p. 119]. L. Kryvenko also believes that the parliament has a higher
level and scope of competence compared to other government bodies
[20, p. 27]. The two legislation and control are the oldest functions that
contemporary parliaments can undertake as one of the fundamental powers
of parliamentary institutions around the world, not to mention what was
addressed in most studies regarding the need to practice these functions
and political mechanisms, "which are regulated by the second function to
reduce the authoritarianism and tyranny of governments" [21, pp. 422-
423]. However, it is thought that from the standpoint of the theory of the
separation of powers, such an approach is not correct, that is, one that
reflects the spirit of this theory.

At the same time, it should be noted that one of the main founders of this
theory, Ch.-L. Montesquieu, indicated that the legislative branch (by virtue
of its nature) occupies a decisive position in the division of state power.
However, this does not mean that the legislative branch is supreme, since in
this case the other branches would be subordinate, and such an approach
would contradict the principle of the separation of state powers. The rule
of law in the system of regulatory acts cannot be equated with the rule of
the legislator. Since the adoption of laws is a complex process, in which,
in addition to the legislative body, other entities also directly participate:
the people, the president, the government, and others. Therefore, the
legislative branch of power cannot be considered supreme, since in the
mechanism of separation of state powers there is no hierarchy between the
branches of power, and the system of checks and balances established in
this mechanism allows other entities, such as the head of state, a certain
body of justice or a court of constitutional jurisdiction, to control the
legislator through the veto rights specified in the legislation, recognition of
the law as unconstitutional, etc.

As V. Tertyshnyk correctly points out, in our opinion: "There can be nothing
supreme (dominant) in the legislative branch. The dominance of any branch
of government contradicts the principles of a constitutional state, in which
the principle of separation of powers is introduced and everything possible
is done to eliminate the probable dominance of any of its branches. The
legislative power itself must ensure the rule of law (natural rights and
freedoms of man)" [22, p. 34].

Also, for example, R. Zippelius notes that the legislative branch is not
the supreme power, but the power that "programs" within the framework
of the constitution the activities of other branches (government and
administration, judicial system), which act not as subordinates to
the legislator, but as such, whose activities are programmed by law.
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Thanks to such programming and the constitutional consolidation of
"programming" and "programmed" competencies, the coordinated activities
of the branches of government take place [23, pp. 317-318, 320]. The
separation of state powers through a system of checks and balances
provides for mutual control and restraint between the branches of state
power; accordingly, these branches must also take appropriate part in
the lawmaking process.

It is important to pay attention to the place of the court of constitutional
jurisdiction in the mechanism of separation of state powers. Judges, by
writing legislation they remove the tension between the legislative and
judicial wills. By writing commentaries and lectures they sideline non-
judicial academics. For sure, there may still be other academics involved
in the legal system, but the doctrinal discussion in which judges are
strongly represented is necessarily centered around the views of judges — for
practically oriented lawyers and lower court judges are naturally interested
in the view of those judges who will be deciding or reviewing their cases
[24, p. 1298]. The unity of the entire legal system and the mechanism
of its functioning are determined by the presence of a special and single
highest instance of constitutional control of laws. At the same time, it
should be noted that the body of constitutional jurisdiction in Ukraine is
organizationally and functionally not part of either the judicial system or
other branches of government, and at the same time, it is a carrier of state
power, performs the function of constitutional control, acts as a guarantor
of ensuring the rights and freedoms of man and citizen, maintaining a
balance between the branches of government, ensuring the supremacy of
the Constitution, acts as a safeguard against violations of constitutional
law and order, and guarantees the effective functioning of the system
of separation of powers [25, p. 87]. This is not about the supremacy of
the judicial branch of power, but about cooperation and coordination
between the branches of power. The main thing about "the existence
of a constitutional court in a constitutional democracy is that its most
important task is to protect the democratic system of government on which
the constitution is based" [26, p.7]. In a system of separation of powers,
"constitutional courts monitor the limits of democratic law-making and
decide whether laws or proposed laws exceed constitutional limits. They
may be empowered to go further and determine when legislators have failed
to do what the constitution requires of them. The limits in which they
are often expressed are language that offers a choice of interpretation — a
constructive choice" [27, p. 283].

Thus, it should be emphasized that, according to the theory of the separation
of state powers, state power is exercised through the organizational division

44 ISSN 2225-6555. Teopis i npakmuka npasosnascmea. 2024. Bun. 2(26)



Protsiuk, 1.V,, & Vasylchenko, O.P. The Principle of Separation of State Powers: Content and Purpose

of the institutional, functional, and subjective components of its division
without any elevation or demotion of each branch of power at the expense
of each other. The separation of powers offers a promising additional area
in which to seek anti-subordination. Decentralization, by contrast, is
inherently focused on downstream causes, structures, and determinants -
the generation or distribution of power, not its use. That’s why it’s good
suitable for dealing with the most difficult cases of submission[28, p. 137].

The content of the principle of separation of state powers

Starting with such prominent scholars as J. Locke and C.-L. Montesquieu,
who are considered the developers of the modern theory of the separation of
powers, the classical three branches of power, enshrined in constitutional
laws, are distinguished: legislative, executive, and judicial. Thus, Art. 6 of
the Constitution of Ukraine defines the following provision: "State power in
Ukraine is exercised on the basis of its division into legislative, executive
and judicial. The bodies of legislative, executive and judicial power exercise
their powers within the limits established by this Constitution" [29].

At the same time, it is clear that the organizational and legal content
of this theory undergoes corresponding modifications based on a whole
range of factors: historical traditions, features of the functioning of the
state mechanism, the form of the state, etc. The modern world practice
of constitutionalism is based not only on the classical concept of the
separation of state power and its functional purpose, but, first of all, on
the prescriptions of the constitutional norms of specific states and on
their state and legal practice. Today we can talk about the functioning
of various models of the principle of separation of state powers, which
generally corresponds to the functional purpose of the classical version
of the theory of its separation. The literature notes that in terms of the
separation of powers early models of coalition governance were produced
with parliamentary systems in mind. However, presidential systems differ
from their parliamentary counterparts in important ways, and these
differences pose certain unique dilemmas for coalition governance [30,
p. 837]. Also, for example, there are specific features of the principle
of separation of powers in Latin American countries, as noted in the
literature: "Thus, it has been observed that in the context of Latin American
constitutionalism, constitutional creations and reforms have marked an
increase in the constitutional powers vested in institutions designed to
promote accountability for democratic governance, which at an abstract-
theoretical level can lead to both the strengthening of a new model of
the theory of separation of powers and new and consistent institutional
ruptures" [31, p.7].
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It is necessary to pay attention to the fact that some representatives of
modern science of legal theory and constitutional law have expressed
proposals for the separation of additional branches of power. Such
an interpretation is sometimes recognized as a necessary and natural
milestone in the development of this theory. For example, some authors
note that "it is not at all necessary to limit oneself to the most common
separation of three branches of power when implementing the principle of
separation of powers [...] Considering the global trends of transformation
and modernization of state power, it can be assumed that electoral, control
and supervisory and presidential power will become in the future as integral
branches of state power as the ‘classical’ branches" [32, p. 100]. Some
authors propose to separate the control branch of government, noting that
the control branch of government should include the Constitutional Court
of Ukraine, the Accounting Chamber of Ukraine, and the Commissioner
for Human Rights of the Verkhovna Rada of Ukraine. Pointing out, at the
same time, that the classification of the above-mentioned state bodies
as a special fourth branch of government will significantly increase their
status and positively affect the effectiveness of their activities. In addition,
in their opinion, the misunderstandings that exist today and are related
to the status of the Constitutional Court of Ukraine will be eliminated [33,
p. 121]. At the same time, in our opinion, in this case there is a confusion
of the concepts of the functions of state power in general and a separate
branch of state power. These state bodies carry out the control function of
the state within a certain branch of government, and therefore it is incorrect
and inappropriate to separate them into a separate branch of government.
Because they are not endowed with the features that characterize a separate
branch of government as such. In addition, it is worth noting that from
the standpoint of the classical principle of the separation of state powers,
the formation of control bodies of state power leads to an unconditional
expansion of institutional guarantees of rights and freedoms, however, this
statement does not mean that such state institutions should be considered
an independent branch of power in the system of the separation of powers.

The question of regulatory or arbitral authority is quite interesting. The
founder of this approach to understanding the internal content of the
principle of separation of state powers was the 19th-century French
scientist B. Constant, who outlined it in his vision of the model of
constitutional monarchy. In his opinion, a representative body expresses
the opinion of the people. The peoples must exercise constant and active
supervision over their representatives and reserve the right to remove them
from office at short intervals if they abuse their powers. A modern state
in the form of a constitutional monarchy, as B. Constant believed, should
have an inherent separation of powers, "which is usually a guarantee of
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freedom". He justified the need to create, in fact, six branches of power
[34, p. 265]. He proposed including the power of the head of state in the
theory of separation of powers, calling the power of the head of state in
a constitutional monarchy a "restraining" or "neutral" power. Thus, it is
possible to also talk about the head of state, who is elected by the people,
who to some extent organizes the functioning and interaction between the
branches of government. Therefore, the president’s power is called arbitral
or restraining. For example, M. Savchyn notes: "The arbitration functions
of the president are built on the basis of ensuring the balanced functioning
of public power" [35, p. 45].

Thus, certain constitutional acts directly mention such functions of
the president as head of state. For example, in Part 1 of Art. 30 of the
Greek Constitution, the President is the regulator of the functions of the
institutions of the Republic [36]. The literature directly states regarding
the status and place of the President of Greece that "the main functions
of the president are to represent the state and to act as political arbitrator
between the various branches of state power" [37, p. 22]. Also, Art. 5 of the
Constitution of the French Republic states: "The President of the Republic
must abide by the Constitution. He must ensure by his arbitration the
proper functioning of the organs of state power, as well as their continuity”
[38, p. 8]. But further analysis of this constitution does not reveal a clear
content and mechanism for implementing the arbitration function of the
President of France, and therefore, to a certain extent, it is a formality.

The separation of the presidential branch of power, in our opinion, would
pose a threat to the functioning of democratic legal statehood, one of
the foundations of which is the separation of state power. Because the
supremacy of the president over the branches of government can lead to
the introduction of de facto dictatorship in the country, as evidenced by the
experience of post-totalitarian states.

It is believed that any formation of a new model of the theory of the
separation of state powers should be based on the postulate of division
into 3 classical branches of power: legislative, executive, and judicial. Their
institutional consolidation may have its own characteristics, depending on
the experience of state building, the form of the state, national traditions,
etc., but the most important thing should be the real separation of state
power, when the branches of power are separated by their functions and
powers and an effective system of checks and balances operates. Thus,
all reflections on the number of powers reach a similar conclusion. All
doctrinal attempts at recalculation have not changed the established
doctrine of the triumvirate of powers as being a "self-evident matter" [39,
p. 11]. Supplementing the theory of the separation of powers with new
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branches of government indicates its revision, can serve as a justification,
as a rule, for authoritarian tendencies, and can overturn the very principle
of the separation of state powers.

At the same time, it should be understood that the classical theory of
the separation of powers is not always absolutely clearly enshrined in
the mechanism of interaction between the branches of state power, as,
for example, in parliamentary states. However, such a discrepancy with
the classical concept of the separation of powers in this case indicates
not the need to supplement the classical triad of branches of power with
some additional fourth or fifth branch of power, but that the powers of the
legislative, executive and judicial branches of power are distributed in such
a way that a modified model of the separation of state powers, adapted to
the relevant conditions, operates. Since there is no theoretically flawless
construction of the division of state power developed once and for all for all
existing states, it is necessary to take into account the historical, cultural,
national, and political traditions of individual countries, forms of state, state
mechanism, etc. Based on this, we can agree with the following statement
regarding the implementation of the classical theory of the separation of
state powers in the practice of individual states: "it would be advisable to
have a flexible understanding of this theory and the mechanisms of its
implementation, which follows from the inadmissibility of its dogmatic
interpretation, disregard for its multifaceted nature" [40, p. 13]. Thus, it is
possible to talk about the expediency, in certain cases, of supplementing
the mechanism of separation of state powers, within the classical triad of
branches of power, with new institutional elements that most optimally
correspond to modern realities. At the same time, such changes and
additions are not a revision of the classical theory of the separation of state
powers, but its adaptation to the specific realities of today’s existing states.
What is important here is the functioning of such a mechanism for the
implementation of state power that makes it impossible to concentrate, and
therefore usurp, the entire fullness of state power in one state institution
(even a representative and democratic one). For example, the Revolutionary
Convention of the time of the Great French Revolution concentrated in itself
the fullness of the highest legislative, executive and judicial branches of
power and, although by nature it was a democratic representative body,
nevertheless exercised this power autocratically, violating the rights and
freedoms of citizens. It was this body that created the revolutionary court
(revolutionary tribunal), the terms "enemy of the people", "commissar of
the revolutionary convention", allowed the possibility of violating the norms
and principles of law for the sake of political expediency, etc. Therefore,
today, the theory of the separation of state powers has been accepted by
all states that are models for building a democratic legal statehood, as
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well as by states that have embarked on this path and enshrined it at the
constitutional level.

Important for the effective functioning of state power in the conditions of
separation of state powers is the postulate of a rational relationship between
the branches of power, their balance among themselves, interaction and
mutual control, which is manifested in the established system of checks and
balances. Regarding its understanding, one can agree with the statement
that "the system of checks and balances should be understood as a set of
constitutional, legal and organizational means that ensure interdependence
and balance in the work of government institutions ... The implementation
of the mechanism of checks and balances occurs through the application
by authorities of various organizational, legal, or managerial measures. It is
important to understand that, functioning on the principles of interaction,
interdependence and interpenetration, the system of checks and balances
must have a powerful arsenal of means aimed at preventing the usurpation
of state power" [0, pp. 20-21].

The literature correctly notes that: "the system of checks and balances
is a mechanism for implementing the principle of separation of powers,
which is inherent in the ‘nature’ of the rule of law. The necessity of the
operation of this principle is due to the need to prevent political and legal
conflicts between higher state bodies. The system of checks and balances
in this aspect is a stabilizing factor in the continuous functioning of state
authorities, as it prevents the concentration of power in one branch and
ensures the interaction of all branches and centers of state power" [41, p.
105]. The modern periodof modification of the checks and balances system
and the creation of modern theoretical approaches to substantiate the need
for the system’s ap-plication in various forms of republican rule [42, p.
114]. The statement is also quite true: "In general, it can be stated that
the implementation of the principle of separation of powers is possible and
effective only when accompanied by a system of "checks and balances". It
prevents attempts to usurp the powers of one government by another and
ensures the normal functioning of state bodies [8, p. 43].

Therefore, we can say that in the system of separation of powers, the
independence of individual branches of state power is relative, since the
effective functioning of the state-power mechanism based on this principle
is possible only if there is a real mechanism of checks and balances. At the
same time, it is worth noting that this system is universal. The universality
of the system of checks and balances is manifested in its ability to extend to
the activities of all state authorities, while ensuring a systemic and unified
influence on the work of government institutions [6, p. 21].
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The separation of state powers, as a fundamental principle of the functioning
of a democratic constitutional state, cannot be considered an absolute and
cannot be viewed as a confrontation between the branches of state power.
Instead, the constitutional consolidation of this principle should be carried
out in such a way as to prevent deformations in its implementation. That
is why the branches of government have their own special purpose, which
is manifested in their functions and are endowed with clearly defined
competence, while acquiring the features of autonomy and independence
in the implementation of their inherent powers. The implementation of the
powers of the relevant bodies belonging to individual branches of government
is carried out thanks to the ability of each branch to mutually restrain and
control one another. At the same time, none of the branches of government
should take over the functions of another branch of government so that
the functions of the branches of government do not coincide in the exercise
of state power. Therefore, the branches of government must maintain
interconnection and coherence, and be a single political organism.

The activities of the branches of government are manifested through the
mutual complementarity of the activities of each of them in the process
of exercising a single state power. Thus, in the process of implementing
the classical triad of separation of state powers, the legislative branch of
power will not be able to achieve the goal set in the law if its act is not
implemented by the executive and judicial branches of power. Since the
executive branch of government must act on legal grounds, and, in cases
specified by law, on the basis of the sanction of the judicial branch of
government, effective justice can only take place on the basis of the law
and provided that it is ensured by legal coercion. Therefore, in the process
of implementing the principle of separation of state powers, each branch of
government, represented by the relevant government institution, performs
its own specific function and has no direct need to involve other branches
of government in this activity, which implement their own functions. Thus,
individual branches of government must be autonomous and independent
in the exercise of their own powers aimed at performing the functions
assigned to them. The question in this aspect is only about the need for
one branch of government to exercise control over another in the process
of exercising the relevant powers by each separate branch of government
in order to avoid violations of the law or certain abuses. Therefore,
interaction occurs between the branches of government precisely to ensure
mutual control and ensure their independence and autonomy through a
constitutionally enshrined, balanced system of checks and balances.

In the case of the implementation of the function of one branch of
government, the bodies of other branches of government should not interfere
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in its activities, since this can be considered as a certain violation of the
classical approach to the principle of separation of state powers. However,
the current state of implementation of this principle in the activities of
state authorities distinguishes between permissible and impermissible
interventions. Permissible ones contribute to more effective activities of
state authorities, while unacceptable ones lead to the loss of the essence
of the principle of separation of powers itself. For example, presidential
interference in the process of issuing laws through the possibility of a veto
is allowed, since the decision rests with the parliament, which can overcome
this veto in accordance with the law-making procedure established by the
constitution. Some scholars in this regard note that "the presidential veto
is a deterrent. The threat of its use gives presidents powerful superiority
over the legislature" [43, p. 1]. It is also permissible to grant relevant
entities outside the parliament the right of legislative initiative, since in
the end, it is the legislator who will make the final decision. At the same
time, it is unacceptable to grant the head of state or government legislative
competence that would allow the latter, contrary to the decision of the
legislative body, to issue a by-law that would regulate these issues that
should be regulated by law. Since in this case the head of state, government
or other executive body actually assumes the functions of the legislative
branch, competition arises between the legislative competence of the
legislative branch and the subordinate competence of the executive branch.

Interaction between branches of government

Today, science raises the urgent question of the need for interaction
between branches of state power as the basis for its effective functioning.
For example, A. Pekhnyk notes: "The establishment of a legal state capable
of ensuring effective and democratic governance and guaranteeing civil
rights and freedoms largely depends on the organization of political power,
its differentiation (division) into separate branches (industries) that restrain
and balance each other, as well as interact on the basis of rules stipulated
by the Constitution and laws, for the sake of achieving general social goals"
[44, p. 37]. This is also emphasized by Y. Moskalchuk, indicating that "it is
important to focus attention on adhering to a certain system of separation
of powers in compliance with the principles of interdependence, interaction,
and historical determinism" [7, p. 16]. In this aspect, the statement that
"the main requirements of the separation of powers are the separation and
independence of certain types of state bodies from each other, delimited by
functional characteristics, a clear definition of their special powers and legal
forms of activity, their mutual influence, mutual balance, mutual restraint
and mutual control” is correct [3, p. 168]. Therefore, in our opinion, it is
correct to state in the literature on this subject: "Since the state power is
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unified, its branches must constantly interact" [45, p. 10]. In this regard, the
Constitutional Court of Ukraine in its decisions focused on the following: "The
exercise of state power on the basis of its division into legislative, executive
and judicial means, first of all, the independent exercise by each state
authority of its functions and powers. This does not exclude the interaction
of state authorities, including the provision of necessary information,
participation in the preparation or consideration of a certain issue, etc." [40]
that the division of state power reflects the functional specificity of each of
the state authorities, provides not only for the demarcation of their powers,
but also for interaction, a system of mutual checks and balances aimed
at ensuring their interaction; in addition, ensuring the implementation of
the principle of separation of powers is a guarantee of the unity of state
power, an important prerequisite for stability, maintaining public peace
and harmony in the state (Paras two and four of subPara 4.1 of Para 4 of
the motivational part of the Decision No. 4-rp/2008 of April 1, 2008) [47].

Thus, it can be argued that the principle of separation of powers in no
way denies, but, on the contrary, ensures the unity of state power through
the interaction of branches of power on the basis of a system of checks
and balances. It should be seen as a balancing act (balances) based on
the principle of cooperation and mutual control based on the division into
separate branches, within which powers are distributed between different
bodies [48, p. 470]. Therefore, in the implementation of the classical theory
of the separation of state powers, an approach is defined regarding the
need for interaction between branches of government to achieve the most
effective exercise of state power.

The principle of separation of state powers in terms of scientific
concept and practical implementation in state and legal practice

It should be noted that the separation of state powers can be analyzed
in several aspects: as a principle of the organization and functioning of
state power, and as a scientific concept. In the first case, it acts as an
integral fundamental principle of a democratic legal state, as well as the
organization of state power within it. In this aspect, it reflects the deep
democratic nature of such a state, since it is directly aimed at preventing
the possible concentration of state power in the hands of one subject of
power, and therefore the possibility of the latter committing arbitrariness
and lawlessness against society, and ultimately serves as one of the
guarantees of ensuring the political, economic, social, ideological and other
freedoms of a person and citizen.

As a scientific concept, the principle of separation of state powers contains
the corresponding constituent elements: ideological, scientific, and
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practical. This principle is the ideological basis of the theory of democratic
legal statehood; in the scientific dimension, this principle acts as one of the
means of understanding state and legal phenomena and processes; in the
practical aspect, it acts as the fundamental principle of the organization
and functioning of state power in the mechanism of a democratic legal
state. Thus, all these constituent elements are inextricably linked and
in practice create a single state-legal phenomenon, which is one of the
most important elements of highly developed, modern, democratic states.
This principle is enshrined in the constitutions of most such states as the
principle of the organization and functioning of state power. Thus, we can
formulate the following approach to defining the principle of the separation
of state powers: it is such an organization of state power in a democratic
state that ensures the supremacy and unity of this power in its source - the
people, proper interaction and mutual control between the highest bodies
of state power through a constitutionally established system of checks
and balances. At the same time, one should agree with the opinion that:
"the essence of the division of power into three branches (‘branches’) is not
only to divide, but also to balance state and government powers between
different state bodies, thereby establishing mutual control, eliminating the
possibility of usurpation of power — the concentration of all powers or most
of them in one state body or official, and thereby preventing arbitrariness.
Power in a democratic state is a form of expression of the will and interests
of the people, and the separation of powers is a specific construction that
ensures the preservation of the unity of state power. This is an indicator of
the development of law and the state, a necessary prerequisite for the rule
of law" [4, p. 33].

Conclusions

The analysis made allows us to define the separation of powers as a
fundamental principle of democratic legal statehood, which guarantees
democratic governance by establishing a system of state power where
none of the branches of power or individual subjects of power combine the
full power, but function in interdependence and the possibility of mutual
restraint in accordance with constitutional regulation. That is why, in a
democracy, the exercise of power is entrusted to three systems of state
bodies: legislative, executive, and judicial. State power does not belong
entirely to each of these systems of state organs or to any one person. Each
of them exercises its own functions and powers, and there is a system of
checks and balances between them. By dividing the single system of state
power into three parts and preserving it as one within itself, the people
ensure their sovereignty in its possession. Thus, the unity of state power
and its concentration in the bearer subject, which is the people, is ensured.
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This ensures a situation where the state does not have unlimited power by
law. The following features are distinguished regarding the understanding
of the internal content of the separation of state powers: a) the separation
of state powers implies the distribution of functions and powers between
the legislative, executive and judicial branches of government in the person
of the relevant entities, which independently and independently carry
out their own functions; b) in the system of such power, the possibility
of concentrating all state power in one body or person is not allowed;
c) the functioning of a system of checks and balances for the purpose
of competent interaction and balancing of the branches of power among
themselves, on the one hand, and control and certain constitutionally
established restrictions of the highest bodies of state power belonging to the
relevant branch of power, on the other hand; d) models and mechanisms for
implementing the principle of separation of state powers in state and legal
practice depend on historical traditions, the form of statehood, the level of
legal and political culture, and the fulfillment of the main goal — preventing
the usurpation of state power and depriving the people of a real opportunity
to exercise their electoral power.
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Abstract

The article analyses the grounds for the prosecutor’s participation in civil,
commercial and administrative proceedings in Ukraine through the prism of
European standards of fair trial. In the article the author uses the methods of
analysis and synthesis, systemic-structural and logical-legal methods, as well as
the methods of teleological and evolutionary interpretation of ECHR jurisprudence.
Structurally, the article is divided into three parts. In the first part, the author
analyses the pan-European approaches to the participation of prosecutors in
non-criminal proceedings as reflected in the documents of the Parliamentary
Assembly of the Council of Europe (PACE), the Committee of Ministers of the
Council of Europe (CoE), the Venice Commission, the Consultative Council of
European Prosecutors (CCPE) and the Consultative Council of European Judges
(CCJE). In the second part, the author analyses the participation of prosecutors
outside the criminal justice system in the context of certain guarantees of the right
to a fair trial as provided for in Art. 6(1) of the European Convention on Human
Rights (ECHR) and the case law of the European Court of Human Rights (ECtHR)
on the interpretation and application of this Article. The third part of the article
analyses the recent judgment of the ECHR in the case of Shmakova v. Ukraine,
which is assessed from the perspective of the right to peaceful enjoyment of
possessions (Art. 1 of Protocol Ne 1 to the ECHR). The article concludes that the
current trend in Ukrainian judicial practice towards an expanded interpretation of
the grounds for prosecutor’s participation in civil, commercial and administrative
proceedings is not fully consistent with the European standards of the right to
a fair trial (Art. 6(1) ECHR) and the right to peaceful enjoyment of possessions
(Art. 1 of Protocol Ne 1 to the ECHR).
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YyacTh NpoOKypopa B HeKpUMiHa/IbHUX NMPOBA/>KeHHAX:
NpaKTHKa EBponeicbKOro Cyay 3 npas JIIOAUHU
Ta HalliOHAJIbHUIN KOHTEKCT
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HayioHaavHull topuduyHull yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: t.a.tsuvina@nlu.edu.ua

AHorTauisa

Y cmammi npogedeHuil anHaniz niocmas yuacmi npokypopa Yy UUeLIbHOMY, 20CNO-
0apcbKoMy ma AOMIHICMPAMUBHOMY CYOoUUHCMEL YKpaiHu Kpisb Npusmy €8po-
neticekux cmaHoapmie cnpageoiugozo cyoouuHcmea. Y cmammi 8UKOPUCMAHL
Memoou aHAM3Yy ma CUHMmMe3y, CUCMEeMHO-CMPYKMYypPHUI ma Jl02iKo-ropuouu-
HUll Memoou, a Mmako>K Memoou Mmeseosl02iuH020 Ma e80JIHOULLIH020 MAYMA-
ueHHs1 npakmuku €gponeticekozo cyoy 3 npag srooduHu (€CIIA). CmpyxmypHo
cmammsi CKAadaemusCs 3 mpbox uacmuH. Y nepuliti uacmuHi agmopKoo npoa-
HAMI308AHI 3az2a/lbHOE8pOnelicbKi nioxoo0u 00 yuacmi npoKYypopa Yy HEKPUMIHAb-
HUX NPpO8AadIKEeHHSX, AKL giobumi y dokymermax Ilapramenmcoroi acambaei
Paou €sponu ([TIAPE), Komimemy minicmpie Padu €sponu (KMPE), BeHeuiaH-
coKroi kKomicii, KoncynaemamueHoi padu egponelicokux npokypopis (KPEII) i KoH-
cysnemamugHoi padu egponeticokux cyooig (KPEC). ¥ Opyeiii uacmuHi asmopKoro
AHANIBYEMBCSL Yuacms NPOKYpPopa no3a cpeporo KPUMIHANTLHOL IOCMUYIL Y KOH-
mexcmi oKpemux apaHmiil npasa Ha cnpagedausuil cyoosuil posznsod, o
sunaiusarome i3 n. 1 cm. 6 €sponelicokoi KoHgeHUil 3 npaes nroouHu (EKITIA) ma
npaxmuxku €CIIA 3 numaHb MAYMAUeHHsT ma 3aCMOCY8aHHs yiel cmammi.
Y mpemiii uacmuHi cmammi anHanizyemwocst HeuiooaegHe piuerHst ECIIA y cnpasi
«Shmakova v. Ukraine», skKke OUIHIOEMbCSL 3 MOUKU 30pY Npasa HA MUPHE
80100iHHS MmatiHom (cm. 1 IIpomokony Ne 1 do €KIIA). ¥ cmammi pobumbscs
B8UCHOBO0K, Ui0 NOMIMHA HUHI Y CYO08ili npaxmuyi meHOeHYisi 00 PO3ULUPEHO20
maymaueHHs niocmag 0. yuacmi npoxypopa Y UU8LIbHOMY, 20CnNO0apPCbKOMY
ma AOMIHICMPAMUBHOMY CYOOUUHCMBL HE NOBHOI MIPOH0 Y32002KYEMbCSL i3 €8PO-
neticekumu cmaHoapmamu npasa Ha cnpaesedausuii cyoosuti posanso (n. 1 cm.
6 €EKIIA) ma npasa HA MUpHe 80100iHHS matiHom (cm. 1 IIpomokony Ne 1 do
EKIIA).

Knrouoei cnoea: npokypop; yuacme NpoKypopa Yy UUSLIbHOMY CYOOUUHCMEI,
niocmasu yuacmi npoKypopa Y UUBLIbHOMY CYOOUUHCMSL;, Npaso Ha cnpaeseo-
ausuill cyoosuil po3ansid; PiBHONPABHICMb CMOPIH, NPABO HA MUPHE B0JI00IHHS
MATUHOM.

Introduction

The legal regulation of the prosecutor’s participation in civil, commercial and
administrative proceedings has undergone significant changes as a result of
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the constitutional reform of the judiciary in 2016 and further amendments
to procedural legislation in 2017, which resulted in a reduction of the
prosecutor’s powers in the non-criminal proceedings (Art. 56 of the Civil
Procedure Code of Ukraine, Art. 53 of the Commercial Procedure Code of
Ukraine, Art. 53 of the Code of the Administrative Procedure of Ukraine).

The current legal regulation of the grounds for the prosecutor’s participation
in the non-criminal sphere is in connection with the adoption of the Law
of Ukraine "On Amendments to the Constitution of Ukraine (Regarding
Justice)" No 1401-VIII of 02 June 2016, which updated the regulation of
the constitutional status of the public prosecutor’s office. According to
Art. 131-1 of the Constitution of Ukraine, the public prosecutor’s office
is responsible for: 1) assisting the prosecution in court; 2) organising
and conducting pre-trial investigations, resolving other issues in criminal
proceedings in accordance with the law, supervising undercover and
other investigative and detective activities of law enforcement agencies;
3) representing the interests of the state in court in exceptional cases and
in accordance with the procedure established by law. The organisation and
activities of the prosecutor’s office are regulated by law.

The Constitution of Ukraine establishes the fundamental tenets governing
the prosecutor’s involvement in civil, commercial, and administrative
proceedings. Primarily, it stipulates that the prosecutor may represent
solely the interests of the state, thereby limiting the scope of their authority
beyond the domain of criminal proceedings. This legal regulation has
resulted in a narrowing of the scope of the prosecutor’s representation
in non-criminal proceedings. This is primarily due to the influence of the
provisions of Para 1 of Art. 6 of the European Convention on Human Rights
(ECHR) and the case law of the European Court of Human Rights (ECtHR),
as well as general trends towards reducing the powers of the prosecutor in
the non-criminal sphere in European countries.

The Civil Procedure Code of Ukraine, the Commercial Procedure Code
of Ukraine and the Code of Administrative Procedure of Ukraine contain
identical provisions regarding the grounds and forms of the prosecutor’s
participation. In cases specified by law, the prosecutor may take the
following actions:

a) file a claim to the court and participate in the consideration of cases
on the basis of such a claim;

b) enter into a case in which proceedings have been initiated by another
person before the commencement of the consideration of the case on
the merits, on his or her own initiative;

c) file an appeal, a cassation appeal, or an application for review of a
court decision due to newly discovered or exceptional circumstances.
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A prosecutor who claims to the court in the interests of the state is required
to provide a detailed and well-reasoned argument in support of such an
application. The claim should include a clear and concise statement of the
specific violation of the state’s interests, the necessity to protect them, and
the grounds for the prosecutor’s application to the court as defined by law.
Additionally, the prosecutor should indicate the specific state authority
empowered to perform the relevant functions (Parts 3-4 of the Art. 56 of the
Civil Procedure Code of Ukraine, Parts 3-4 of the Art. 53 of the Commercial
Procedure Code of Ukraine and Parts 3-4 of the Art. 53 of the Code of
Administrative Procedure of Ukraine). The specifics of the exercise of the
prosecutor’s powers in the non-criminal area are enshrined in the Law of
Ukraine "On the Public Prosecutor’s Office" No. 1697-VII of 14 October
2014. Conversely, an examination of the most recent case law of the ECHR
reveals that the practice of prosecutors participation in non-criminal
proceedings may, in certain circumstances, contravene the stipulations
pertaining to the right to a fair trial and the right to the peaceful enjoyment
of possessions.

The present article seeks to analyse the national case law in civil,
commercial and administrative proceedings in terms of Para 1 of the Art. 6
of the European Convention on Human Rights (ECHR) and Art. 1 of the
Protocol No. 1 to the ECHR, as well as the case law of the European Court
of Human Rights (ECtHR).

Materials and Methods

In the literature the issues of participation of prosecutors in civil, commercial
and administrative proceedings were examined by many authors, among
which special attention should be paid to the studies of S.O. Belikova
[1], O.V. Glushkov [2], K.A. Huze [3], M.V. Rudenko [4], I.V. Soboleva
[S] and others. At the same time, these studies do not reflect the most
recent practice of the ECHR in cases involving prosecutors out of criminal
justice. This determines the relevance of the chosen topic of the article and
its methodology. In the article the author uses the methods of analysis
and synthesis, systemic-structural and logical-legal methods, as well
as the methods of teleological and evolutionary interpretation of ECHR
jurisprudence. Structurally, the article consists of three parts, the first of
which is devoted to a general description of the European standards of the
participation of the public prosecutor in judicial proceedings outside the
criminal justice system, the second — deals with an analysis of the case-law
of the ECtHR on the participation of the public prosecutor in terms of the
guarantees of the right to a fair trial enshrined in Para 1 of Art. 6 of the
ECHR, and in the third part the author makes an analysis of one of the
most recent judgments of the ECHR in the case of "Shmakova v. Ukraine”,
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which raises the issue of the legitimacy of the prosecutor’s application on
the State interests in the context of Art. 1 of the Protocol No. 1 to the ECHR.

Results and Discussion

1. European Standards of Prosecutor’s Participation in the Non-
Criminal Proceedings: Common Core

The participation of the prosecutor in the non-criminal proceedings has
been addressed in the documents of many international institutions,
including the Parliamentary Assembly of the Council of Europe (PACE),
the Committee of Ministers of the Council of Europe (CoE), the Venice
Commission, the Consultative Council of European Prosecutors (CCPE)
and the Consultative Council of European Judges (CCJE).

In its Recommendation 1604 (2003) 1 of 27 May 2003 on "The Role of the
Public Prosecutor’s Office in a Democratic Society Governed by the Rule of
Law", PACE expressed its concern about a number of features inherent in
the national practice of different States in the process of exercising various
functions of the public prosecutor’s office outside the criminal justice
system, with regard to their compliance with the basic principles (subpara
V, Para 7) [6]. On this basis, PACE proposed that the governments of the
Council of Europe member states should ensure the implementation of the
following recommendations on the functions of public prosecutors outside
the criminal justice system in order to: "a) that any role for prosecutors in
the general protection of human rights does not give rise to any conflict of
interest or act as a deterrent to individuals seeking state protection of their
rights; b) that an effective separation of state power between branches
of government is respected in the allocation of additional functions to
prosecutors, with complete independence of the public prosecution from
intervention on the level of individual cases by any branch of government;
and c) that the powers and responsibilities of prosecutors are limited to
the prosecution of criminal offences and a general role in defending public
interest through the criminal justice system, with separate, appropriately
located and effective bodies established to discharge any other functions" [6].

In Para 29 of its Opinion No. 3 (2008) "The Role of Prosecution Services
Outside the Criminal Law Field" of 21 October 2008, the CCPE emphasized
that the activities of the public prosecutors outside the criminal justice
system are primarily determined by society’s need for adequate protection
of human rights and public interests; there are no general international
legal rules and regulations governing the tasks, functions and organisation
of the work of the public prosecutor’s office outside the criminal justice
system, as the State has the sovereign right to determine its institutional
and legal procedures for the exercise of its defence functions [7]. In Para
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34 of this Opinion, the CCPE called on participating States where the
public prosecutor’s office performs functions outside the criminal law to
ensure that they are carried out in accordance with the following principles:
"a) the principle of separation of powers should be respected in connection
with the prosecutors’ tasks and activities outside the criminal law field and
the role of courts to protect human rights; b) the respect of impartiality and
fairness should characterise the action of prosecutors acting outside the
criminal law field as well; c) these functions are carried out "on behalf of
society and in the public interest”, to ensure the application of law while
respecting fundamental rights and freedoms and within the competencies
given to prosecutors by law, as well as the Convention and the case-law of
the Court; d) such competencies of prosecutors should be regulated by law
as precisely as possible; e) there should be no undue intervention in the
activities of prosecution services; f) when acting outside the criminal law
field, prosecutors should enjoy the same rights and obligations as any other
party and should not enjoy a privileged position in the court proceedings
(equality of arms); g) the action of prosecution services on behalf of society to
defend public interest in non criminal matters must not violate the principle
of binding force of final court decisions (res judicata) with some exceptions
established in accordance with international obligations including the case-
law of the Court; h) the obligation of prosecutors to reason their actions and
to make these reasons open for persons or institutions involved or interested
in the case should be prescribed by law; i) the right of persons or institutions,
involved or interested in the civil law cases to claim against measure or
default of prosecutors should be assured; j) the developments in the case-law
of the Court concerning prosecution services’ activities outside the criminal
law field should be closely followed in order to ensure that legal basis for
such activities and the corresponding practice are in full compliance with the
relevant judgments" [7].

Para 66 of the Opinion No. 12 (2009) of the CCJE and the Opinion No. 4
(2009) of the CCPE draws the attention of the Council of Europe to the
relationship between judges and prosecutors in a democratic society,
which contains the Bordeaux Declaration on Judges and Prosecutors in
a Democratic Society: "According to the rule of law in a democratic society,
all these competences of public prosecutors as well as the procedures of
exercising these competences have to be precisely established by law.
When prosecutors act outside the criminal law field, they should respect the
exclusive competence of the judge or court and take into account the principles
developed in particular in the case-law of the European Court of Human
Rights as follows: i) the participation of the prosecution in court proceedings
should not affect the independence of the courts; ii) the principle of separation
of powers should be respected in connection with the prosecutors’ tasks and
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activities outside the criminal law field, on the one hand, and with the role
of courts to protect human rights, on the other hand; iii) without prejudice of
their prerogatives to represent the public interest, prosecutors should enjoy
the same rights and obligations as any other party and should not enjoy a
privileged position in the court proceedings (equality of arms principle); iv.
the action of prosecutors’ services on behalf of society to defend the public
interest and the rights of individuals shall not violate the principle of binding
force of final court decisions (res judicata) with some exceptions established
in accordance with international obligations including the case-law of the
Court" [8].

According to Paras 2-4 of the Council of Europe Recommendation CM/
Rec (2012)11 on the role of public prosecutors outside the criminal justice
system of 19 September 2012, the duties and powers of a prosecutor
outside the criminal proceedings are to represent the general and public
interest, to protect human rights and fundamental freedoms, and to uphold
the rule of law. Such duties and powers should always be established and
clearly defined by law to avoid any abuse of power. Prosecutors should
always proceed in accordance with the principles of legality, objectivity,
fairness and impartiality [9].

The involvement of prosecutors outside of the criminal justice system
has been the subject of extensive analysis by international organisations,
with a particular emphasis on the necessity to safeguard human rights,
public interests, and the rule of law. The participation of prosecutors in
civil, commercial and administrative cases is to be guided by principles
of legality and legal certainty, as well as fair trial standards, ensuring
compliance with democratic standards of human rights. It is imperative
that legal frameworks delineate the powers of prosecutors with precision,
thereby preventing any abuse of power and ensuring accountability. It is
imperative that prosecutors act impartially, respect judicial independence,
and uphold the separation of powers while maintaining equality with other
parties in legal proceedings. Their actions should not undermine final court
judgements, except under conditions permitted by the law in ordinary
and extraordinary appeals with respect to the principle of res judicata. In
conclusion, it is vital that prosecutors’ roles outside the criminal justice
system strike a balance between the interests of the public and fairness
and accountability, whilst respecting the legal boundaries established by
international standards.

2. Participation of Public Prosecutors in Non-Criminal Proceedings in
terms to the Right to a Fair Trial (para 1 of the Art. 6 of the ECHR)

Para 1 of the Art. 6 of the ECHR enshrines that in the determination of
his civil rights and obligations or of any criminal charge against him,
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everyone is entitled to a fair and public hearing within a reasonable time
by an independent and impartial tribunal established by law. The right to
a fair trial is a complex structure, consisting of several guaranties directly
enshrined in Para 1 of Art. 6 of the ECHR and developed in the case law of
the ECtHR. These guaranties include: access to a court, an independent
and impartial tribunal established by law, public hearing, a reasonable
time of a trial and a fair hearing (the latter presuppose equality of arms and
adversarial proceedings, legal certainty, res judicata, enforcement of court
judgements, prohibition of legislative interference in the administration of
justice, prohibition of imposing an excessive burden of proof on a party,
etc.) [10-12]. It is important to note that the development of European
standards for the participation of prosecutors outside the criminal justice
system was most significantly influenced by the practice of the ECtHR in
interpreting and applying this article.

The ECtHR has provided jurisprudence on the participation of prosecutors
in non-criminal proceedings in terms of various aspects of Para 1 of Art. 6
of the ECHR, particularly the right of access to a court, independent and
impartial tribunal, equality of arms, adversarial process and the principle
of res judicata. In 2008, the ECHR published a study on the participation
of prosecutors outside the criminal law field, an updated version of which
was published in 2011 [13]. However, the practice of the ECHR regarding
the participation of public prosecutors in non-criminal proceedings has
been developed since that time. In the context of this study, the most
relevant practice is that of observing the equality of arms in non-criminal
proceedings involving the prosecutor in terms of the Para 1 of Art. 6 of the
ECHR.

The principle of equality of arms is widely recognised as a fundamental
guarantee of the right to a fair trial [14-16]. The ECtHR has observed that
the concept of equality of arms necessitates a fair balance between the
parties involved in legal proceedings. In the legal sense, this means that
each party should be given the opportunity to present its arguments on
terms that do not put it at a disadvantage compared to its procedural
opponent [17]. The ECtHR further elaborates that the onus is on the parties
to evaluate whether a particular procedural application deserves a reaction.
The ECtHR asserts that it is unacceptable for one party to file an application
with the court without the knowledge of the other, as this would effectively
prevent the other party from commenting on such application [18].

In terms of ensuring principle of equality of arms, the ECtHR pays
particular attention to the issue of the prosecutor’s involvement in non-
criminal proceedings [19; 20]. An examination of the case law of the ECtHR
pertaining to Para 1 of Art. 6 of the ECHR enables the differentiation of cases
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in which the prosecutor: a) engages in court proceedings as a representative
of one of the parties involved; or b) functions as an autonomous participant
in the proceedings, acting in the interest of the public [13, p. 5-10].

a) Prosecutor as a representative of one of the parties in non-criminal
proceedings

In circumstances where a prosecutor participates in non-criminal
proceedings as a representative of one of the parties, the prevailing stance of
the ECtHR can be summarised as follows: "since a prosecutor or comparable
officer, in undertaking the status of a procedural plaintiff, becomes in effect
the ally or opponent of one of the parties, his participation was capable of
creating a feeling of inequality in respect of one of the parties [...]. While the
independence and impartiality of the prosecutor or similar officer were not
open to criticism, the public’s increased sensitivity to the fair administration
of justice justified the growing importance attached to appearances [...]. That
the fact that a similar point of view is defended before a court by several
parties or even the fact that the proceedings were initiated by a prosecutor
does not necessarily place the opposing party in a position of ‘substantial
disadvantage’ when presenting her case. It remains to be ascertained
whether, in the instant case, in view of the prosecutor’s participation in the
proceedings, the ‘fair balance’ that ought to prevail between the parties was
respected" [16].

The ECtHR operates under the assumption that a prosecutor in non-
criminal proceedings may represent the interests of the State, the public
interest or the interests of vulnerable groups within society [16]. In each
case the ECtHR assesses whether the grounds for such participation
were justified. For instance, in the case of "Menchinskaya v. Russia”, the
prosecutor, who had not participated in the proceedings at the court of first
instance, intervened in the trial at the second instance by filing an appeal
on behalf of the Employment Centre, a party to the case. Despite the appeal
being directed towards the applicant, who was afforded the opportunity to
respond to the prosecutor’s arguments, the ECtHR determined a violation
of equality of arms. The ECtHR judgement was based on the fact, that the
prosecutor was representing the state, and his arguments were similar to
those in the Employment Centre’s appeal. It is evident that the prosecutor’s
involvement was disproportionate and constituted a violation of the right
to a fair trial [13].

The scenario is analogous to that of Korolev v. Russia (no. 2) case, wherein
the applicant contended that the principle of equality of arms had been
violated due to the involvement of a prosecutor in a civil dispute in a court
of appeal concerning the compensation for airfare costs by the military
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department. The Court determined that there was no justification for the
prosecutor’s involvement, as actions of the latter merely reiterated the
defendants’ arguments without serving a legitimate public interest. This,
the ECtHR concluded, constituted a breach of the principle of equality of
arms [21].

In contrast, the ECtHR determined that the involvement of the prosecutor
was justified in the case of "Mukiy v. Ukraine". In this case the applicant
raised the question of the legality of the prosecutor’s participation in the
dispute about the authorities’ refusal to allow privatisation of the applicant’s
apartment, which was located in the territory of the nature reserve. The
applicant contended that the lodging of an appeal by the prosecutor and
his further participation in the appeal proceeding were unjustified, given
that the prosecutor had appealed against the initial favourable for the
applicants first instance court judgment. The prosecutor’s interventions
were substantiated by the necessity to safeguard the economic and social
interests of the state, which are associated with the preservation of the
reserve area. Furthermore, the ECtHR observed that the interference
complained of by the applicant did not place him in a ‘significantly
disadvantaged position’ in comparison to the opposing party. The ECtHR
found no indication of any privileged treatment by the domestic courts
of the prosecutor’s statements or any procedural advantages granted to
him in this case. In determining whether the prosecutor’s intervention in
the case constituted an excess of authority, the ECtHR observed that the
prosecutor evidently favoured the applicant’s procedural opponent, namely
the reserve administration. This intervention also ensured that the adverse
decision was subject to appeal, given that the reserve itself had its appeal
of the judgement denied on procedural grounds. In consideration of the
aforementioned factors, the ECtHR concluded that the right to a fair trial
had not been violated in this case [22].

The ECtHR reached the same conclusion in the case of "Batsanina v.
Russia”", in which the prosecutor acted in the protection of the public
interest on behalf of the Oceanological Institute, a state institution and a
private individual, against the applicant and her husband in a suit to evict
them from their apartment. The ECtHR determined that the involvement of
the prosecutor, acting in the public interest, was indeed justified primarily
because the applicant and her husband had legal representation and were
therefore able to present their case, both verbally and in written form, on
the merits of the proceedings. Consequently, the ECtHR observed that in
this instance, the groundlessness of the prosecutor’s application to the
court was not substantiated, hence the principle of equality of arms was
upheld [16].
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The following generalisations can be made about the participation of the
prosecutor in civil proceedings in the context of the principle of equality of
arms, as demonstrated by an analysis of the ECHR case law:

1) while the independence and impartiality of a prosecutor or similar
official should not be attacked, the increased public attention to
the fair administration of justice justifies increased attention to the
appearance of the prosecutor as independent and impartial [19];

2) when acting on behalf of one of the parties, the prosecutor is vested
with the procedural rights of the party, and the court may not grant
the public prosecutor certain privileges over other participants in
the case, for example, disclosure of case files and information to the
public prosecutor but not to a party to the case [23], or suspension
of time limits for prosecutor as a representative of the State during
court adjournments, but their continuation for other parties [24];

3) presence of the prosecutor during the discussion and the adoption
of the court’s judgment by the judges violates the right to a fair trial,
regardless of the nature of the prosecutor’s participation in this stage
of the proceedings [20];

4) the establishment of more restrictive time limits for appealing against
a decision for a party than for the prosecutor or the availability of
certain types of appeals only for the prosecutor does not constitute
the violation of Para 1 of the Art. 6 of the ECHR [25-27];

5) the prosecutor’s right to reimbursement of court costs is justified by
the need to protect public order and does not violate the right to a
fair trial [28].

b) Prosecutor as an autonomous participant of the non-criminal
proceedings, involved to give an opinion in a case

Furthermore, the prosecutor may engage in non-criminal proceedings not
as a representative of one of the parties involved, but as an independent
participant in the process. In this capacity, the prosecutor’s role is to
provide an opinion on the case to perform his functions. In case "Kramareva
v. Russia”, following the termination of her employment contract, the
applicant filed a lawsuit against her former employer, seeking a declaration
that the termination of the contract was unlawful, her reinstatement,
compensation for lost earnings and non-pecuniary damages, and an
obligation on the company to provide her with copies of documents relating
to her work. In accordance with national legislation, the Public Prosecutor
was involved in this category of cases as an independent State official
whose participation was necessary to represent the interests of the State
and ensure compliance with the legality principle. In this case, the ECtHR
stressed that there was nothing to suggest that the prosecutor had acted
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as an opposing party in the case or had gone beyond his powers. His role
was limited to making an oral opinion in the case in which the prosecutor
stated that the applicant’s claims may be granted in part. Following the
hearing, the national court granted the applicant’s claim in part, including
for copies of documents and non-pecuniary damage, but held that the
termination of her employment contract was lawful. The applicant argued
that the prosecutor’s influence in this case violated the guarantees of Para 1
of the Art. 6 of the ECHR. In this case, the ECHR found that the applicant’s
argument that the undue influence of the prosecutor’s opinion on the
court was of particular importance was not true and was not supported by
specific and convincing evidence, as well as by references to the relevant
legal provisions. Furthermore, in the context of full compliance with the
requirements of an adversarial procedure, the ECtHR emphasised that the
prosecutor’s opinion was publicly expressed, on the record, and that the
parties were aware of its contents, so that they had a real and effective
opportunity to express their objections to such an opinion. In view of
the above, the ECtHR found no violation of the right to a fair trial [29].
However, in another case of "Yvon v. France”, the ECtHR recognised that
the participation of a prosecutor in an expropriation case, acting both
as an expert and as a party of the case, i.e. combining two procedural
statuses, caused a harmful imbalance in relation to the other party of the
proceedings, incompatible with the requirement of equality of arms [30].

The question arises as to the distinction between the concepts of ‘equality of
arms’ and ‘adversarial process’, which are closely linked elements of the right
to a fair trial in the case law of the ECtHR. The ECtHR notes that the concept
of a "fair trial" implies an adversarial process in which the parties to a civil
case are informed of all the evidence attached to the case or produced by the
other party and can present their case in response thereto. A party to the
proceedings should generally be guaranteed free access to the submissions
of the parties to the civil proceedings and a real opportunity to comment
on those submissions. "Adversarial" means that the relevant materials and
evidence should be available to both parties [31]. For example, a violation
of the adversarial principle has been found where the parties were denied
access to reports of executive bodies which were of exceptional importance
in a child custody case, but which were nevertheless considered by the court
and became the basis for the court’s judgment [32].

In several judgments, the ECtHR distinguishes between the concepts of
"equality of arms" and "adversarial process". In the case "Krcmar and Others
v. the Czech Republic", where the court’s judgment was based on evidence
gathered by the court ex officio, to which the parties to the case did not
have access, the ECtHR emphasised that there was no violation of equality
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of arms, as the parties did not participate in the gathering of the evidence.
However, there was a violation of the adversarial principle, as the parties
did not have the opportunity to present their objections to the evidence
gathered [33]. However, in case "Niderost-Huber v. Switzerland" the ECtHR
found a violation of the the equality of arms principle because only one of the
parties did not have access to written evidence, and therefore the rights of
the claimant and the defendant were unequal. The ECtHR drew attention to
the difference between the guarantees of equality of arms and the adversarial
principle, emphasizing that this situation should be distinguished from cases
where both parties are unable to obtain the necessary information about the
evidence to which the judge has access, which constitutes a violation of the
adversarial process in terms of the right to a fair trial [17].

It can thus be concluded that, in the context of Para 1 of Art. 6 of the
ECHR, the adversarial nature of civil proceedings is intended to ensure
that the parties involved are informed of the evidence in the case and
have real access to such evidence. In the context of the prosecutor’s
participation out of criminal justice field, the ECtHR emphasises the
need to ensure that the parties to the proceedings can review all the
evidence and comments on their case, even if they are submitted by the
prosecutor, which can influence judgements [31; 34-40]|. Meanwhile, the
principle of equality of arms is to provide equal procedural opportunities
to the claimant and the defendant to present their position in the case. As
previously emphasized in our publications, the adversarial process unfolds
during the interaction "court — parties", while the principle of equality of
arms is manifested in the interactions "court — claimant" and "court —
defendant" [10, p. 174-175].

In this category of cases, the ECtHR examined whether, for example, the
opinions of the prosecutor acting as an independent third party were
communicated to the parties and whether the parties had the opportunity
to respond to them. In cases where the parties were able to comment at
least in writing on such opinions of the prosecutor, the ECtHR found
no violation of Para 1 of the Art. 6 of the ECHR. Therefore, violations
of the adversarial nature in cases of involvement of the prosecutor and
submission of certain conclusions or evidence in the case relate primarily
to those cases when the prosecutor does not act on the side of one of the
parties to the case but enters the proceedings in the public interest as an
amicus curiae [13, p. 0].

3. The latest Ukrainian context: case "Shmakova v. Ukraine" and
grounds for prosecutor’s participation in non-criminal proceedings

In the case of "Shmakova v. Ukraine" the applicant contended that she
was unlawfully deprived her property rights. The applicant argued that,
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following the reorganisation of a factory (the original title holder), the latter
could no longer retain its title to the permanent use of the land. She also
claimed that the deprivation of her property had no legitimate aim and
was disproportionate. The applicant argued that she had obtained the
land in good faith, with all the necessary permits and documentation,
and that the deprivation violated her rights under Art. 1 of Protocol Ne 1
to the ECHR. Before the national court, the prosecutor claimed that the
applicant’s land title had been granted illegally and sought its revocation
in order to return the land to state ownership. The prosecutor argued that
the land in question was intended for public use, in particular to facilitate
the construction of a school and a kindergarten. However, the ECtHR
determined that the Government had not demonstrated the necessity
or urgency of using the land for the stated purposes. In particular, the
land had been left unused for a considerable period, and there was an
absence of evidence indicating an urgent social need for the proposed
projects.The ECtHR concluded that the expropriation of the applicant’s
property constituted a violation of Art. 1 of Protocol Ne 1 to the ECHR.
While acknowledging the legality and basis of the deprivation in domestic
courts, the ECtHR determined that the Government had not achieved
a fair balance between the requirements of the public interest and the
applicant’s right to peaceful enjoyment of her possessions. The applicant,
as a bona fide acquirer of the land, was subjected to an undue burden
because of the revocation of her title without any form of compensation
or adequate reparation. The ECtHR emphasised that the deprivation of
property without adequate compensation generally constitutes a violation
of the fair balance required by Art. 1 of Protocol Ne 1 to the ECHR. It was
further noted that the prosecutor’s claim, although ostensibly in the
public interest, did not sufficiently consider the practical impact on the
applicant’s rights or the lack of continuity with the intended public use
of the land. The ECtHR concluded that the expropriation did not strike
a fair balance and therefore violated Art. 1 of Protocol Ne 1 to the ECHR.
This case underscores the importance of ensuring that claims made in
the interest of the State, by prosecutors, are accompanied by concrete
and timely public benefits and are balanced against the property rights
of individuals. It is incumbent upon states to provide compensation or
other reparation when they interfere with property rights, thus ensuring
that the principle of "good governance" is upheld [41].

Notwithstanding the fact that the present case deals with the violation of
the right to peaceful enjoyment of possessions, it also allows for a broader
discussion in the context of procedural grounds for the participation
of prosecutors in civil, commercial and administrative proceedings in
Ukrainian legislation and practice. A thorough analysis of the Supreme
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Court’s case law reveals that the grounds for the participation of prosecutors
are currently interpreted in a relatively expansive manner. This allows for
significant discretion of the court when determining the admission of
prosecutors to participate in such proceedings.

The Supreme Court has repeatedly emphasised that the participation
of the prosecutor in non-criminal proceedings is not an alternative but
a subsidiary form of protection in civil, commercial and administrative
procedure. Furthermore, it has been stated that the prosecutor should
not replace public authorities as a claimant in such proceedings, as the
latter are primarily responsible for protecting the interests of the state in
particular legal relationship [42]. The subsidiary nature of this form of
protection is also reflected in the procedural rules, which clearly state that
the prosecutor has the right to represent the interests of the state in court
only in cases where: a) the protection of such interests is not performed or
is performed improperly by a public authority, local self-government body
or other subject of power whose competence includes the relevant powers,
or b) in the absence of such a public authority (part 3 of the Art. 23 of
the Law of Ukraine "On the Public Prosecutor’s Office" No. 1697-VII of 14
October 2014).

At the same time, when it comes to specific court cases, the number of
cases in which the prosecutor provides representation in non-criminal
proceedings is impressive. Thus, according to the data of the Office of the
Prosecutor General, in 2023: 7073 cases were pending in court where the
prosecutor represented the interests of the state in civil, commercial and
administrative proceedings; 6512 claims of prosecutors in civil, commercial
and administrative proceedings were satisfied; prosecutors filed 1789
appeals and 846 cassation appeals against the judgments of the lower
courts [43].

At the same time, an analysis of the Supreme Court’s practice shows that
in many cases the prosecutor actually substitutes for the activities of other
public authorities that are supposed to protect the state’s interests in a
particular area but do not act for one reason or another, including when
such authorities do not have sufficient funds to pay the court fee or when
such authorities do not intend to apply to the court in a particular case. In
view of the above, the question arises as to whether, in such circumstances,
the representation of the state’s interests in court by the prosecutor can be
considered a subsidiary and exceptional form of protection, or whether the
prosecutor continues to exercise the so-called "general control of legality"
(as has been the case for many years), despite the fact that the public
prosecutor’s office is currently deprived of this function?
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It is evident that the prevailing judicial practice gives rise to numerous
issues pertaining to the approaches developed at the national level
regarding the participation of prosecutors in non-criminal proceedings.
These issues include the grounds and forms of prosecutor participation,
the calculation of limitation periods in cases involving prosecutors, the
use of appropriate and effective remedies in such cases, the interpretation
of the concept of ‘state interests’, etc. The solution to these problematic
issues should be primarily provided by the case law of national courts and
the Supreme Court as the highest judicial body, which is responsible for
ensuring the uniformity of case law. However, it is already evident that
some approaches that have developed in judicial practice may be at odds
with the provisions of the ECtHR.

Conclusion

In its case-law, the ECtHR has developed a rather consistent approach to
the participation of prosecutors in court proceedings outside the criminal
justice field. It states that the participation of prosecutors should be
considered as an exceptional measure aimed at protecting the interests
of the state, the public interest or the interests of vulnerable groups who
are unable to protect their interests on their own. At the same time, the
participation of a prosecutor in proceedings in which he or she is acting on
the side of one of the parties should not lead to a violation of the right to a
fair trial, in particular such guarantees as the principle of equality of arms
and the adversarial process. The latest practice of the ECtHR raises broader
concerns about prosecutors’ roles in civil, commercial, and administrative
proceedings in Ukraine. Despite legal provisions limiting prosecutorial
participation to exceptional cases, current practices demonstrate frequent
intervention, often replacing the responsibilities of public authorities.
This raises questions about whether such involvement aligns with the
subsidiary nature of prosecutors’ roles as envisioned in Ukrainian law and
ECtHR standards. The courts should therefore focus on clearer criteria
for prosecutors’ participation, ensuring compliance with international
standards and preventing violations of the right to peaceful enjoyment of
possessions (Art. 1 of Protocol Ne 1 to the ECHR) and the right to a fair trial
(para 1 of the Art. 6 of the ECHR).
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Abstract

The relevance of the topic is due to the need to specify the circle of participants
in the virtual asset market, since participants are an important element of legal
relations in the virtual asset market. However, a clear circle of them has not yet
been formed. With the development of the virtual asset market, new participants
emerged, which explains the need to specify their circle at the current stage of
market formation. The need for such specification is also due to the fact that
the role and importance of the virtual asset market for the economy of Ukraine,
including for its post-war recovery, require urgent certainty regarding the legal
framework for the market functioning, which, in particular, should concern
participants, which will allow to solve a problem of regulation of other legal
aspects of the market functioning. The purpose of the Art. is to specify the circle
of the virtual assets marker participants and to substantiate their place and role
in this market by means of classification. Based on the provided study, author
specifies the circle of virtual assets marker participants, which are proposed to
be divided into the following functional groups: 1) the main participants — virtual
assets service providers, which, depending on the activities carried out, may be
business entities, the range of which is presented in Art. 55 of the Commercial
Code of Ukraine, business entities established under the laws of foreign states,
as well as decentralized autonomous organizations functioning as virtual
assets service providers; issuers (including miners); offerors; consumers; and
individuals conducting transactions with virtual assets in their own interests;
2) participants with auxiliary functions that provide the necessary conditions
for the functioning of the virtual asset market by providing services (banking,
insurance, legal, consulting, etc.); 3) participants with special functions related
to state regulation of the virtual asset market and self-regulatory organizations.
The author suggests that the concept of "virtual asset market participant” should
be properly enshrined in national legislation.

Keywords: virtual assets; virtual assets market; market participant; provider

of services related to the turnover of virtual assets; market infrastructure; state
regulation of the market.
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AHoTamia

AKmyansHicmeb memu 3YyMo8eHa HeobXiOHICM0o KOHKpemu3ayii Koaia YyuacHu-
Ki8 pUHKY 8ipMmYyalbHUX AKMUBI8, a0Xe YUACHUKU € 8AXKAUBUM e/leMeHMOM
NpasosiOHOCUH HA PUHKY BIPMYAIbHUX aKmueis, a uimke ix Kosio i 0oci He
chopmosaro. I3 pozsumrKom puHKY 8ipmyanbHUX AKMUBI8 NOUALU 3 ’SI8JLSIMUCS
HO8I YUACHUKU, U0 NOSICHIOE HEeObXIOHICMb KOHKpemu3ayii ix Koaia Ha nomou-
HoMmy emani popmyeaHHs puHKy. HeobxioHicmb makoi KoHKpemu3ayii maKoixK
3YMOBAEHO MUM, UL0 POJIb | BHAUECHHSL PUHKY BIPMYAIbHUX AKMUBI8 0715l eKOHO-
MiKU Oepokasu, 30Kpema i 0as ii NOBOEHHO020 8IOHOBNEHHS, 8UMA2AOMb He8Iio-
K1a0HOT 8u3HaueHocmi w000 NPasosux 3acald (PYHKUIOHYBAHHSL PUHKY, SIKI
MAOMb CMOCY8AMUCL YUACHUKIB, U0 003801UMb Ypeayto8amu (HULL Npasost
acnekmu (PYHKUYIOHYBAHHSL Ub020 puHKy. Memoro cmammi € KOHKpemu3auis
KO/IA YUACHUKIB PUHKY 8IPMYAIbHUX AKMuUei8 ma obrpyHmysaHHst ix micus i
POl HO UbOMY PUHKY, 30ilicHUsWU ix KnacugikysaHHs. 3a pesysemamamu
npogeodero20 00CNIOIKEHHSI KOHKPemu308aHO KOJI0 YUACHUKIB PUHKY 8ipmYyalb-
HUX aKmuegig, siIKUX 3anponoHO8AHO NOOLIUMU HA MAKL (PYHKUYIOHANIbHL 2pYNnuL:
1) ocHOBHI YuacHUKU — NOCMAUAlbHUKU NOCNY2, No8’s13aHi 3 obopomom gipmy-
ANbHUX AKMUEI8, SKUMU 30/IeXHO 810 OLLIbHOCMI MOXKYMmb 6ymu cyb’exmu
20CN00apro8aHHsl, Koo sKux npeocmaenero y cm. 55 I'K YkpaiHu, cyb’exmu
20CcNo0apro8aHHsl, CMEOPeHi 3210HO 13 3aKOHO00ABCMBOM IHULUX 0ePHA8, A MAKOIK
deyeHmpasizo8aHi A8MOHOMHI Op2aHI3auii, U0 (YHKUIOHYIOMb SIK Nnocma-
UANBLHUKU NOCAY2, NO8’SI3AHUX 3 000pOMOM 8IPMYANbHUX AKMUBLE;, eMimeHmu
(8 momy uucni matiHepu), ogpepeHmu; cnoxcueaui ma ocobu, uio 30ilicHIOIOMb
onepauii 3 8IPMYANbHUMU AKMUBAMU Y BAACHUX IHMepecax; 2) YyuacHuKu i3
OONOMDKHUMU PYHKUYIAMU, WO 3abe3neuyromsb HeobXiOHI ymosu Oasi PYHK-
UIOHYBAHHSA PUHKY 8IpMYyaibHUX aKmueig, Haodaruu nocayeu (6aHKiscobki,
cmpaxosi, 1pudUUHi, KOHCANMUH208L MOUi0); 3) YUACHUKU i3 CneyiasibHUMU
DYHKUIAMU, NOB’A3AHUMU 3 0EPIABHUM PEYJHOBAHHAM PUHKY BIPMYALbHUX
aKxmueig, a maKoXX camope2yJieHi opzaHizayii. BucioerieHo npono3uyiro cmo-
COBHO HANIEIHHO20 3AKPINJIEHHSL NOHSIMMSL «JUACHUK PUHKY 8IpMYANbHUX AKMU-
8i8» Y HAUIOHANILHOMY 30KOHOO0ABCMEI.

Knrouoei cnoea: sipmyaioHi aKmMugu;, pUHOK 8ipmyalbHUX AKMUBI8; YUACHUK

PUHKY; NOCMAUANIBLHUK NOCAY2; NO8’SI3aHUX 3 00i20M 8ipmyanibHUX aKmueis;
iHpbpacmpyKkmypa puHKY; 0epiasHe pe2ysIt08aHHS PUHKY.
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Introduction

Virtual assets market is an important part of the economy. J.-G. Dumas,
S. Jimenez-Garces and F. Soiman pointed out that stakeholders (interested
parties in the virtual assets market) play an important role and can greatly
influence the risks of this market, based on their role and degree of
involvement [1, p. 2]. As it was stated by J. Almeida and T. Cruz Gongalves,
it is no surprise that the virtual assets market has attracted considerable
attention from different parties: media, regulators, individual and
institutional investors [2, pp. 1-2]. The study by A. Copestake, D. Furceri,
P. Gonzalez-Dominguez emphasizes the interconnection between virtual
asset market participants: the most sophisticated investors pay significant
attention to government policy on virtual assets [3, p. 7].

Participants are an important element of legal relations in the virtual
assets market, but their clear circle has not yet been formed. With the
development of the virtual assets market, new participants emerged, which
explains the need to specify their circle at the current stage of market
formation. The need for such clarification is also due to the fact that the
role and importance of the virtual asset market for the state’s economy,
including for its post-war recovery [4, p. 15], require urgent certainty
regarding the legal basis for the market’s functioning, which, in particular,
should apply to participants, which will allow regulating other legal aspects
of the market’s functioning.

Provisions on virtual asset market participants are contained in the Law of
Ukraine "On Virtual Assets", which has not yet entered into force due to the
fact that the relevant amendments to the legislation related to the taxation
of virtual assets have not been adopted. Some issues are covered by the Law
of Ukraine "On Prevention and Counteraction to Legalisation (Laundering)
of Criminal Proceeds, Terrorist Financing and Financing of Proliferation of
Weapons of Mass Destruction"'. Meanwhile, an analysis of the legislation
shows that its provisions regarding the range of market participants are
not sufficiently developed.

The issues of legal regulation of the virtual asset market, and, in
particular, certain aspects of virtual asset market participants functioning,
have been the focus of attention of many Ukrainian and foreign legal
scholars. Among the domestic scholars, the contributions of S.O. Hrytsai
are worthy of note. He identified specific attributes of some virtual asset
market participants [5]. It is also noteworthy to mention the contributions
of R.A. Dzhabrailov, T.S. Hudima and V.A. Ustymenko, who co-authored a
comprehensive analysis of the key priorities for the development of a legal
framework for post-war economic recovery in Ukraine, and mentioned
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importance of the virtual asset market for the state’s economy [4]. It
should be noted that among the foreign scholars whose contributions to
this field are worthy of particular mention are T. Ankenbrand, D. Bieri,
T. Kronenberger and L. Reichmuth. Their research has identified the
following market participants: companies which offer investment products
and services related to cryptocurrencies; retail and private clients;
corporations; family offices; banks and other financial institutions [6,
p- 6]. K. Stylianou and N. Carter also mentioned crypto exchanges and
miners [7]. However, all the participants were mentioned indirectly, and
their circle was not specified, which indicates the relevance of the issue
and the expediency of its study.

The purpose of this study is to specify the circle of virtual assets marker
participants and to substantiate their place and role in this market by
classifying them.

Materials and Methods

The methodological basis of the study is the general scientific and special
methods of scientific cognition used in legal science.

The dialectical method of scientific research made it possible to reveal the
virtual asset market as a complex economic and legal phenomenon, its
dynamics and connection with other legal phenomena.

The application of the comparative tools of the comparative legal method,
which uses synchronic and diachronic methods, made it possible not only
to outline the problem of determining the main vectors of modernization of
Ukrainian legislation in the relevant area, but also to form a rational system
of coordinates for further development of legal regulation of these relations.

The use of the techniques of the special legal (formal-dogmatic) method -
classification and systematization — made it possible to study the set of
legal rules governing relations in the field of virtual assets turnover. When
applying the special legal method, legal norms were considered in three
aspects: what kind of norm is in the law (draft law); whether it is applicable
in this form in certain practical situations; what it should be ideally. The
use of this method helped to clarify the textual meaning of regulatory
provisions, provisions of draft laws and identify their essence.

The special legal method allowed us to interpret the meaning of certain
terms and legal categories, such as "participants" and "subjects".

The method of technical and legal analysis and the general theoretical
method with the use of certain means of normative design technique, to
use and develop the general conceptual apparatus on the research topic.
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With the help of the logical and legal method, the author made proposals
for improving the legislation governing the virtual asset market.

Results and Discussion
Correlation between the categories of "subject” and "participant”

Starting the analysis with the characteristics of virtual asset market
participants and based on the legislative definition of the term "virtual asset
market participant", we can state that the legislator specifies the following
participants: 1) virtual assets service providers; 2) any individual who, in
his or her own interest, engages in transactions involving virtual assets
(Para 12 of Part 1 of Art. 1 of the Law of Ukraine "On Virtual Assets").

Concurrently, an examination of scientific sources and legislative acts of
Ukraine reveals two key developments. Firstly, there is a discernible shift
towards a more expansive understanding of market participants. Secondly,
there is a notable ambiguity surrounding the correlation between the
concepts of "participant” and "subject".

The textbook on economic law edited by V.S. Shcherbyna states that
commercial relations are characterized by a limited range of subjects in
comparison with civil law, and such subjects are participants in relations
in the field of economic activity, which actually equates these concepts [8,
p. 17]. Similarly, V.I. Polyukhovych posits that the concepts of "subject"
and "participant" in the context of the securities market are essentially
synonymous [9, p. 198]. It should be noted that N.B. Patsuriya concluded
that the concept of a "participant" in insurance legal relations is broader
than the concept of a "subject” [10, p. 331]. O.V. Kolohoida observed that
the terms "participant” and "subject" of stock exchange relations should
be distinguished based on the degree of participation in legal relations.
She proposed that only those participants engaged in stock exchange
relations directly, exercising their specialized economic competencies in the
issuance (issue) of securities and their derivatives, investment, professional
activities on the stock exchange, or its management, should be recognized
as subjects [11, pp. 80-81].

The Commercial Code of Ukraine distinguishes between the concepts
of "participant in relations in the field of economic activity" (Art. 2) and
"subject of economic activity" (Art. 55), recognizing the former as broader
and covering the latter.

In the Scientific and Practical Commentary to the Commercial Code
of Ukraine, edited by V.K. Mamutov, it is observed that the concept of
"participant in relations in the field of economic activity" is a generalized
one, indicating the diversity of such participants and determining the
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specifics of the legal status of each of them. The primary criterion by
which these distinctive characteristics are defined is economic in nature,
specifically the proximity of a particular participant to direct economic
activity. Upon entering into economic legal relations, these participants
assume a purely legal quality, becoming subjects of these legal relations
[12, p. 16].

From the aforementioned evidence, it can be concluded that participants
in the virtual assets market are granted the status of subjects within
this market upon entering into direct legal relations within the market.
Therefore, it is essential to differentiate between the concepts of "participant”
and "subject” based on the extent of their involvement in legal relations
within the virtual assets market. Concurrently, the degree of participation
does not directly determine the circle of participants. Consequently, when
analyzing the scientific literature, it is possible to refer to the works of both
those scholars who have identified participants in certain relations and
those who have identified subjects.

Classification of virtual assets market participants into functional
groups

In order to proceed directly to the specification of the circle of virtual assets
market participants, it seems appropriate to rely on the understanding
of the circle of participants in economic relations set out in Art. 2 of the
Commercial Code of Ukraine. It is important to note that the virtual assets
market is not solely characterized by economic relations. In fact, a multitude
of other relations, including civil and administrative relations, emerge
within this market. Consequently, the circle of participants encompasses
not only economic relations participants but also, for instance, civil
relations participants, such as consumers as defined by the Ukrainian
Law "On Protection of Consumer Rights".

In the Great Ukrainian Legal Encyclopedia, edited by V.A. Ustymenko, the
following subjects of the stock market (securities market) are identified:
issuers, investment investors, professional stock market participants,
associations of professional stock market participants (including self-
regulatory organizations), subjects of organizational and economic powers
vested with economic competence in the state regulation of relations in the
stock market, and individuals, public and other organizations acting as
individual investors [13, p. 733].

Yu.M. Pavliuchenko specifies the subjects of the agricultural market
and divides them into functional groups: 1) main subjects — agricultural
producers (as the first sellers), professional traders of agricultural
products, buyers (economic entities that purchase products for the needs
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of production activities or other economic needs); 2) subjects with auxiliary
functions to ensure and facilitate the sale of agricultural products (grain
storehouses, carriers, etc.); 3) subjects with special functions related to the
state regulation of the agricultural market — subjects of organizational and
economic powers [14, p. 385].

Given the above scientific literature and analysis of the legislation on
virtual assets market regulation, it seems possible to specify the range of
participants in the virtual asset market by dividing them into the following
functional groups: 1) main participants; 2) participants with auxiliary
functions; 3) participants with special functions related to the regulation
of the virtual assets market.

Main virtual assets market participants

The leading role among the main participants in the virtual asset market
is played by virtual assets service providers. They are exclusively business
entities — legal entities that carry out one or more of the following activities
in the interests of third parties: storage or administration of virtual assets
or virtual asset keys; exchange of virtual assets; transfer of virtual assets;
provision of intermediary services related to virtual assets (Para 8 of Part 1
of Art. 1 of the Law of Ukraine "On Virtual Assets").

That is, providers of such services carry out business activities in the virtual
asset market and are business entities, the range of which is presented in
Art. 55 of the Commercial Code of Ukraine, and acquire the status of a
market participant if they carry out certain types of business activities that
are directly prescribed by the law.

It should also be noted that in accordance with Part 6 of Art. 9 of the Law of
Ukraine "On Virtual Assets", a foreign legal entity that is a participant in the
market of virtual assets and is subject to the law of a foreign state may act
as a virtual assets service providers in accordance with the procedure and
under the conditions established by the National Securities and Exchange
Commission, taking into account the requirements and restrictions
established by the legislation.

At the same time, only a financial institution can provide services related
to the circulation of virtual assets secured by monetary values (Part 6 of
Art. 9 of the Law of Ukraine "On Virtual Assets"). This includes both banks
and non-bank financial institutions.

In the context of a service provider related to the circulation of virtual assets,
it is also worth mentioning a Decentralized Autonomous Organization
(DAO), which can actually perform certain functions of a service provider,
but without any legitimation. S. Van Kerckhoven, U.W. Chohan noted that
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the key terms in the DAO acronym help to partially explain its essence:
"Decentralization" (D) refers to the possibility of dispersing the participant
base through blockchain-based technologies. "Autonomy" (A) means
that a DAO should be able to act autonomously on the basis of available
information, i.e. without external interference, automatically executing
pre-programmed commands [15, pp. 2-3]. U.W. Chohan also summarized
that in 2021 Wyoming became the first US state to recognize a DAO as
a legal entity, and CryptoFed DAO became the first business entity to be
recognized in this way. Although the legal status of a DAO is often unclear,
functionally a DAO can be a corporation without legal status [16, pp. 7-8].
In this context, it is interesting to note the opinion of K. Nekit that "in the
information society, new participants in civil relations, whose legal status
has not yet been determined, but whose existence cannot be denied, are
new participants in civil relations" [17, p. 87].

From the above it can be seen that DAO can perform as a virtual assets
service providers and, in certain jurisdictions, may even have the same
status as a legal entity.

In other words, legal entities established under the laws of Ukraine or of
a foreign state that have been granted an appropriate permit to conduct
such activities, as well as Decentralized Autonomous Organizations, may
act as such a participant in the virtual assets market as a virtual assets
service provider.

In analyzing the first group of participants, it is notable that the scientific
literature indicates that the legislation does not explicitly mention miners
engaged in the mining of cryptocurrencies among the virtual asset service
providers [5, p. 156]. While this assertion is largely accurate, it is important
to recognize that the activities of mining and the issuance of virtual assets
are not explicitly included in the scope of services provided by virtual asset
service providers.

The Law of Ukraine "On Virtual Assets" indirectly mentions such a
participant as an issuer of virtual assets (Articles 4, 16), although it does not
disclose it in any way. Such gaps are eliminated by the draft laws amending
the Law of Ukraine "On Virtual Assets": Draft Law on Amendments to the
Tax Code of Ukraine and Other Legislative Acts of Ukraine on Regulation
of the Turnover of Virtual Assets in Ukraine No. 10225 dated 07.11.2023
(hereinafter also referred to as the Main Draft Law No. 10225) and its
alternative No. 10225-1 (hereinafter also referred to as the Alternative Draft
Law No. 10225-1).

An issuer is a legal entity, including one established under the laws of
another state, or another participant in civil relations in accordance with
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the Civil Code of Ukraine, which issues virtual assets (Para 7 of Part 1 of
Art. 2 of the Main Draft Law No. 10225). At the same time, Para 6 of the
same Art. defines "issuance" as the creation of virtual assets, including
the preliminary creation of virtual assets (by creating all tokens of an issue
prior to a public offering or admission to trading), the ongoing creation of
virtual assets (including as a result of mining) and the creation of virtual
assets in any other way that is not prohibited by the National Securities and
Stock Market Commission and/or the National Bank of Ukraine as such,
which may lead to abuse of the virtual asset market. The alternative draft
law No. 10225-1 in Para 6, 7 of Part 1 of Art. 1 contains the same definition
of an issuer and slightly changes the definition of an issue, excluding the
reference to the need to use this particular method of issue that is not
prohibited by the National Securities and Stock Market Commission and/
or the National Bank of Ukraine.

In light of the aforementioned evidence, it can be posited that the issuer is
a participant in the virtual asset market, a category that encompasses the
miner of the virtual asset.

It is noteworthy that both draft laws introduce another market participant.
Para 17 of Part 1 of Art. 1 of the Alternative Draft Law No. 10225-1 provides
the term "offeror" which is defined as "an individual or a legal entity that
makes a public offering of virtual assets not issued by them or an issuer
that makes a public offering of virtual assets issued by them". A public
offering of virtual assets is defined as a notification to third parties in any
form and by any means containing sufficient information about the terms
of the offer and the virtual assets being offered, enabling potential owners
to make an informed decision to purchase such virtual assets (Para 19 of
Part 1 of Art. 1 of the Alternative Draft Law No. 10225-1). Experts in the
virtual asset market refer to a public offering of virtual assets as an Initial
Coin Offering, or ICO. Summarizing the scientific approach, A.C. Moxot6
and her colleagues have provided a summary of the scientific approach,
noting that ICOs are becoming an increasingly popular method for raising
capital for blockchain startups [18, p. 4178].

The issuer also acquires the status of an offeror if it conducts a public
offering of virtual assets it has issued. However, the offeror may also make
a public offer of virtual assets not issued by it, which allows the offeror to
be distinguished as a separate participant in the virtual asset market.

The next major participant in the virtual asset market is the consumer.
Obviously, since there are providers of services related to the turnover of
virtual assets, there are also customers (clients) of such services. In the
view of [.A. Avanesova, Ukrainian legislation is undergoing a period of
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active development in the field of the regulation of the protection of the
rights and interests of consumers of financial services. The main list of
legislative acts containing rules of protection of the rights of consumers
of financial services includes the Law of Ukraine "On Virtual Assets" [19,
p. 16]. However, the Law of Ukraine "On Virtual Assets" still refers to the
fact that the specifics of consumer protection of financial services, as well
as services related to the turnover of virtual assets, are determined by the
relevant laws.

It is also noteworthy to mention another significant participant in the virtual
assets market, as explicitly outlined in the current iteration of Ukraine’s
"On Virtual Assets" legislation. This individual conducts transactions with
virtual assets in his or her own interest. While they may not utilize the
services of virtual assets service providers, they are entitled to possess and
transfer virtual assets, provided that their actions are aligned with their
personal interests. This thesis can be supported by Part 5 of Art. 16 of the
Alternative Draft Law No. 10225-1, which states that the exchange of virtual
assets for cash between two individuals acting on their own behalf and in
their own interest is not considered to be the provision of a service for the
exchange of virtual assets for cash. Therefore, if an individual conducts
transactions in virtual assets in his or her own interest without using the
services of the provider, such individual is an independent participant in
the virtual assets market.

Virtual assets market participants with auxiliary functions

As for the next group of participants with auxiliary functions in the
virtual assets market, it should be noted that they constitute the virtual
assets market infrastructure. A.H. Bobkova and Yu.M. Pavliuchenko
recognized business entities, institutions, organizations that ensure
interaction between participants in relations in the field of environmental
entrepreneurship, provide financial, consulting, marketing, information
and communication, legal, educational and other services to ensure the
organization and implementation of environmental entrepreneurship as
subjects of environmental entrepreneurship infrastructure [20, p. 59].

V.V. Reznikova noted that depending on their position in the real estate
market, all its participants can be divided into three groups: 1) sellers;
2) buyers; 3) service infrastructure, which should also include business
entities — intermediaries (professional participants in the real estate market).
Professional intermediaries in the real estate market include: brokers,
who provide services to sellers and buyers in real estate transactions;
developers, who are engaged in the creation and development of real estate,
including the organization and financing of investment projects, design and
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construction, full or partial sale of objects or their lease (both independently
and with the involvement of other real estate market participants, developers
and investors); redevelopers, who are engaged in the development and
transformation (secondary development) of territories; property managers,
who are engaged in the financial management and technical operation of
real estate objects; analysts, who forecast, prepare, organize and/or support
business operations in the real estate market [21, p. 360].

It seems that in the virtual asset market the purpose of this group of
participants is to create appropriate conditions for the effective functioning
of the market and to ensure its stable operation. At the same time, it should
be noted that in the proposed classification of participants in the virtual
asset market, the concept of infrastructure covers only those who do not
participate in transactions with virtual assets, but create the necessary
conditions for the functioning of the virtual asset market by providing
services (banking, insurance, legal, consulting, etc.) to other participants.

Virtual assets market participants with special functions related to
the regulation of the virtual assets market

Regarding participants with specific functions in relation to the regulation
of the virtual asset market, the following should be noted.

The law refers to the state as a participant in relations in the sphere
of circulation of virtual assets (Para 7 of Part 1 of Art. 1 of the Law of
Ukraine "On Virtual Assets"). Implementation by the state of comprehensive
measures for regulation, control and supervision of the market of virtual
assets, regulation of the rules of operation of service providers in connection
with the circulation of virtual assets, as well as measures to prevent and
counteract abuses and violations in the market of virtual assets is a state
regulation of the market of virtual assets (Part 1 of Art. 16 of the Law of
Ukraine "On Virtual Assets").

A.M. Zakharchenko concurred with the proposition that the state, in its
capacity as a public legal entity, is a party to relations within the sphere of
economic activity. However, he additionally posited that public authorities
act on behalf of the state [22, p. 79].

Therefore, in the virtual assets market, public authorities are responsible
for rationalization, control, supervision, and regulation of the rules of
operation of service providers in connection with the circulation of virtual
assets, as well as measures to prevent and counteract abuses and violations
in the market.

At the same time, it should be noted that given the contradiction between
Art. 16 of the Law of Ukraine "On Virtual Assets" and Para 5 of Part 1
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of Art. 18 of the Law of Ukraine "On Prevention and Counteraction to
Legalisation (Laundering) of Criminal Proceeds, Terrorist Financing and
Financing of Proliferation of Weapons of Mass Destruction" in terms of
defining the system of state authorities carrying out state regulation of the
virtual assets market, the specification of the above system should be the
subject of a separate study. However, the above does not contradict the
conclusion that the state authorities responsible for state regulation of the
market are participants in the virtual asset market.

Meanwhile, the virtual asset market is not regulated by public authorities
alone. Combining different instruments and regulatory strategies in the
best possible way is called "smart regulation" [23, p. 21].

In addition to public authorities, such influence is exercised by self-
regulatory organizations — non-profit associations of various organizational
and legal forms, which are not aimed at making profit from the economic
activities of their members, based on the membership of business entities
united by a common professional orientation of their economic activities
in the field of production or in the market of services (goods), whose main
functions are to regulate the activities of their members by establishing
additional rules and standards for carrying out professional activities
in a particular sector of the state economy, to represent the interests
of their members and to bring to justice those responsible for violating
the norms of the current legislation of Ukraine and the additional rules
and standards developed and adopted by a particular self-regulatory
organization [13, p. 614]. Some self-regulatory organizations are established
as quasi-public entities. However, most others are established as public
organizations [24, p. 13]. In Ukraine, the Public Union "Virtual Assets of
Ukraine" was established in November 2020 by the non-governmental
organization "Blockchain4Ukraine", the blockchain ecosystem "Binance",
and the law firms "Juscutum" and "Arzinger". Its stated objective is the
launch of a virtual asset market in Ukraine, as well as the implementation
of blockchain technology in key business and public sectors [25].

Thus, self-regulatory organizations are virtual assets market participants
whose activity is to regulate social relations in the virtual asset market
by establishing appropriate standards or rules, as well as to monitor
compliance with the requirements provided by them on the basis of
association in specially created organizations.

Proposals for Improving Ukrainian legislation on the turnover of
virtual assets

The aforementioned range of participants in the market of virtual assets
appears to be an appropriate subject for inclusion in Para 12 of Part 1
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of Art. 1 of the Law of Ukraine "On Virtual Assets". This would entail the
statement that participants in the market of virtual assets are virtual assets
service providers; issuers; offerors; consumers; individuals who conduct
transactions with virtual assets in their own interest; public authorities
with the power to regulate the market of virtual assets; self-regulatory
organizations; and creators of the necessary conditions for the functioning
of the market of virtual assets.

Conclusions

Based on the provided study, the author specifies the range of participants
in the virtual assets market, which are proposed to be divided into the
following functional groups:

1) the main participants — virtual assets service providers, which, depending
on the activities carried out, may be business entities, the range of which is
presented in Art. 55 of the Commercial Code of Ukraine, business entities
established under the laws of foreign states, as well as decentralized
autonomous organizations functioning as virtual assets service providers;
issuers (including miners); offerors; consumers; and individuals conducting
transactions with virtual assets in their own interests.

2) participants with auxiliary functions that provide the necessary
conditions for the functioning of the virtual asset market by providing
services (banking, insurance, legal, consulting, etc.).

3) participants with special functions related to state regulation of the
virtual asset market and self-regulatory organizations.

The aforementioned range of participants in the market of virtual assets
appears to be an appropriate subject for inclusion in Para 12 of Part 1
of Art. 1 of the Law of Ukraine "On Virtual Assets". This would entail the
statement that participants in the market of virtual assets are virtual assets
service providers; issuers; offerors; consumers; individuals who conduct
transactions with virtual assets in their own interest; public authorities
with the power to regulate the market of virtual assets; self-regulatory
organizations; and creators of the necessary conditions for the functioning
of the market of virtual assets.

Further research is required on the legal regulation of the virtual asset
market, with a particular focus on the system of state regulatory authorities
governing the virtual asset market.

Recommendations

The article’s contents are of value to those engaged in the process of
rulemaking, including attorneys, legal advisers, and employees of public
authorities responsible for regulating the virtual asset market.
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Abstract

The relevance of the research topic related to the registration of rights to real
estate is due to the development of Ukrainian legislation in the field of civil
turnover and different approaches to understanding the moment of acquisition
of ownership (Part I). In writing this article, the author used the instrumental
research method and the comparative analysis method, which allowed
comparing Ukrainian and German legislative approaches to the acquisition
of property rights. The Ukrainian legislation on state registration of property
rights and their encumbrances is based on the principle of entry, i.e. introduces
a negative title system. State registration is essential for the acquisition of the
real estate title and its protection, as it is the final legal fact with which the law
links the acquisition of ownership. This is preceded by the conclusion of an
agreement, which is the basis for the acquisition of ownership, and therefore
the basis for making an entry in the state register of real rights to immovable
property and their encumbrances. Since an agreement for the alienation of
real estate is subject to notarisation, a notary performs both a notarial act to
certify the agreement and a registration act to enter the relevant information
into the register. If the agreement on the basis of which the entry was made in
the register is challenged, the question arises as to what legal consequences
will occur and whether this will affect the ownership of the person in whose
name it is registered. This is all the more important if the property has already
been alienated by a party to a transaction that has been declared invalid and
acquired by a third party who relied on the correctness of the entry in the register.
Ukrainian court practice holds that vindication by a person who disputes the real
estate alienation agreement and is considered to be the owner of his property is
permissible against an acquirer who is unlawfully listed in the register as the
owner. The legal regulation of real estate acquisition in Germany is different
from that in Ukraine, and therefore the legal consequences of challenging the
title to property are different (Part II). Under German law, two fundamental
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principles must be observed when acquiring real estate property: The separation
and abstraction principle as well as the public faith of the land register and the
protection of bona fide acquisition. According to the principle of separation and
abstraction, the sale and purchase agreement (under the law of obligations) and
the legal transaction (in rem) for the transfer of ownership are strictly separated
from each other. They are also not dependent on each other in terms of their
existence. The entry in the land register is only one Part of the legal transaction
in rem for the transfer of ownership. The public faith of the land register means
that the bona fide purchaser of a right entered in the land register may rely
on this entry - even if it is not correct under substantive law. Consequently,
a person who proved the invalidity of a sale and purchase agreement is not
entitled to vindication but to condictio, as the transfer of ownership is valid. In
case of resale of the real estate to a bona fide third party, the original seller is
only entitled to a compensation in money: The entry in the land register is of
paramount importance to all those who relied in good faith on its correctness,
believing that they were entering into an agreement with a person who has the
right to alienate the property as its owner.

Keywords: immovable property; title; state registration of rights; moment of
acquisition of rights; property transfer agreement.
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*e-mail: isfateeva@gmail.com
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AHoTauisa

AKmyanbHicme memamuku 00CNIONKeHb, N0 SI3AHUX 3 PeECMpPAuiero npas Ha
Hepyxomicmb, 00YmoesieHa CMAHOBAEHHAM YKPAiHCbK020 3aKOHO00A8CMead
Y cgepi yusinbHozo obopomy i pisHUMU NiOxX00aMU 00 PO3YMIHHS MOMEHMY
Habymms npaga enacHocmi (uacmura I). IIpu HanucanHi cmammi 6Ys0 8UKO-
puUcCmaHo iHCMmpymeHmanbHuilL Memoo O0OCNIONKEeHHS. ma mMemod NOPIGHSANLHO20
aHanizy, sKuil 003801U8 NOPIBHSMU YKPAiHCbKUll ma HiMeybKulli 3aKoHo0a8ul
nioxoou 0o Habymms npaea esacHocmi. 3akoHodaecmeo YkpaiHu npo Oep-
IKABHY peeCmpauiio peuosux npas ma ix oomsixkeHb CNUpPAEmMsbCst HA NPUHUUN
8HEeCeHHsl, mobmo 3anpo8adsKye mumyabHy HezamusHy cucmemy. eprasHa
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peecmpauis mae icmomHe 3HaueHHsl 0151 Habymmsi npasa e1acHocmi Ha Hepy-
Xxome matiHo ma 1io2o 3axucmy, OCKLIbKU B0HA € KIHUe8UM HPUOUUHUM (PaKMOM,
3 SIKUM 3aKOH noe&’si3ye Habymmsi npasa enacHocmi. Llbomy nepedye ykniaoeHHs
002080pY, U0 € nidcmagor Habymms npaea ea1acHocmi, a eiomak — niocma-
8010 0151 BHECEHHSL 3aNUCY 00 0epAABHO20 peecmpy peuosux npas Ha Hepyxome
MmatiHo ma ix oomsikeHb. OCKiIIbKU 00208ip NPO IOUYIEHHS. Hepyxomocmi nio-
Jisleae HomapianbHOMY NOCBIOUEHHIO, MO HOMApPIYc 8UUHSE | HOMAaPIAibHY Oit0
3 noceidueHHsi 002080pY, 1 peecmpauyiliHy 0it0 — 8HECEeHHsl 8I0N0BIOHUX 8100MO-
cmeii 0o peecmpy. IIpu ocnopeHHi 002080pYy, HA nidcmasl s1K020 6Y10 8HECeHO
3anuc 00 peecmpy, BUHUKAE NUMAHHS NPO me, SIKL NPasos8i HaAC/IOKU MAMUMYMb
Micue, i UU 8NJIUHE Ye HA npaso 81acHocmi ocobu, 3a sIKO0 80HO 3apeecmpo-
eare. Lle mae mum binbue 3HAUEHHS, IKUL0 HepyXxomicmb yoke b6ysia eiduyxeHa
CMOPOHOI NPABOUUHY, 8U3HAHO020 HeOlilicCHUM, | Habyma CMOpOHHBLOI 0C06010,
KA Noknadaacb HA NPAasUbHICMb 3anucy 8 peecmpi. YKpaincoeka cyodosa
npaxmuxa 0ompumyemsCst NO3Uyii npo donycmumicms 8iHOUKAUIL ocoboro, sKa
ocnoproe 00208ip GIOUYIKEHHSL HePYXOMOCMI MA 88AIKAEMBCSL 8LACHUKOM C8020
Mmatina, 8i0 Habyeaua, IKUll HeNPagoMIpHO 3HAUUMBCSL 8 peecmpl K 8/IACHUK.
IIpaeose pezynrosarHs Himeuuuru iOHOCUH 3 HABYMmMSsL HEPYXomocmi NPUHYU-
Nnoeo 8iOpPI3HSIEMbCSL 810 YKPAIHCbK020, A MOMY PI3HAMBCS U NPAasosi HAC/IOKU
OCNOpeHHsL mumyny npasa Ha matiHo (uacmura II). 3a HimeybKkum 3aKoHO0As-
CMeoM, Kpim 002080pY KYNIBAI-NpooarkKy, SKuli € 30608°13a1bHUM NPABOUUHOM,
yknadaemocst Ui peuosuil 00208ip 3 NepeodaHHs Hepyxomocmi, SKUil marKox
noceiouyemocst HomapianieHo. Kpim mozo, Homapiyc noceiouye 3aseu 8i0uyoky-
saua ma Habysaua Hepyxomozo MaliHa Npo 8HEeCeHHsl 3anucy 00 peecmpy Npas.
Lle dossonsie malixe YyHEMONMAUBUMU BUNAOKU OCNOPIOBAHHSL SIK 3ANUCY 8 pee-
cmpi, makx i 002080pyY, HA nidcmaei sikoe2o 8i0bye8cs nepexio npasa e,lacHoOCmi Ha
Hepyxomicms. I[Ipome Hagimb Yy 8UNAOKY, SKWO ye 6yao 6 2inomemuuHo MOXK-
AuUB0, ocoba, sika dogesa HedllicCHICMb 002080pY KYNiBLi-npooarky, He Mae npasa
Ha BIHOUKAUII0, OCKLIbKU 3anucC 8 peecmpi mae nepulouepeose 3HAUEHHs. 075
8CiX, Xmo noKa1aodascst Ha 1020 NPASUNBLHICMb, 88AXKANUU, UL0 YKaadde 00208ip
3 0c06010, IKA MAE NPABO HA BIOUYIKEHHSL Yb020 MALIHA K 11020 8ACHUK.

Knrwuoei cnoea: Hepyxome MAUHO; Npago 81ACHOCMI; 0eprKasHA peecmpauis
npag; momeHm Habymms npasa; 00208ip nepedaHHst MAHA.

Introduction

To acquire the real estate title, the law requires its state registration.
Accordingly, both at the stage of creation of property and during its
turnover, as well as in case of destruction of property or waiver of rights
to it, it is necessary to make a corresponding entry in the register of real
rights to immovable property (hereinafter — the Register) about the person
who has the right to own this property. This raises questions about the
significance of state registration of real rights to immovable property and
their encumbrances (hereinafter — Registration of rights) as a legal fact in
the legal structure, the moment of acquisition of the real estate title, the
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possibility of challenging the right registered in the register for one person
by another person and the legal consequences of this, establishing an
appropriate way to protect persons involved in legal relations on acquisition
and change of ownership, etc. The issues arising from the application of
the rules on acquisition of the real estate title and registration of rights to
it are actually numerous and their range is constantly expanding. This is
especially evident when it comes not to the acquisition of the real estate title
per se, but to mortgages or the recognition of a real estate transaction as
invalid, or if the real estate was sold at auction to enforce a court decision,
or if the real estate is subject to state ownership, and etc.

It is impossible to cover and analyse the entire range of issues related
to registration of rights in this article, so we will focus on the first two.
The main issue is whether registration of rights is a fact establishing or
confirming the right. The Article will provide a comparative analysis of
the acquisition of property rights under the German and Ukrainian legal
orders, as well as the ways to protect the rights of a person who considers
his or her right to real estate to be violated and the entry in the register
to be untrue. The Article consists of two parts, the first analysing the
legal mechanism of acquisition of ownership under German law, and the
second — under Ukrainian law.

The purpose of the Article is to analyse the significance of the state
registration for establishing the moment of acquisition and termination of
the immovable property title.

The Article will address the following issues: characteristics of
state registration of real rights to immovable property as a legal fact;
determination of the moment of acquisition of ownership in the laws of
Ukraine and Germany; legal consequences of making an entry in the
register and establishing the absence of grounds for such an entry.

Problem solving stage

Civil lawyers are cautious about studying the importance of state
registration for the acquisition and termination of the real estate title,
perhaps because in Ukraine there is still an approach to sectoral studies —
civil law and public law. Since registration of rights falls outside the scope
of civil law regulation, its study is almost ignored. Among those who have
touched upon this topic are O. Korovaiko [1], Ya. Tamaria [2], O. Martyniuk
[3], N. Maika [4], V. Djafarova [5], D. Spyesivtsev [6], O. Letnieva [7], V. Kysil
[8] etc. It has repeatedly been the subject of our scientific research [9-12].
At the same time, the issues related to the registration of rights to real
estate have become more acute due to the legal positions of the Grand
Chamber of the Supreme Court (hereinafter — the GC SC). This applies not
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only to the moment of acquisition of the real estate title, but also to the
ways of protecting a person’s rights to property due to a disputed entry in
the register.

The state of development of the issues under study in the German doctrine
is provided in the text of this article.

Materials and Methods

The Article uses a number of scientific methods which made it possible
to analyse the issues of acquisition of property rights and identify the key
questions, the answers to which allow us to understand the causes of
problems in the law enforcement practice of Ukraine. The author used the
instrumental research method, which is based on the view of legal norms
as a means of achieving certain goals driven by certain economic and
social needs. Accordingly, an objective assessment of the legal regulation
mechanism, including the legal positions of the Supreme Court, is possible
from the standpoint of the extent to which this mechanism ensures or
is capable of ensuring the achievement of the goals set when regulating
relations on acquisition of property rights. In particular, this concerns the
stability of civil turnover, the security of property rights and, in general,
compliance with the approach to ensuring the right to peaceful ownership
of property.

The Article uses the comparative method and the method of comparative
analysis, and also applies a comparative approach to identify the key
principles of adequate legal regulation of the transfer of ownership and the
place of state registration in the legal mechanism for acquiring this right.
By comparing the Ukrainian and German approaches, and taking into
account the well-established experience of German law, which has proved
to be effective in that litigation over challenging entries in the real estate
registers is almost non-existent in German courts, it became possible to
identify the mistakes made by Ukrainian court practice.

Results and Discussion
I. Transfer of the title under Ukrainian law

History of the issue; consequences of legal regulation of registration
of rights to real estate and transactions with it

The current Ukrainian realities prove certain complications of the
significance of registration, which was formed in the second decade of the
2000s. Therefore, first of all, we should give a brief historical overview of
the regulation of registration of rights to real estate:

— Prior to the adoption of the Civil Code of Ukraine (hereinafter — the
CCU) in 2003, the Civil Code of the Ukrainian SSR (1963) did not
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require registration of rights to real estate (and did not contain such
a concept at all), but only provided that the buyer should register the
residential building with the technical inventory bureau;

— Articles 182 and 210 of the CCU provide for state registration of rights
to real estate and transactions with real estate. Moreover, Art. 182 of
the CCU only states that ownership (and other actions and rights) to
real estate are subject to state registration. And Art. 334 of the CCU
states that state registration is required at the time of acquisition of
ownership;

— With the adoption of the Law of Ukraine of 2004 "On State Registration
of Real Property Rights and Encumbrances" [13] the title to the real
estate shall be registered, which follows from its name. However, before
this Law came into force (from 03.08.2004) the Temporary procedure
for state registration of transactions was in force, approved by the
Resolution of the Cabinet of Ministers of Ukraine No. 671 dd. 26
May 2004 (expired on 1 January 2013) [14]. According to this bylaw,
transactions, not rights, were subject to registration. In other words,
despite the adoption of the said Law, registration has not changed;

— Changes in approaches to state registration occurred only with the
adoption of the Resolution of the Cabinet of Ministers of Ukraine "On
State Registration of Real Property Rights and Encumbrances" dd. 25
December 2015 No. 1127 [15], which already refers to the registration
of the real estate title;

— Therefore, two points are noteworthy. First, at the level of law (the
CCU and the 2004 Law of Ukraine "On State Registration of Real
Rights to Real Estate and Their Encumbrances"), it was established
that a right is subject to registration. Instead, at the level of a
subordinate legal act, it was established that a transaction is subject
to registration. As a result, real estate transactions were subject
to registration for a certain period of time, and later real estate
ownership became subject to registration. Secondly, all the time before
the adoption of the CMU Resolution "On State Registration of Real
Property Rights and Encumbrances”, transactions were registered,
but the right was not registered, and the register did not contain
information on the ownership of previously acquired property. The
adoption of the CMU Resolution did not clearly and unambiguously
regulate how the register of transactions should be handled and
whether the information should be entered into the register of rights
accordingly. Ukrainian law did not contain a requirement to enter
the relevant information into the register of rights, and there were no
negative consequences for persons who registered transactions and
did not subsequently register their ownership. However, controversial
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situations arose, and different positions were expressed not only by
the GC SC [16], and even by judges of the GC SC in separate opinions
[17] (2020). In other words, the echo of changes in the legal regulation
of registration of rights and transactions is still being heard today.

As a result, the register of rights was formed a new, and the information
in it did not correspond to the proper rights to real estate that arose before
2015.

Cases where Ukrainian legislation bypasses the issue of regulating
the acquisition of the real estate title without linking it to state
registration

There are other reasons why the information in the register of rights is not
true, such as the acquisition of rights to immovable property as a result of a
prescription of the law in the cases specified in it.

The first example is the acquisition by a member of a cooperative of
ownership of an apartment in a housing cooperative building, a garage in
a garage cooperative or a garden house in a garden cooperative, subject to
payment of their value.

This was envisaged back in 1991 in the Law of Ukraine "On Property" [18]
(Art. 15). The CCU of 2003 has a similar provision (Part 3 of Art. 384), which
states that a member of a housing cooperative becomes the owner of an
apartment in case of its redemption. Little is clear from this provision, since,
firstly, it refers only to the condition and not to the moment of acquisition of
ownership of the property. Secondly, it refers to redemption, the concept
of which does not exist in the CCU, and one can only assume that it
means payment of the apartment price or payment of share contributions.
In addition, this provision narrows the range of similar opportunities for
members of other cooperatives, such as garage and gardening cooperatives,
as was the case in the Law of Ukraine "On Property".

Therefore, the fact that a member of a housing cooperative paid the cost of
an apartment in a housing cooperative building can hardly be perceived as
the legislator allowing a situation where the acquisition of ownership of an
apartment is associated not with the state registration of the right to it, but
with the final settlement between the housing cooperative and its member.
Therefore, it is quite possible to believe that even in the absence of a clear
and unambiguous indication in the CCU of the moment of acquisition of
ownership of an apartment in a housing cooperative building, the general
rule should apply that such moment is the state registration of the right to
an apartment by a member of the housing cooperative who has purchased
the apartment.
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The situation is more complicated with the acquisition of the real estate title
by way of inheritance. There are two levels of difficulty. The first one is when
an heir inherits real estate from an heir who has permanently resided with
the testator and has inherited passively (Part 3 of Art. 1268 of the CCU [19]);
the second — in case of inheritance by minor and underage children (Part 4 of
Art. 1268 of the CCU), who are considered to have accepted the inheritance
unless their legal representatives refuse to accept it. In both cases,
acceptance of the inheritance took place, and therefore, legal succession
took place. Therefore, logically, the heir as successor has already acquired
the property right. However, he is obliged to apply to a notary and obtain a
certificate of inheritance (Art. 1297 of the CCU), although this obligation is
not of a civil nature. Moreover, the legislator deliberately avoids regulating
the moment of acquisition of the real estate title by inheritance, and in 2013
excluded Art. 1299, which regulated this issue, from the CCU. Therefore, it is
not clear from the CCU when the heir becomes the owner — either upon the
expiry of the six-month period for acceptance of the inheritance if he did not
apply to a notary (the heir who lived with the testator) or could not apply in
principle (a minor child), or when he received a certificate and the relevant
information was entered into the register.

Thus, it can only be stated that Ukrainian legislation allows for cases of
existence/acquisition of the real estate title without state registration of the
right, at least this is not mentioned in the CCU.

It seems that in these cases, no exception should be made to the general
rule that the acquisition of ownership is associated only and exclusively
with the entry of the relevant entry in the register, as rightly noted in
the literature [20; 21]. If the heir does not make an entry in the register
(does not receive a certificate of inheritance), he does not become the
owner, and his right to the inherited property should be characterized as
possession, and in case of disputes, the protection of the right to peaceful
enjoyment of property should be applied. This will allow both to protect
the rights of such persons and not to destroy the general approach to the
meaning of the register, and in case a person who peacefully possesses
the inherited property applies for the acquisition of the title of owner by
entering information in the register, he or she can always do so, since he
or she has exercised the right provided for in the CCU to actually accept
the inheritance.

Algorithm for acquiring the real estate title under Ukrainian law

It is well known that in order to acquire a right, a legal fact is required to
give rise to that legal consequence. To acquire the real estate title, a legal
fact is required, which differs depending on the basis on which ownership
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is acquired - whether it is for an apartment in a built-up building, or in
the case of acquisition under a contract, or by inheritance, or pursuant to
a court decision and sale of real estate at a public auction. In all of these
cases, the legal composition includes the action that serves as the basis for
the acquisition of ownership (contract, inheritance, etc.), and the last legal
fact will always be the registration of the real estate title [22].

However, such a universal scheme was not accepted in Ukrainian court
practice for a long time. In numerous cases, the Supreme Court has
stated that the fact of title is not the state registration of a right itself, but
a contract or other transaction. And there is no objection to this, because
registration must have a basis, and this basis must be provided in order to
enter information into the register. As a result, it is pointless to challenge
the entry in the register itself — it is necessary to challenge the grounds on
which the entry appeared.

Instead, none of this concerns the importance of state registration as a fact
that is associated with the moment of acquisition of ownership — only with
it, and not with the conclusion of an agreement or its certification. This has
already been clearly established by the legislator by amending in 2024 Part
2 of Art. 3 of the Law of Ukraine "On State Registration of Real Rights to
Real Estate and Their Encumbrances", which states that real rights to real
estate, an object under construction, a future real estate object and their
encumbrances, which are subject to state registration in accordance with
this Law, arise, change and terminate from the moment of such registration
[23]. At the same time, no changes were made to Para 1 of Part 1 of Art. 2 of
this Law, which defines state registration of real rights to immovable property
and their encumbrances as official recognition and confirmation by the state
of the facts of acquisition, change or termination of real rights to immovable
property, encumbrances of such rights by entering the relevant information
into the State Register of Real Property Rights. In other words, the legislator
sees no discrepancy between the definition of state registration and the
moment of acquisition of ownership of real estate. And this logically follows
not only from the meaning of state registration, but also from the rules of law
that preceded the Law. In particular, Part 4 of Art. 334 of the CCU previously
established that rights to real estate subject to state registration arise from
the date of such registration in accordance with the law.

Nevertheless, for a long time the Supreme Court has not only perceived, but
generated this discrepancy, insisting that since state registration is defined as
the official recognition and confirmation by the state of the facts of acquisition
of property rights, this means that a person’s right has already arisen before
state registration and does not depend on its state registration. Somewhat
similar is the case in French law, which requires proof of ownership of land,
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and therefore proof of possession or ownership, as registration of title is
not used for this purpose [24]. The situation is similar under Polish law,
according to which an entry in the land register is declarative. Therefore,
registration has rather an explanatory effect, which consists mainly in
recording information on the acquisition of ownership. This approach raises
the question of whether it should be retained or replaced by the rule of
constituent entry [25]. At the same time, Polish researchers are concerned
with the public reliability of land registers, which is considered one of the
fundamental principles of the Polish land registry system [26].

This interpretation of the Law has led to a number of court decisions over
the past five years, in which the courts have relied on the fact of entering
into a real estate contract rather than the fact of state registration and,
accordingly, have considered the buyer under the contract to be the owner,
rather than the person indicated in the register as the owner.

This interpretation was incorrect, and the decisions made on the basis
of this legal position are illegal. The incorrectness of this interpretation
is also evidenced by the fact that in other similar cases, where a legal
provision requires state registration of a right, the acquisition of this right
is linked exclusively to registration, and not to the existence of a basis for
registration. For example, Part 1 of Art. 462 of the CCU states that the
acquisition of intellectual property rights to an invention and utility model
is certified by a patent, and to an industrial design by a certificate. However,
hardly anyone would dare to argue that intellectual property rights to these
objects arise before or regardless of the grant of a patent. The court practice
has not interpreted that the term "the right [...] is certified" means that the
right has already arisen and is only certified by the patent. Of course, this
is nonsense. Meanwhile, the Ukrainian Supreme Court has not been upset
by such nonsense in the area of acquisition of property rights.

Significance of the state registration

The significance of the state registration is to ensure that the information
in the register is true and can be relied upon for the purposes of real estate
turnover — the acquisition of rights to it [27].

State registration of rights is important not only for the acquisition of
property rights, but also for other private law relations (protection of the
rights of persons living in housing, for lending, etc.), as well as public law
relations — for taxation, in the context of measures to prevent corruption,
etc. Therefore, the area in which state registration of rights becomes crucial
is very broad, and a brief classification of the areas in which it is used
indicates the mega importance of addressing these issues in private and
public interests. As such, we can point to the following: a) determination of
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the proper subjects of real estate rights (which is necessary for its disposal,
taxation, control by authorized bodies, including environmental protection
measures); b) establishment of the proper object for real estate transactions
(not only its material characteristics, but also the rights of other persons
to it, and therefore the encumbrances that the real estate owner has),
and in certain cases - the emergence of such an object (in the case of
unfinished real estate) c) the type of registered right, its scope, the moment
of acquisition, change and termination, which is important for the acquirers
both in general and for risk assessment; d) the possibility of forecasting
real estate markets and budget revenues; e) the impact on unauthorized
construction, etc. Each of these areas is worthy of an in-depth professional
study. In this article, we will limit ourselves to the following fundamental
aspects, such as the importance of state registration for the acquisition of
ownership of real estate.

Accordingly, if ownership of real estate is acquired on the basis of
information contained in the register, the acquirer should be considered
bona fide and his right cannot be challenged.

German Professor Wieacker points out that while the protection of the state
of peace is left to the physical possession of the real estate (Paragraphs 854
et seq. of the GCC), the legitimation and transfer functions of the old
Gewere have been transferred to the Land Register [28].

How to resolve disputes over registered rights to the real estate

Ukrainian court practice shows that it is difficult to resolve disputes arising
when a buyer or a lender relied on the data in the register when entering
into a mortgage agreement, and subsequently a person not listed in the
register as the owner proved or tried to prove that he or she had ownership
of the real estate that was the subject of the relevant sale and purchase
or mortgage agreements. In this case, the courts hesitate between the
protection of the owner’s rights (if the person proves that the entry in the
register on the right of another person to the property appeared without any
basis, and in fact he is the owner of the property) and the right of a bona
fide purchaser [29] or bona fide mortgagee.

The GC SC gave preference in the protection of rights to a person whose
ownership of the property was not in the register, but who, in the court’s
opinion, was the owner of the real estate [30]. Another person, identified in
the register as the owner, entered into a mortgage agreement to secure the
performance of the loan agreement, and the mortgagee intended to foreclose
on the property. As a result, the mortgagee found itself in a position where
its claim was not satisfied by the court because the mortgaged property did
not belong to the mortgagor, but to another person.
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Reflecting on these and similar circumstances, which indicate that the
registry data does not play the role for which the registry exists, two
emphases should be made. The first is the significance of the register of
rights to real estate as publicly reliable information, which is guaranteed
by the state. The second is that those who rely on the information in the
register are bona fide participants in civil legal relations (purchasers,
mortgagees).

Therefore, good faith is alpha (A) and omega (0) in civil legal relations
[31]

Therefore, bona fide buyers or mortgagees should not be allowed to bear the
negative consequences of the fraud of others. According to all the canons
of civil law, negative consequences are incurred by the offender. Therefore,
in any case, it is necessary to find out who committed the offence. It may
be a party to a contract that has defects and therefore has grounds for
invalidation, or a registrar who has not fulfilled his or her duties in good
faith when making an entry in the register, or it may be a state or local
government body on the basis of an act of which such an entry was made
in the register. The court must check all these links for the good faith and
legality of the actions of the relevant persons, officials or bodies.

Indeed, there is a dilemma when deciding who to protect: a person who has
every reason to believe that he or she is the owner or a bona fide mortgagee,
as both suffer negative consequences due to unlawful actions of third
parties. Instead, these third parties themselves are left out of the dispute
over the protection of the rights of the persons related to the disputed
property — the owner and the mortgagee. This is a violation of the principle
of justice — the second important principle of civil law.

The protection of the owner’s right seems fair, but it is unfair that the rights
of a bona fide mortgagee are unprotected. Therefore, in this situation, such
a way of resolving the dispute indicates a lack of balance. Preferring to
protect the rights of a person whom the court considers to be the owner
in the absence of a relevant entry in the register, and vice versa, refusing
to protect the rights of a mortgagee in the presence of an entry in the
register of his right, leads to the conclusion that the entry in the register
is unreliable and threatens to put those who relied on this entry at a
disadvantage. The infringer, on the other hand, remains completely free
from the consequences that result from the violation of the owner’s rights
caused by him. The violator may be a criminal who forged documents
for making an entry in the register or for notarizing a property alienation
agreement, or it may be a public authority or local government body that
issued the decision on the basis of which the entry was made in the register.
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In all such cases, it is they who should bear the negative consequences.
After all, it was their actions that provoked further violations — entering
incorrect information into the register, and then entering into a mortgage
agreement, which led the mortgagee to believe that the loan was secured,
relying on the register data.

Therefore, it is hardly fair and reasonable to exclude from the zone of threat
of prosecution the state or local government body that made the unlawful
decision on the basis of which the entry was made in the register and/or
the person who provided false information for making such an entry. After
all, the registration of rights to real estate is regulated by public law and is
under the control of state authorities, which is generally recognized [32].
They should be held liable to a bona fide mortgagee who may demand from
them, in the event of the debtor’s failure to pay the loan agreement, to repay
his debt, since it became impossible to foreclose on the mortgaged property
due to their unlawful actions.

The situation becomes more complicated if it is impossible to bring to justice
the person whose unlawful actions resulted in the entry in the register as a
result of his or her death, and if it is established that there are no grounds
to consider the decision of the state or local government body on the basis
of which the entry was made in the register to be unlawful. It seems that in
these cases, it would also be unfair to impose negative consequences on a
bona fide mortgagee and assume that there was a mishap. If the state has
guaranteed the accuracy of an entry in the register, it must be consistent
and take on the negative consequences of an incorrect entry.

Conclusions

The approach to the significance of state registration of rights should
be universal for all civil legal relations — acquisition of property rights,
mortgage relations, corporate relations, etc.

Neglecting the importance of state registration as a fact that is associated
with the moment of acquisition of property rights is unacceptable, otherwise
it will lead to a complete collapse in civil turnover and protection of the
rights of bona fide persons.

The basis for the acquisition of ownership is a contract/transaction, not
state registration, but only state registration should be the moment of
acquisition of ownership.

If legally significant actions have been taken in reliance on the data in
the register, the negative consequences should not be for the person who
acquired the right to the property (buyer, mortgagee), but for the person or
public authority whose actions led to the incorrect data on ownership in the
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register. At the same time, the mortgagee or buyer who relied on the register
data acquires the right to real estate (ownership or mortgage), and the
person whose right to real estate is violated is entitled to full compensation
for its value.

Transfer of Ownership of Movable and Immovable Property Property
under German Law

A. Legal transactions and principles of the transfer of ownership

I. Obligation and performance (Verpflichtungsgeschdft -
Verfiigungsgeschdift)

This distinction between a transaction of obligation and a transaction of
performance is fundamental to German law:

II. Different principles of the transfer of ownership

1. Principle of separation — principle of unity (Trennungsprinzip -
Einheitsprinzip)

The question of separation — unity is about whether the obligation and the
performance legally form a unit or whether they are two separate contracts
[33].

a. Principle of separation

Under German law, both transactions — obligation and performance — are

independent legal transactions that are clearly separated from one another.
Both are contracts, but with different content [34].?

aa. Obligation?®

Only rights and obligations are created by the obligation contract.* The
best-known example is the obligation of the seller to transfer the item and
the obligation of the buyer to pay the purchase price. Conversely, the buyer
has a claim to the transfer of ownership of the item and the seller has a
claim to the transfer of the money.>

bb. Performance

A right is transferred, encumbered, amended or revoked by means of the
performance [35].° The legal situation in rem is changed by the performance

1 Soergel/Stocker, p. 413.

2 Prutting, margin number 28, p. 18 f.

3 Other terms are "contractual" or "obligatory" legal transaction, Priitting, margin number
28, p. 18.

+ Prutting, margin number 28, p. 19.

5 Soergel/Stocker, p. 412.

¢ Medicus/Petersen, margin number 25, p. 13.
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to fulfill the claims from the obligation. It is a contract under property law’.
The performance therefore has a double effect:®

— Fulfillment of the claims from the obligation contract: The claims
and obligations from the obligation contract are fulfilled by the
performance. Using the example of the performance of the purchase
contract, this is the transfer of ownership of the item by the seller and
the transfer of ownership of the money by the buyer. The performance
is therefore also referred to as a "fulfillment transaction";

— Change in the legal attrribution of the item: Ownership of the object
of purchase is transferred from the seller to the buyer. Similarly,
ownership of the money is transferred from the buyer to the seller.
This is why the performance transaction is also called a "property law"
or "in rem" legal transaction.’

This is, for example, the transfer of ownership of the object of purchase
in order to fulfill the obligation arising from the purchase agreement: Two
obligations arise from the purchase agreement:

— After conclusion of the purchase contract, the seller is obliged to
transfer ownership of the purchased item to the buyer;

— At the same time, the buyer is obliged to pay for the purchased item,
i.e. to transfer ownership of the money to the seller.

The transfer of ownership of the purchased item and the transfer
of ownership of the money are each carried out by means of separate
performance transactions. These performance transactions are carried out
to fulfill the obligations arising from the obligation transaction.

The transaction for the transfer of ownership!® (Ubereignung) consists of two
parts: The agreement in rem (dingliche Einigung) on the transfer of ownership
and an element of publicity:!! In the case of movable property, the handover
(Ubergabe),' in the case of real estate, the entry in the land register.'?

b. Principle of unity (Einheitsprinzip)
Other legal systems follow the principle of unity [36].!*

The purchase agreement not only creates the obligation to transfer
ownership and to pay the purchase price: The purchase agreement also

7 Prutting, margin number 28, p. 19.

8 Soergel/Stocker, p. 413.

9 Prutting, margin number 28, p. 18.

19 The purchased item and the money.

1 The change in the absolute right of ownership should be externally recognizable in the
interest of secure legal transactions; Prutting, margin number 371, p. 162.

12 The procurement of direct possession.

13 Priitting, margin number 371-374, p. 162-164; margin number 354 - 358, p. 155-157.

14 Also referred to as the consensus principle, Baur/Stlirner, § 5 margin number 42, p. 56.
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brings about the change in title at the same time: ownership of the object of
purchase and the deposited purchase price are transferred upon conclusion
of the purchase agreement [37].1°

2. Principle of causality - principle of abstraction (Kausalitdtsprinzip
— Abstraktionsprinzip)

If one follows the principle of separation, then the relationship between the
two separate contracts (obligation — performance) must be clarified. This is
done using the concepts of causality and abstraction.!®

a. Principle of causality

The term "causality" (Kausalitdt) originates from the causa [38]'” of Roman
law. Roman law understood this to mean the legal reason for the (property
law) change in the legal attribution of an object or a right.!® Austrian law,
for example, follows this principle.

The causal principle states that a performance of property cannot be made
per se, but only on the basis of a reason recognized by the legal system. In
other words, the transfer of property rights must be based on a valid title
(legal ground, Rechtsgrund, causa) [39].!° Neither the reason for acquisition
(the obligatory transaction) nor the method of acquisition (the transaction of
performance) on their own, but only both together bring about the transfer
of ownership [40].%°

If the title (causa) is invalid or is revoked retroactively (ex tunc), the right in
rem ceases to exist retrospectively. In other words, the lack of title prevents
the transfer of rights and what has been transfered can be reclaimed on the
basis of property law.?! In simple terms: The transferor — e.g. the seller —
has never lost his ownership and can therefore, as the owner, demand the
return of the item from the purchaser (vindication).

b. Principle of abstraction

In contrast, the principle of abstraction applies in German law: the validity
of the transaction under property law, e.g. the transfer of ownership,
remains unaffected if there is no valid causa.??

15 Baur/Sturner, § 5 RN 42, p. 56. Soergel/Stocker, p. 413 with an example from Polish
law. On the principle of separation or unity in French law Stadler, p. 29-31.

16 Soergel /Stocker, p. 414.

70On the causa: Zwalve/Sirks, pp. 273-276.

18 Soergel /Stocker, p. 414.

¥ Thus for Austrian law: Heindler, RN 54, p. 18. The title is the obligatory legal transaction
(transaction of obligation). The title is not the agreement on the transfer of ownership
(transaction of performance), ibid.

20 For Austrian law: Gschnitzer, p. 100, no. 1

21 Heindler, margin number 55, p. 18.

22 Soergel/Stocker, p. 414.
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If the principle of abstraction applies, the validity of the transaction under
the law of obligations and the performance under the law of property
(in rem) must be considered separately: Thus, the ineffectiveness of the
obligation?® does not result in the ineffectiveness of the performance;
however, claims for restitution (condiction, Kondiktion) of the object** and
the money?® may arise.?® If the transaction of performance is ineffective,?’
the claims arising from the obligation remain in force.?®

The implementation of the principle of separation and the principle of
abstraction in German law is a constructively complicated choice. However,
the effects protect legal and commercial transactions through the clear
attribution of ownership through the constitutive publicity act — the
handover or the land register entry.?

Transfer of Ownership under German Law

Obligation and Perfermance
Under Garman Law

Obligation Performance

leiagmw ar To fulfill the obigalion under the Obligatory T:a"s.-acla.:»n.
antFa.:tum transaction - Property Law Transaction or Transaction in ream
E.g. sell and purchass agreement, Te change the legal attribution of a property.

donation agreement Abstract transaction

Causal transaction
Transfer of ownearship:

— e—

Transaction in rem Element of publicity
Movable property Agreement in rem Handover
5929 5, 1 BGB Change of direc] possassion.
Immovable property Agreerment in rem Eniry Into the land register
§ 873 BGE (conveyance) - —

§ 925 BGB Registration Apglicalion of

appraval regesiralion
& Varhand deutschar Planchriafanken a, V o u \'j'{j'FJ

2 E.g. the purchase contract.

24 Of the object of purchase.

25 Of the purchase price.

26 This will be explained in detail in section C.

27Example: A sells B a car (obligation). The purchase contract is valid. A then transfers
ownership of the car to B to fulfill the purchase contract (performance). It later transpires
that the performance is void. This means that ownership has not been transferred. A
is still the owner. However, A is still obliged under the purchase agreement to transfer
ownership of the car.

28 Soergel/Stocker, p. 412-415.

29 Baur/Sturner, § 5, margin number 42, p. 57.
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III. The acquisition of ownership of movable property under German law

Under German law, the transfer of ownership of movable property under
property law requires agreement (Einigung) and handover (Ubergabe) (§ 929
BGB), the so-called transfer of ownership (Ubereignung).®

1. Agreement (Einigung)

The agreement is a contract in rem in which the contracting parties agree
that ownership of a specific object is to be transferred to the purchaser.
The agreement must relate to a specific object.?! The agreement is called
"in rem" because it is intended to bring about a change in the legal
situation in rem.3?

In the case of movable property, the agreement is not bound to any form
and in practical legal transactions is not usually expressed in words at all,
but is tacit.3?

The abstract nature of the transfer of ownership, i.e. the independence of
the existence and effectiveness of the causal transaction (Kausalgeschdift),**
exists for movable as well as immovable property.3°

2. Handover (Ubergabe)

According to Para 929 sentence 1 of the German Civil Code (BGB,
Biirgerliches Gesetzbuch), the transfer of ownership of the movable property
requires not only an agreement but also a handover of the property, i.e.
a change of direct possession.*® The transfer requires a change of direct
possession that is intended by both parties.?” This handover is the act of
publicity (Publizitditsakt) for movable property.

B. The acquisition of ownership of immovable property under German
law

Under German law, the transfer of ownership of a (immovable) property
also requires a performance transaction. As with movable property, this
transaction consists of an agreement in rem and an act of publicity
(Publizitditsakt).

30 Priitting, margin number 371, p. 162.

31 Priitting, margin number 372, p. 163. This is an expression of the principle of certainty
(Bestimmtheitsgrundsatz) and the principle of specialty (Spezialitdtsprinzip) in German
law, ibid.

32E.g. the transfer of ownership of the purchased item from the seller to the buyer.

33 Prutting, margin number 372, p. 163.

3*E.g. the purchase contract.

3% Priitting, margin number 373, p. 163.

36 Priitting, margin number 375, p. 164.

87 Pritting, margin number 376, p. 165. In most cases, this is done by handing the object
over to the acquirer, ibid.
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However, there are special regulations for the agreement in rem (Einigung)
of real estate. Publicity is also established for real estate through entry in
the land register (Grundbucheintragung). In the case of movable property,
this takes place through possession.

I. Significance of the land register (Grundbuch) [41; 42]®
1. Structure of the land register

Legal relations and business require a large number of transactions in
rem for the purpose of transferring existing rights, establishing new rights
or terminating existing rights. One of the necessary foundations of secure
legal transactions is the certainty that the contractual partner with whom
a performance is agreed is the true beneficiary. In the case of real estate
law, the land register serves this purpose as a public register of the legal
relationships in rem of the property [43; 44].%°

It is therefore not surprising that the state declares the registration of real
estate and the legal transactions affecting it to be a matter for which it is
responsible.*°

The land register implements the principle of publicity (Publizitditsprinzip)
in real estate law: In order to be effective, a legal transaction must be
entered in the land register (Para 873 BGB).*! Neither the BGB nor the
Land Register Regulations (Grundbuchordnung, GBO) contain a statutory
provision specifying which rights and legal relationships can be registered.
When determining the group of rights that can be registered in accordance
with Para 892 BGB, one must therefore start from the purpose of the land
register, which is to represent the legal relationships to land.*?

38 On the land register systems in Europe and some non-European countries: This is dealt
with in detail by the Round Table on Security Rights over Real Property (Runder Tisch
Grundpfandrechte, RTG):
app.vdpgrundpfandrechte.de - Questionnaire - Chapter II - Public Disclosure Requirements
and Protection of Trust — passim.

In this database, the Round Table on Security Rights over Real Property at the vdp
(RTG) makes the results of its work known to the public. In the RTG, experts from over
35 countries in Europe, Japan and North America examine and compare the dogmatic
foundations and practical use of security rights over real property in various countries.
The activities of the Round Table were most recently described by Stocker/Stlrner,
passim and Lassen/Seeber, passim (in comparison with other approaches to comparing
mortgage law regulations).

About the Round Table: https://www.vdpgrundpfandrechte.de/en/.

%9 Prutting, RN 204, p. 89 f. For the foundations and historical development of the concept
of the "land register", see Brinkmann/Schmoeckel, passim and Nossek, passim.

‘0 Baur/Sturner, § 14 margin number 2, p. 167 f.

“l Baur/Sturner, § 14 margin number 11, p. 170.

42 Baur/Sturner, § 15 margin number 28, p. 178.
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The following, in particular, are eligible for registration:*?

— Ownership (Eigentum) of the property (Grundstiick) and rights
equivalent to real property (grundstiicksgleiche Rechte);**

— limited rights in rem (beschrdinkte dingliche Rechte) to real estate;*

— Restrictions on performance (Verfiigungsbeschrdnkungen) and
prohibitions on acquisition (Erwerbsverbote).

2. Protection of good faith (Schutz des guten Glaubens) in the land
register

An inaccuracy in the land register can occur for the following reasons, for
example:

— Incorrect action by the land registry;
— legal changes outside the land register (e.g. inheritance);
— nullity of a legal transaction in rem.

The entries in the land register are initially presumed to be correct (Para 891
BGB). This applies in two directions: A registered right is presumed to
exist and to be attributed to the registered beneficiary. A deleted right is
presumed not to exist. However, except in the case of acquisition in good
faith (gutgldubiger Erwerb), there is no presumption that the land register
is complete: there is therefore no presumption that no rights other than
those registered exist.*®

43 Baur/Stlrner, § 15 margin number 29 - 34a, p. 178 - 180; see also Baur/Sturner, § 19
margin number 6, p. 236 f.

“ These are rights that are treated like real estate: They can be sold and encumbered like
immovable property. Examples are:

— the heritable building right (Erbbaurecht). The beneficiary of the heritable building
right can physically erect a building on someone else’s land plot; legally the building
is erected on the heritable building right. This is a special regulation: In principle,
under German law, the owner of the land plot is also the owner of the erected building
(superficies solo cedit);
— residential property (Wohnungseigentum). However, this is disputed: the prevailing
opinion does not see residential property as a right equivalent to real property, but as
"real ownership" (echtes Eigentum).
S. Baur/Stlrner, § 15 margin number 26, p. 177 f.; overview: Baur/Stlrner, § 3, margin
number 46, p. 31.

*5These are rights of use and exploitation that are "split off" from ownership. Examples
are easements (Dienstbarkeiten) or mortgages (Grundpfandrechte). See Baur/Sturner, §
3 margin number 35-41, p. 27 f. Under German law, liens (pledges, charges) on movable
and immovable property are always rights in rem; Baur/Sturner, § 3, margin number 46,
p. 31 (Ubersicht).

6 Pruitting, margin number 210, p. 91. The reverse is the case with the acquisition in good
faith of a right to the land: In this case, the public faith of the land register creates a
fiction of the completeness (Fiktion der Vollstdndigkeit) of the land register: the purchaser
acquires the right to the land, e.g. ownership, free of all encumbrances that are not
evident from the land register (Pratting, margin number 228, p. 97).
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The BGB increases the presumption to an irrefutable fiction of the accuracy
of the land register if legal transactions are carried out in good faith with a
person entered in the land register as the legal owner: The BGB stipulates
that the content of the land register is deemed to be correct in these cases.*’
An indispensable prerequisite is that the purchaser is in good faith, i.e.
believed in the accuracy of the land register (Richtigkeit des Grundbuchs).
Good faith*® does not have to be proven by the purchaser. The party
disputing the validity of the acquisition must prove that there was no good
faith. Good faith is excluded, for example, if an objection (Widerspruch) to
the right is entered in the land register.*

The "content of the land register" (Inhalt des Grundbuchs), which is covered
by the protection of good faith, is the legal information. Factual information,
such as the size, location or development of the property are not included.
Of the legal details, only those that belong in the land register according to
their content enjoy good faith (e.g. not about a person’s legal capacity).>

Public belief (6ffentlicher Glaube) has a positive and a negative effect:

The positive effect is that if someone acquires a property right in good faith
from the person entered in the land register as the entitled party, this right
is transferred to the acquirer as if the seller had actually been the entitled
party (§ 892 (1) sentence 1 BGB). Registration (Eintragung) and good faith
replace the transferor’s missing right.>! The acquisition in good faith is
effective. This means that the acquirer of the property or property right
can effectively transfer it onwards, even to someone who could not have
acquired it directly due to bad faith.>?

The negative effect is a fiction of the completeness of the land register. The
purchaser acting in good faith acquires the property right, e.g. ownership,
free of all encumbrances that are not evident from the land register. If, for
example, a mortgage has been wrongly deleted, ownership is transferred
to the purchaser unencumbered by this mortgage. The mortgage expires.>3

To compensate for the loss of rights, the former true beneficiary has a claim
against the unauthorized seller for unjust enrichment.>* If the transferor

47 Priitting, margin number 212, p. 92.

*¢ Anyone who does not know and does not need to know that the land register is incorrect
is deemed to be acting in good faith.

49 Prutting, margin number 213 f., p. 92 f.

50 Priitting, margin number 219, p. 94.

51 Priitting, margin number 225, p. 96.

52 Priitting, margin number 231, p. 98.

53 Priitting, margin number 228, p. 97.

5% As a rule, this will be a condictio of the former true beneficiary against the unauthorized
seller. The claim is for the return of what is obtained (Herausgabe des Erlangten) through
the performance transaction (§ 816 (1) sentence 1 BGB).
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himself was acting in bad faith, claims for damages in tort® are also
available.5®

In the event of breaches of official duty by the land registrar, the state shall
be liable instead of the civil servant under the same conditions and to the
same extent as the civil servant would be liable.%”

3. View on other countries

In Europe, there are two groups when it comes to the question of whether
the land register entry is constitutive for the transfer of ownership.

Registration is not constitutive in the countries of the Romanic jurisdictions
(France, Italy, Spain, Belgium), the Nordic countries and Poland.>® On the
other hand an acquisition in good faith is possible in Poland and Spain,
but not in the Netherlands.>

Similar rules apply for creation, transfer and bona fide acquisition of
mortgages.®°

II. Transaction of obligation

The transaction of obligation under the law of obligations for the legal
acquisition of ownership is usually a purchase agreement. A contract
under the law of obligations for the transfer or acquisition of ownership of
immovable property requires notarization.®!

III. Transaction of performance

In the case of immovable property, the rule applies that the acquisition of
ownership requires agreement (Einigung) and the entry of the new owner
in the land register (Eintragung ins Grundbuch).%?

55 In other words, if the seller knew that he was not the owner of the right but wanted to
harm the true beneficiary (§§ 823; 826 BGB).

56 Priitting, margin number 234, p. 99.

578§ 839 BGB; Art. 34 GG. The state is only entitled to recourse against the land registry
official if the official has acted with intent or gross negligence; Art. 34 S. 2 GG. See
Priitting, margin number 256, p. 108.

58 app.vdpgrundpfandrechte.de - Questionnaire - Chapter II - Public Disclosure Requirements
and Protection of Trust — Q.18.

59 app.vdpgrundpfandrechte.de - Questionnaire - Chapter II - Public Disclosure Requirements
and Protection of Trust — Q.19.

%0 app.vdpgrundpfandrechte.de - Questionnaire - Chapter II - Public Disclosure Requirements
and Protection of Trust — Q.21 to Q.29.

618§ 311b (1) sentence 1 BGB.

62§ 873 BGB. Priitting, margin number 354, p. 155.
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1. Agreement - Einigung (conveyance; Auflassung)

The agreement®® (Einigung) must be declared in the simultaneous® presence
of both parties (gleichzeitige Anwesenheit beider Teile) before a competent
authority.® This agreement is called "conveyance"®® (Auflassung) in the
case of the transfer of ownership of real estate.®” Any German notary is
competent to accept the conveyance (Entgegennahme der Auflassung).%®

In the case of real estate, too, the transaction under the law of obligations
must be clearly separated from the transaction in rem (the performance).
It is stipulated that the conveyance should only take place if the deed
(Urkunde) of the obligatory transaction — e.g. the notarized purchase
agreement — is presented.®’

In practice, conveyance is carried out at the notary immediately after the
purchase agreement has been notarized. The purchase agreement and the
conveyance are two separate legal transactions.”

2. Entry (Eintragung)

In the case of movable property, in addition to the agreement in rem
(Einigung), it is also necessary to hand over (Ubergabe) the property to the
purchaser in order to effect the transfer of ownership [45].”

In the case of real estate, only the agreement in rem (conveyance,
Auflassung) and the entry in the land register (Eintragung ins Grundbuch)
together can effect the change in title.”? In this way, the legislator ensures
that the actual legal situation and the book status generally correspond.”

The land registry officials are subject to special inspection obligations for
the entry: For example, the deed of causal transaction’” and the notarial

%3 In other words, the contract in rem as part of the performance transaction.

% Attendance does not have to be in person, representation is possible.

65§ 925 BGB.

66 Tbid.

678 29 GBO requires that the conveyance be evidenced by a "public or publicly notarized
deed" for entry in the land register. Therefore, in practice, the conveyance is notarized;
Priitting, margin number 355, p. 155 f.

%8 Priitting, margin number 355, p. 155; Baur/Stlrner, § 22 RN 2, p. 284; margin number
3, p. 285.

69§ 925a BGB. Priitting, margin number 356, p. 156.

70 Prutting, margin number 356, p. 156.

71 On registration systems for real estate: Lassen/Seeber, p.117 f.; for movable property:
Lassen, Registration, passim.

2The necessary publicity of the transfer of ownership is therefore not achieved by the
change of possesion (as with movables), but by the entry in the land register (principle
of publicity or disclosure; Publizitdtsprinzip or Offenkundigkeitsprinzip); Priitting, margin
number 38, p. 22 f.

7 Baur/Sturner, § 19 margin number 22, p. 241.

" E.g. the notarized purchase contract.
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deed of conveyance” must be submitted.” The effect of the entry is that
ownership is transferred to the purchaser. The economic unity of the
property is preserved by the fact that essential components and accessories
are also transferred with the transfer of ownership.””

In addition to the substantive legal (materiell-rechtlich) requirements, entry
in the land register is also subject to formal requirements.”®

The first requirement for an entry is an application (Antrag):”® As a rule, the
land registry does not act ex officio, but should only effect an entry upon
application.®® This also applies if, apart from the application, all substantive
legal bases for the entry are present. The application is neither a legal
declaration of intent (weder eine rechtsgeschdiftliche Willenserkldrung) nor
any other substantive legal requirement (noch sonst ein materiell-rechtliches
Erfordernis):®! The application for registration (Eintragungsantrag) is merely
addressed to the land registry and is not bound by any form [46].5?

Both the holder of the right concerned and the person in whose favor the
right is to be registered are entitled to file an application.®?

The second requirement for entry in the land register is registration
approval (Eintragungsbewilligung). This is the consent of the party affected
by the entry.®* Only the passive party comes into consideration here.®®
The registration approval is a unilateral declaration addressed to the land
registry.®® The registration approval must be clearly distinguished from the
declaration of intent of the substantive legal agreement (the conveyance)®’.

C. The abstraction principle in practice

The effect of the principle of abstraction (Abstraktionsprinzip)
becomes apparent if the contractual obligation (schuldrechtliches
Verpflichtungsgeschdift) is null and void (nichtig).

75§ 29 GBO.

76 Baur/StlUrner, § 22, margin number 13-15, p. 287 f.

7 Baur/StlUrner, § 22, margin number 22, p. 290.

78 Pritting, margin number 273, p. 114.

7 Priitting, margin number 274, p. 114.

808 13 (1) sentence 1 GBO.

81 However, it is a formal requirement.

82V. Civil Senate of the Reichsgericht, decision of 16 May 1903, RG Z, 54, p. 378-386 (384).

83 Passive and active parties, § 13 para. 1 sentence 2 GBO. Prutting, margin number 274,
p. 114.

84§ 19 GBO.

85 This is, for example, the seller in the case of a real property sale; Priitting, margin number
276, p. 115.

8¢ Priitting, margin number 277, p. 115.

87 Baur/Stlirner, § 16, margin number, p. 194. On the legal nature of the registration
approval: ibid., § 16, margin number 25-31, p. 195 {.
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Example: V sells a plot of land to K (purchase agreement 1) and declares
conveyance. K is entered in the land register as the new owner.

K later sells the property to D (purchase agreement 2) and declares
conveyance. D is entered in the land register.

V contests (anfechten) purchase agreement 1 between V and K.

Situation 1: The avoidance (Anfechtung) takes place after the conclusion
of purchase agreement 2 between K and D, conveyance and entry of the
change of ownership to D in the land register.

Situation 2: The avoidance takes place after the conclusion of purchase
agreement 2 between K and D, but before the conveyance and land register
entry of the change of ownership to D.

Situation 3: Purchase agreement 1 is not contested. After the entry of D in
the land register, it turns out that the performance under property law is
invalid.

It should be noted that the abstract nature of the performance transaction
does not mean that a legal change made without legal grounds - in this
case without a valid purchase agreement — must be accepted. Rather,
it is the task of the institute of unjust enrichment® to "reverse" such
unjustified performances.®’

1. Ownership situation after conclusion of purchase agreements 1 and 2

In the example case, purchase agreement 1 represents the contractual
transaction of obligation (Verpflichtungsgeschdift) between V and K. The
transfer of ownership of the property with entry in the land register is the
performance transaction under property law (Erfiillungsgeschdift) to fulfill
the seller’s obligation under purchase agreement 1.

The same applies to purchase agreement 2 and the conveyance and land
register entry in favor of D. As a result of the entry, D becomes the owner
of the property.

2. Effect of the challenge (Anfechtung)

According to German law, challenge (Anfechtung) is a right of disposition
(Gestaltungsrecht). It has the effect that the contested (challanged) legal
transaction is invalid from the outset (ex tunc) [12].9°

The contractual obligation (Verpflichtungsgeschdift) — the purchase
agreement — is invalid from the outset due to the challenge (Anfechtung).

8 The condictio, § 812 BGB.

8 Baur/Sturner, § 5, margin number 44, p. 57.

° For detailed information on rights of formation under German law: Lassen, [TepeTBopio-
BaABHi IIpaBa, passim; on challenging (Anfechtung): ibid., pp. 196-197.
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3. Condition claim after avoidance

However, due to the principle of abstraction, the performance transaction
in rem (dingliches Erfiillungsgeschdift) remains effective after the purchase
agreement has been contested: K became the owner of the property through
its entry in the land register. D therefore acquired the property from the
true owner.

In such cases, reverse (Riickabwicklung) is effected via the law of unjust
enrichment, i.e. condictio.’® The principle here is that the condictio is
undoubtedly only made between the partners of the void causal relationship
(nichtiges Kausalverhdltnis), i.e. in the relationship between V — K.%?

Otherwise, the person who has obtained something through the
performance (Leistung) of another person without legal grounds is obliged
to return what he has obtained.®?

a. Through the performance of another person (Durch Leistung eines
anderen)

Performance (Leistung) is the deliberate, purposeful increase of third-party
assets.?* The condictio indebiti refers to payments made to settle a liability.

In the present case, the performance was the transfer of ownership from
V to K. V performed to fulfill its liability under purchase agreement 1.

b. Obtained something (Etwas erlangt)

What is obtained can be anything that can be the subject of legal
transactions [47].%°

In the example case, K acquired ownership of the property.
c. Without legal grounds (Ohne Rechtsgrund)

The legal reason for the benefit was missing from the outset.?®

91 Medicus/Petersen, margin number 669, p. 351.

Under German law, condictions are divided into performance condictions
(Leistungskondiktionen) and non-performance conditions (Nichtleistungskondiktionen). In
the present case, this is a performance condition, as V has effected a performance (eine
Leistung bewirkt) for K. A performance is the deliberate, purposeful increase of third-
party assets (Medicus/Petersen, margin number 666, p. 350).

92 Medicus/Petersen, margin number 669, p. 351. An exception may exist if K had given
the property to D as a gift. In this case, the so-called direct recourse (Durchgriffshaftung)
according to § 822 BGB comes into consideration; ibid.

9 Performance condictio pursuant to § 812 para. 1 sentence 1 var. 1 BGB; Medicus/
Petersen, RN 664, p. 348. This is the so-called condictio indebiti, Medicus/Petersen,
margin number 689, p. 363.

94 Medicus/Petersen, margin number 666, p. 350.

95 Medicus/Lorenz, § 61, margin number 11, p. 411.

96 Medicus/Petersen, margin number 689, p. 369.
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Purchase agreement 1 was invalidated by the challenge from the outset,
i.e. retroactively to the date of conclusion of the purchase agreement. There
was therefore always no legal basis for performance.®”

d. Duty to surrender of what has been obtained (Verpflichtung zur
Herausgabe des Erlangten)

The legal consequence is that V can demand the surrender of what K has
obtained. The debtor of the condictio is solely K. He must return what he
has obtained through the enrichment. This is precisely the legal position
that he acquired without legal grounds through the performance.®®

Anything that is tangible can be considered as "obtained": If, for example,
the debtor in possession has obtained ownership, restitution means
retransfer of ownership. Due to the principle of abstraction, this also
frequently occurs in the case of ineffective obligations.*?

In our example case (situation 1), K therefore basically owes the retransfer
of the property to V.

e. Compensation for lost value (Wertersatz)

Now, however, K is no longer the owner of the property. He has sold it on
to V and transferred ownership.

Due to the principle of abstraction, K was also true owner (rechtmdfSiger
Eigenttimer) at all times. D therefore acquired from the owner and thus
became the true owner himself.

It should also be noted that in the case of reverse of a transaction, the
condictio is only between the parties to the obligatory transaction. In this
case, this is purchase agreement 1 between V and K.

However, if the debtor is unable to surrender what he has obtained, he
must reimburse the value.!?° This is the case, for example, if the item
obtained has been resold.!°!

The amount of the value to be compensated is the objectively determined
market value.'® If the debtor of the condictio has sold the item for more

971t is also conceivable that the legal reason for the performance ceases to exist at a later
date. In this case, too, there is a claim of unjust enrichment, the condictio ob causam
finitam (§ 812 (1) sentence 2 var. 1 BGB).

%8 Medicus/Lorenz, § 67, margin number 2, p. 434.

% 1bid, § 67, margin number 3, p. 434.

1008 818 (2) alt. 2 BGB.

01Medicus/Lorenz, § 67, margin number 11, p. 436.

102Thid, § 67 margin number 12, p. 436.
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than the market value, any proceeds from the sale that exceed the market
value are generally not to be compensated.'®

This means that K must pay to V the market value of the property in cash.
f. Synallagma and balance (Saldo)

As a result of the challenge (Anfechtung), purchase agreement 1 has become
invalid. As a result, V’s obligation to provide K with ownership of the
property has lapsed.

However, the obligation of K to pay the purchase price to V is also invalid.

I.e.: V has a claim against K for retransfer of the property.'°* K also has a
condictio claim against V: for repayment of the purchase price paid.

If K were still the owner of the property, he would have to transfer the
property back to V. For his part, V would have to repay the purchase price.!%®

In principle, the debtor od the condictio is obliged to return what he has
obtained - i.e., the ownership of the property. However, since in situation 1
K only owes compensation in money, in practice the balance (Saldo) can be
formed between the two monetary claims: Both monetary claims are offset
against each other. Only the excess must be paid.!°

4. Challenging prior to closing transfer of title to D

The legal situation is different in situation 2: The challenging takes place
after the conclusion of purchase agreement 2 between C and D, but before
the conveyance and land register entry of the change of ownership to D.

Such a case is very theoretical in nature. The notarization of the purchase
agreement (here purchase agreement 2), the conveyance and the registration
approval are usually carried out in one appointment with the notary. The
time gap required for this constructed case does not regularly exist in
practice.

In this theoretical case, K would still be the owner of the property. As a
result of V’s claim to condictio, K must transfer ownership of the property
back to V. K also receives the purchase price back from V.

However, purchase agreement 2 between K and D continues to exist. D still
has a claim to ownership of the property. And to precisely this property,
not just any property.

103Medicus/Lorenz, § 67 margin number 12, p. 436. This may be the case, for example, in
the event of a breach of public morals (gute Sitten) or bad faith (Bdsgldubigkeit).

1940r if K has already resold the property, V is entitled to compensation for the market value
in money.

195S0-called "enrichment law synallagma"; Medicus/Petersen, margin number 223, p. 107.

106Medicus/Petersen, margin number 224, 225, p. 107 f.
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The rules on the impossibility of providing a performance (Unméglichkeit
zur Erbringung der geschuldeten Leistung) owed apply here. In individual
cases, it must be examined whether D could be entitled to compensation
for non-performance. However, it would also have to be taken into account
that D saves the purchase price.

5. Invalidity of the in rem performance transaction between V and K

Situation 3 is similar theoretic to the case in situation 2: Purchase
agreement 1 is not challenged. However, after D’s entry in the land register,
it turns out that the performance transaction (Erftillungsgeschdft) under
property law is invalid.

The agreement in rem (the conveyance) usually takes place at the same
time as the notarized purchase agreement is concluded. A situation in
which the purchase agreement is effective but the conveyance is ineffective
is somewhat contrived.

The legal situation in this case would be as follows:
K has not become the owner of the property.

D therefore did not acquire the property from the true owner. However, K
was entered in the land register. D was entitled to rely on this entry and
therefore acquired ownership in good faith. V has lost the ownership.

In addition, various claims for compensation under the law of obligations
may exist between the parties involved.

D. Excursus: The procedural situation

In the above example case, variant 1, V can assert his claim for retransfer
of the property against K in court.

I. Retransfer of the property

German civil procedure law provides for the action for performance
(Leistungsklage). The action for performance serves to enforce claims [48].107
This can be a claim for the surrender — for conveyance and handover — of a
property. Only a judgment for performance can be enforced. %8

In principle, in civil proceedings, each party bears the burden of
assertion and proof for all facts that are a prerequisite for their claim.!%°
It is not necessary to prove legal principles. The court must be aware of
these.!1°

107According to § 194 (1) BGB, a claim is the right to demand an action or omission from
another party.

108 Jacoby, ch. 7, margin number 4, p. 87.

109Tbid, ch. 14, margin number 11, p. 181.

10Iura novit curia. Jacoby, ch. 14, margin number 12, p. 181.
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There are exceptions to this principle of the burden of proof if the law
expressly stipulates this. This is the so-called reversal of the burden
of proof.!!'! This applies, for example, if the claimant demands that the
defendant surrenders a property on the grounds that he himself (the
claimant) is the owner: if the defendant is entered in the land register, the
plaintiff must prove the facts on which his assertion of ownership is based.

In our case, this means that V must prove that
— he has challenged the purchase agreement 1;
— facts existed on the basis of which he asserted the challenge.

V can sue directly for performance, namely retransfer of the real property. It
is not necessary for him to first bring an action for a declaratory judgment
on the legal situation following his challenge in order to then — based on
the declaratory judgment — bring the action for condictio.

V’s claim is for the retransfer of the property.
II. Claim for compensation in money

In the example case, K has already sold the property on to D. V then only
has a claim for compensation for value in money against D.

Alternative 1: If V knows that K has resold the property, V can only bring
his action directly for compensation. This is his claim under substantive
law.

Alternative 2: If V is unsure whether K has resold the property, there is the
following possibility:

He can submit a main request (Hauptantrag) for retransfer of the property.
Alternatively (Hilfsantrag), he can also apply for the value of the property to
be compensated to him in money if K is no longer the owner of the property.

Such an auxiliary request (Hilfsantrag) can be filed by the claimant in the
event that he does not prevail with the main request (Hauptantrag). This
is permitted if the main and auxiliary requests are legally or economically
related.!!?

Alternative 3: V only learns during the process that K had sold the property
in the meantime.

In this case, V can change the claim from retransfer of the property to
payment of compensation in money.

Such a conversion is possible if, instead of the original subject matters of
action (Klagegegenstand), a different subject matters of action or interest

1 Jacoby, ch. 14, margin number 42, p. 189.
12Tbid, ch. 8, margin number 22, p. 112.
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is now claimed due to a subsequent change.!!®* The claimant can no longer
demand the original object of the action; instead, to avoid a new lawsuit, he
now demands a different object, i.e. a different object of the procedural claim
[49].1* In the case of a condictio claim, this includes when the surrender of
the enrichment is now demanded instead of performance.!'*The change must
have occurred or become known to the claimant after the action was filed.!'®
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Abstract

The relevance of the topic of the article stems from the ongoing significance of
remuneration in both scientific and practical discourse. While the general aspects
of remuneration — its structure and essence —have been widely studied, the
application of specific remuneration elements as methods to stimulate employees
has received less attention. This applies in particular to the system of stimulation
by establishing qualitative and quantitative indicators of the efficiency and
productivity of employees in performing their duties. This article aims to address
this gap by examining the application of Key Performance Indicators (KPIs) and
the allocation of company shares as distinctive tools for incentivizing employees
towards higher productivity. For this purpose, formal-logical, comparative,
analytical and synthetic research methods are used. The authors conclude that
bonuses based on KPI performance are a promising way to motivate employees
and are designed to improve labor efficiency at the enterprise through material
incentives for employees. Integrating KPIs into the remuneration system enables
a clear differentiation of employee performance levels. For the KPI system to be
effective, it must be absolutely transparent. A performance evaluation scheme
must also be created, with the help of which employees will be motivated to
achieve results. In order to fairly calculate payments based on KPI, all payments
to the employee should be taken into account. The article also explores the
distribution of company shares among employees as an increasingly popular
mechanism for employee rewards. One notable advantage of this approach is
that the original owner retains ownership of the shares while linking employee
remuneration to dividends. Another model involves the sale of shares with
options, either incorporated into the share purchase and sale agreement or
established through a separate agreement. These mechanisms offer innovative
pathways to align employee incentives with the company’s success, fostering
enhanced productivity and engagement.
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AHoTauisa

AxmyanvHicme cmammi 060YMO8NIEHA MuUM, WO NUMAHHSL oniamu Npayi
3aexx0u nepebysarome Y ueHmpi yeazu HAYKo8UIi8 i NpaKmukie. Ymim, 8 oCHO8-
HOMY, acneKkmamu Haykosux 00CNiO)KeHb € 3a2albHI NUMAHHS oniamu npaud,
ii cmpyxmypa ma cymHicms, mooi ik npobremu 8UKOPUCMAHHSL PI3HUX eJle-
MeHMI8 onamu npayl NPAayisHUKI8 1K Memooy CMUMYIO8AHHS NPAUIBHUKI8
sugueHo HedocmamHwo. Lle cmocyemuvces, 30Kpema, cucmemu CMmuMyao8aHHs
WAAXOM YCMAHOBAEHHS SIKICHUX | KUIbKICHUX NOKA3HUKI8 eheKmueHocmi ma
Npoo0yKmueHOCMI BUKOHAHHSL NpauieHUKamu ceoix obos’sizkie. Came momy
Mmemoro yiei cmammi e acnekmu 3acmocysaHHst Key Performance Indicators ma
HAOUIeHHSl AKYIAMU NPAUIBHUKIE SIK 0COONUBL CMUMYNAUITHL harKkmopu npayie-
HUKI8 HA WXy 00 NpodyKmueHoi npaui. 3 yYiero mMemor 8UKOPUCMO8YOMbC s
POPMANBHO-I02TUHI, NOPIBHSIbHI, AHAJIMUUHL MA CUHMEeMUUHL Memoou OOCi-
OoKeHHsl. AemopKu OillluU BUCHOBKY, U0 NPEeMilo8aHHSL 34 pe3ybmamamu
sukoHaHHs KPI e nepcneKmugHUM Cnocobom Momueayii NpayieHUKI8 i NOKU-
KaHe nidsuwiumu eqpeKmugHiCms npayi Ha nionpuemcmasi uepes mamepiaibHe
cmumysroeaHHs npauyisHukie. KPl y cucmemi oniamu npayi oae 3mo2y uimko
po3merogysamu pieeHb pe3yabmamueHocmi chigpobimHuka. [lns mozo w06
Usi cucmema npayrosana, 8oHa mae bymu abconromuo nposoporo. Tarxoxx mae
bymu cmeopeHa cxema NOKA3HUKI8 OUIHKU, 3a 00NOMO20t0 SIKOT cCnigpobimHuKu
6yoyme cmumysroeamucs Ha pesyabmam. [Insi cnpaseodiugozo po3paxyHKy
sunsiamu Ha ocHosl KPI cnid 6pamu 0o yeazu &ci eunsiamu cnigpobimrury. Kpim
Ub0o20, Yy cmammi po32nadaemscs po3nooiL aKuyill (uacmok) ceped chigpobimtu-
Kig Komnarii Ha 6e3oniamHiti 0CHO8I, U0 nocmynoso cmae ace binbul npusadau-
8UM MEXAHIZMOM NPEMIIOBAHHSL NPAUIBHUKI8. [ 07108H0I0 nepesazoto uiel onyii €
moti haxm, ulo elacCHUK uacmrKu He nepedae il npayisHuKam. BionogioHo 0o yiel
onuyii enacHUK arKyii (uacmKu) 8CMAHOBNI0E 8UNIAMY S8UHAZOPOOU NPAUIBHUKY,
po3mip sarol npug’sazaruil 0o dugideHOis. Ille 00Hiel0 onyielo € NPooaXk AKUil
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(wacmru) 3 onyioHoMm (8KNOUEHUM Y 00208ip KYNieni-npoldarxy arkuyii (uacmru)
abo YyknaoaHHAM OKpemoi y2oou.

Knrouoei cnoea: 3a0XOUEHHS, NPEMIIOBAHHS, OUIHKA NPAUIBHUKI8, KJHOU08L
NOKA3HUKU egeKmusHOCMI; NPOOYKMUBHICMb NPAUl;, YNPAsaiHHSL NPOUecoM
npauyi.

Introduction

Employees are an important resource for the company because they have
the talent, energy, and creativity that the company needs to achieve its
goals, the performance sought by the company is someone who depends
on the ability, motivation, and individual support received [1]. Good human
resource performance is important for the survival of the organization. If the
organization wants to proliferate, it must have human resources that can
display good performance [2]. To achieve this goal, to stimulate employees
to do their job well, it is appropriate for the employer to apply various
methods of employee incentives while establishing objective criteria for
assessing the quality of employees’ performance of their duties. As stated
by Mathis and Jackson [3], employee performance appraisal is the process
of evaluating how well employees do their jobs when compared to a set of
standards and then communicating that information to employees. Then
the performance appraisal can be said to be effective if it includes two
things, namely (1) the existence of a set of standards and (2) information
communication(feedback). This statement is also supported by Dessler
[4], who argues that effective appraisal also requires supervisors to set
performance standards and requires that employees receive the necessary
training, feedback, and incentives to eliminate performance deficiencies.

Performance measurement is still an interesting topic to study because
there is not much empirical evidence that raises key performance indicators
to measure employee performance. Ruky [5] states that key performance
indicators are financial and non-financial metrics used by companies to
measure their performance. Key Performance Indicators are usually used
to assess the condition of a business and what actions are needed to
address these conditions. Key Performance Indicators (hereinafter "KPIs")
can be used as a reference for employees to achieve their work goals and
measure how much employees have accomplished work targets. KPI is
a management tool or instrument so that an activity or process can be
followed, controlled (if it deviates, it can be recognized for correction), and
ensured to achieve the desired performance [0, p. 36].

The issue of remuneration is always at the center of the attention of
scientists and practitioners. However, the main aspects of scientific
research are general issues of remuneration, its structure and essence,
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for example, in the scientific works of O.M. Yaroshenko, O.Ye. Lutsenko,
N.M. Vapnyarchuk [7], N.O. Melnychuk, [.P. Zhygalkin and others [8].

The problems of using various elements of remuneration of employees
as a method of stimulating employees have not been sufficiently studied
by specialists. This applies in particular to the system of stimulation by
establishing qualitative and quantitative indicators of the efficiency and
productivity of employees’ performance of their duties. That is why this
article will highlight the aspects of the application of KPIs and granting
employees shares as special stimulating factors for employees on the path
to productive labor.

Materials and Methods

This study uses formal-logical, comparative, analytical, and synthesis
methods. The object of the study is ways to motivate employees through
KPIs and equity grants. Both primary and secondary data are employed as
data sources. Primary data is information gathered from the initial source,
an individual, or information collected from the first source at the site or
research object. Secondary data is information acquired from other sources,
often in the form of theories that are supported by the findings of earlier
studies in the literature.

Library research methods are used to collect data and information. For
this type of research, books and prior studies that are relevant to the topic
being studied are read and reviewed in a library or through literary studies.
In order to justify the findings in this study, this literature review seeks as
much theory as possible.

Results and Discussion

Employee Bonus Using Key Performance Indicators

Employees are rewarded with compensation for their accomplishments
while performing their responsibilities. Financial compensation and
non-financial compensation are the two types of remuneration. Salaries,
bonuses, and incentives serve as indicators of financial compensation, but
the supply of specific amenities, such as pensions, serves as an indicator
of non-financial compensation [9, p. 32]. Direct and indirect financial
compensation are two categories of compensation, according to Mohamad
Syamsul [10, p. 275].

According to Yocki Pramudya [11], the purpose of providing compensation
(remuneration) includes:

a) Cooperation bonds with the provision of compensation, a formal
cooperation bond is established between the employer and the employee;
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b) Job contentment employees will be able to satisfy their egoistic, social
status, and bodily requirements with compensation, resulting in job
happines;

c) Successful procurement the organization will find it simpler to
hire qualified staff if the compensation scheme is designed to be
sufficiently generous;

d) Job contentment employees will be able to satisfy their egoistic, social
status, and bodily requirements with compensation, resulting in job
happiness;

e) Successful procurement the organization will find it simpler to
hire qualified staff if the compensation scheme is designed to be
sufficiently generous.

KPI is a quantitative performance metric that is preapproved by
management and reflects the key elements that contribute to a company’s
success [12, p. 67].

Modern companies are using and implementing key performance
indicators — KPIs. KPI is a tool that can be used to effectively measure
the goals set. In other words, it is an indicator of the effectiveness of an
individual employee or the organization as a whole, thanks to which the
company has the opportunity to achieve its strategic goals. Speaking
about key performance indicators, it is worth noting such a scientist as
Peter Ferdinand Drucker, was the one who stood at the origins of the
"Management by Objectives" system. This system involves the process of
identifying the company’s goals and finding ways to achieve the goals set.
Not only should the managers share the company’s goals, but also the
employees who take part in achieving the result. The main advantage of
this system will be the effective work and motivation of employees, due to
set goals for them. Specific time frames are determined, which allows you
to gradually and efficiently perform the work.

In addition, a huge advantage is the cohesion of the management and
employees, due to the focus on the overall result. KPI, like any other system,
has its pros and cons. The advantages include the timely development of
plans and strategies to achieve results. Evaluation of the results of current
activities, any bonuses of the employee will depend only on the results
and efficiency of his work. Each employee will be assigned responsibility
for a certain part of the work, which in total allows for a more detailed
identification of the stage at which errors occur or new ideas are born.
It is worth noting that thanks to the KPI system, employees feel their
contribution to the overall performance of the company. Speaking about
the disadvantages of the system, more attention is paid to the fact that with
a large number of different KPIs, ultimately the share of each individual
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indicator will be extremely small. Conversely, if the weight of one indicator is
disproportionately large compared to others, it can lead to imbalances and
distortions in the workflow. Setting key performance indicators deserves
special attention. If an organization sets unattainable KPIs for employees,
this will only demotivate the employee and direct him/her to an ineffective
result.

KPIs can be categorized based on different criteria, such as leading
indicators and lagging indicators. Leading ones mainly provide an
opportunity to project future progress; lagging ones help in analyzing the
current situation. Furthermore, they can be divided into target, process,
project, and external environment indicators. Target indicators show how
close the company or an individual employee is to their goal. Process
indicators reflect how effectively and rationally we are moving towards the
set goals, and most importantly — whether it is possible to reduce the time
and costs to achieve the goal, without the risk of a poor result. The essence
of the project indicator is the effectiveness of the implementation of a project
or its individual stages. External environment indicators should be taken
into account when developing goals, without this indicator, the wrong path
to achieving goals may be chosen. It is also worth noting individual, team,
and project KPIs. The specifics of this category of indicators include an
assessment of the volume and level of complexity of tasks for each member
of the team, the flow of tasks for each employee, and the time of work.

KPIs in the remuneration system make it possible to clearly evaluate the
performance levels of employees. In order for this system to work, it must
be transparent, and there are certain approaches to the introduction of this
system into the organization. One of the principles of introduction is the
rule "10/80/10", which means that the organization should have ten key
performance indicators, and the number of production indicators should
not exceed eighty and have ten key performance indicators. Moreover, a
scheme for evaluating indicators should be created, with the help of which
employees will be motivated to achieve results.

Performance indicators must coexist in harmony with the strategy and
goals of the organization. An employee’s income consists of a salary,
allowances, and bonuses so that key performance indicators, in turn, can
relate to the bonus part. In order to fairly calculate payments based on
KPIs, an employer must take into account all payments to the employee.
An employee’s remuneration consists of material and non-material
remuneration. Material remuneration includes cash payments such as
salary, bonus, and merit bonuses. It is also worth emphasizing that benefits
should be considered a separate category within material remuneration.
Non-material remuneration includes the opportunity for career growth
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and training at the company’s expense. If the organization has a clearly
structured remuneration system, then employees in this case receive a fair
salary.

Bonuses based on KPI performance are a mandatory step in motivating
employees and are designed to improve labor efficiency at the enterprise
through material incentives for employees. The bonus process should be
based on several principles:

1. Objectivity — the bonus amount is determined based on the KPI
assessment.

2. Predictability — the employee must understand what amount
of remuneration (bonus) they will receive depending on the KPI

performance.
3. Adequacy - a higher remuneration is established for work of greater
intensity.

4. Timeliness — the bonus for KPI performance is paid in accordance
with the regulatory documents.

When setting KPIs and target values to increase staff motivation, the levels
of performance of indicators are established, i.e. not only planned values
(target), but also permissible deviations from the planned figures, which
can be called differently: lower/upper level of performance, threshold
value, and ambitious value. The threshold value is a target value reflecting
the minimum permissible level of goal performance for the organization
(from 60% to 80% of the target value). The planned value is the value at
which the set goal is fully achieved by 100%. The ambitious value is the
maximum level of the target value, set in cases where exceeding the target
value brings measurable benefits (more than 100%, for example, 150% of
the target value). It is recommended not to set monthly ambitious values,
at least at the initial stage of implementing the KPI system, since this
greatly increases the requirements for the correctness of target values for
indicators, as well as their tracking. However, at the end of the year, this
is quite possible.

The bonus is calculated based on the employee’s salary in effect in the
reporting month. In the event of non-fulfillment of KPIs, the reasons for
their non-fulfillment are analyzed and the degree of influence of employees
on their non-fulfillment is determined. Based on the results of the analysis,
the actual percentage of fulfillment for a separate KPI for calculating the
bonus for the month can be increased by agreement with the head of
the service of the relevant area. KPIs offer an effective way to measure
and track a company’s performance across many different indicators.
By understanding what KPIs are and how to implement them correctly,
managers can better optimize the business for long-term success.
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Bonus for Employees by Granting Them Shares in the Authorized
Capital of the Company

Distribution of shares among the company’s employees on a gratuitous
basis is an institution from Anglo-Saxon practice, which is gradually
becoming an increasingly attractive bonus mechanism in various countries,
in particular in France, where many companies successfully use this
institution, in particular:

1. "Sanofi": in May 2018, gratuitous distribution of shares "determined
by performance" among the employees of the Group’s companies; the
number of shares distributed varied depending on the achievement
of various criteria [13; 14].

2. "TotalEnergies": from May 2010 till now, there has been a gratuitous
distribution of shares among more than 100,000 employees of the
Company in 124 countries. Depending on the country, the formulas
vary, in particular the 2+2 formula (two years to acquire until
becoming a shareholder and two years to retain) or the 4+0 formula
(four years to acquire, without obligation to retain). It should be
noted that at the beginning of 2015, the Group’s employees owned
approximately 4.72% of the capital, representing 8.63% of the voting
rights [15].

3. GDF Suez: in July 2009, a gratuitous distribution of shares, i.e., the
distribution of almost 3.8 million shares among the Group’s 200,000
employees [16].

"Phantom plan" ("phantom" share or "phantom" stock)

The main advantage of this option is the fact that the owner of the share
does not transfer the share to employees. Following this option, the owner
of the share (share) sets the payment of remuneration to the employee, the
amount of which is tied to dividends (i.e. if the "phantom share" is 1% of
the authorized capital of the company, then the remuneration will be equal
to dividends from 1% of the authorized capital). Such a "phantom share"
gives the right to remuneration only while the employee is an employee of
this organization, and at the same time, it does not give the right to vote
and participate in decision-making. Thus, the "phantom share" provides
only the illusion of owning a share (stock) in the authorized capital of the
company, but at the same time it is an additional incentive for the employee
(company manager) and for the owner of the share (share) a guarantee
that his share in the company will not be diluted. It is worth noting that
a "phantom share" represents a certain risk for an employee during the
reorganization of a legal entity, since a new legal entity appears, where the
safety of "phantom shares" may be questioned, since it is not provided with
the necessary number of guarantees of the rights of employees.
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Bonus by Sale of Shares

Another option is the sale of a share with an option (included in the
share purchase agreement (share) or with the conclusion of a separate
agreement). There are several options for implementing this option, namely,
the inclusion of an option that allows the transfer of a share (stake) in the
company to an employee if he meets certain conditions or the immediate
sale of a share (stake), but due to the inclusion of mechanisms to protect
the owner, namely:

— automatic resale of a share (stake) at a fixed price after termination
of the employment contract;

— a detailed description of the circumstances under which the
mechanism for the reverse transfer of a share

— (stake) in the company to its owner at a fixed price will be activated,;

— prohibiting the employee from selling his shares in the company while
he is the owner of this share;

— inclusion of a restrictive mechanism for the implementation of the
preemptive right to purchase a share, namely if the mechanism for
the reverse sale of a share in the company by an employee to the
owner is launched, other employees who also have shares may have
a preemptive right to purchase the share of the above-mentioned
employee;

— concluding an agreement on the exercise of the rights of shareholders
(participants) of the company, under which they undertake to exercise
their rights in a certain way and/or refrain from (refuse) to exercise
the above-mentioned rights, including voting in a certain way at the
general meeting of participants of the company, by agreeing on voting
options with other participants;

— resolving the issue with the right of inheritance;

— resolving the issue regarding a situation related to divorce.

Among the above options, the most crucial are the options that are related
to the divorce or death of an employee of the company who was provided
with shares (interests) on a gratuitous basis. Much attention is paid to the
legal regulation of these options in France, in particular:

— in France, in the event of a divorce of an employee of the company
who was provided with shares (interests) on a gratuitous basis,
the question arises when one of the spouses, married within the
framework of jointly acquired property, holds options on the date of
divorce, some of which could be exercised, which allowed him or her
to become a shareholder (participant). Are shares (interests) received
as a result of a bonus included in the jointly acquired property? The
decision of the French Court of Cassation gave a negative answer [17];
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— in the event of the death of an employee of the company who was
provided with shares (interests) on a gratuitous basis, in accordance
with Art. L. 225-183 of the French Commercial Code [13] provides
for the possibility for heirs to exercise options within six months,
which is the period of recovery. However, it is not uncommon for
these heirs to be unaware of the existence of such options and thus
lose the benefit of their exercise. Can they then accuse the company
of not having warned them? The answer is negative. According to
the Court of Cassation, which considers that the issuing company is
not bound by the obligation to inform the heirs [18]. Can they then
act against the notary? The answer is negative since the Court of
Cassation states that the duties of a notary involved in the liquidation
of an estate do not include informing and advising the heirs on the
advisability of using the subscription options held by the deceased
[19]. It would be fairer to impose on the company the duty to inform,
if not the heirs, then at least the notary, who will try to find out the
state of the estate — such as bonuses or the remainder of the salary of
the deceased employee to his employer. It is worth noting that many
companies inform the heirs of the existence of options on their own
initiative.

Conclusions

Employees should be interested in working for a specific employer,
understanding that the employee is valued, that their level of knowledge is
important for the team and for the success of the enterprise as a whole. That
is why in modern conditions, different methods of stimulating employees to
make even more efforts for production efficiency are often used.

Bonuses based on the results of KPIs implementation are a promising
way of motivating employees and are designed to increase labor efficiency
at the enterprise through material incentives for employees. However,
unattainable KPIs only demotivate the employee and direct him to an
ineffective result.

KPIs in the remuneration system allow you to clearly distinguish the
level of the employee’s result. In order for this system to work, it must be
absolutely transparent, and there are certain approaches to introducing
this system into an organization. One of the principles of introduction is
the "10/80/10" rule, which means that the organization must have ten
key performance indicators, and the number of production indicators
should not exceed eighty and have ten key performance indicators. A
scheme for assessing indicators should also be created, with the help of
which employees will be motivated to achieve results. In order to fairly
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calculate payments based on KPI, all payments to the employee should
be taken into account.

Distributing shares (stakes) among the company’s employees on a
gratuitous basis is an institution from Anglo-Saxon practice, gradually
becoming an increasingly attractive mechanism for rewarding employees.
The main advantage of this option is the fact that the owner of the share
does not transfer the share to employees. In accordance with this option,
the owner of the share establishes the payment of remuneration to the
employee, the amount of which is tied to dividends.

Another option is to sell a share with an option (included in the share
purchase and sale agreement or with the conclusion of a separate
agreement). There are several options for implementing this option,
namely the inclusion of an option that allows the transfer of a share
in the company to an employee if he meets certain conditions or the
immediate sale of the share, but due to the inclusion of owner protection
mechanisms.
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Abstract

The relevance of this article lies in the study of the problems of collecting evidence
and investigating ecocide in Ukraine during the armed Russian aggression and
the formation of criminalistic recommendations for countering such crimes. The
purpose of this study is to clarify the essence of ecocide in the context of an
armed conflict, study the historical genesis of the problem, analyze national
and international legal regulation of ecocide. An important aspect of covering the
goals and problems of this article is the possibility of determining forensic means
of countering ecocide during an armed conflict to form individual criminalistic
recommendations for investigating the crime under study. Among the methods
by which the study of this topic is carried out, one can highlight: the method
of synthesis and theoretical analysis, the historical and legal method, the
functional method, the analytical method, the dialectical method, the empirical
method, the formal legal method, the systems method, the axiomatic method,
the deductive method, the inductive method, the structural-genetic analysis
and synthesis and event analysis and others, substantiating the topic of the
study. Based on the study and analysis of judicial and investigative practice,
a wide range of scientific sources and norms of national and international law,
the essence of ecocide during an armed conflict is investigated. The position on
the advisability of securing at the legislative level a separate article "Ecocide
during an armed conflict" in the context of the requirements of international law
is substantiated. The article reflects the forms of international interaction with
state and non-state actors in the investigation of ecocide. The results of this
article: conducting an analysis and providing a description of ecocide in the
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context of its relationship with armed conflict; substantiating the position on the
need to include ecocide in the jurisdiction of the International Criminal Court;
clarifying and disclosing the features of the formation of individual sources
of obtaining evidentiary information; characterizing the features of ecocide
regulation from the point of view of national and international law; defining
forensic means of counteracting ecocide and obtaining evidentiary information
in the context of building an effective methodology for investigating such a crime.
The provisions and recommendations proposed in this article are of scientific
and practical value primarily for practitioners conducting pre-trial investigations,
whose activities are directly aimed at identifying and investigating ecocide, as
well as for all participants in this process and persons whose rights may be
violated during the investigation and consideration of the ICC. The problems
considered and the proposed conclusions will be useful for scientists, practicing
lawyers, attorneys and judges.

Keywords: environmental crimes; criminal proceedings; evidence collection;
special knowledge; criminalistic strategy; forensic examination; criminalistic
innovations; environmental safety.

30MpaHHA A0Ka3iB Ta po3CaiAyBaHHsA eKOUUAY B YKpaiHi:
npoo6JieMHy, iHHOBallil, nepCleKTUBU
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HayioHaavHull topuduyHutl yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: shevchuk viktor@ukr.net

AMuTtpo BikTopoBuY 3aTeHanbKU
HayioHanvHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa

CHeryoJuie MaTtysieHe
Axkademisi pomadcukoi 6e3neku YHisepcumemy Mukosaaca Pomepica
BinwvHioc, /Tumea

AHoTauia

AxmyansHicms cmammi noasizae 8 00cniorKkeHHI npobaem 36opy 0oKkasie ma pos-
cnidysaHHst ekoyudy 8 Yrpairi nid uac 36potiHoi pocilicbkoi azpecii ma gpopmy-
B8AHHSL KPUMIHANLICMUUHUX peKoMeHOauill npomudii maxkum 3siouuHam. Memoro
00CNIOIKEHHS. 8UCMYNAE 3’SICYBAHHSL CYMHOCMI eKoyudy 8 Ymosax 036poeHoz20
KOH@IKMY, AHANI3 ICMOPUUHO20 2eHE3UCY Npobemu ma HAUIOHAIbHO20 Ui MiX-
HApOOHO020 NPAB08020 pe2YystoeaHHs ekoyudy. Ceped memodig, 3a 00NOM0O20t0
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AKUX 301UCHIOEMBCSL O0CNIONKEHHS OAHOT MeMU, MOXKHA 8UOLIUMU. MEMOO CUH-
me3y ma meopemuuHo20 AHA3Y, ICMOPUKO-NPpagosuil memood, PYHKUIOHAb-
HUlli Memoo, aHaiMmuuHUil memoo, OiaNeKMUUHUL Memoo, emMNipuduHUl Memoo,
popManbHO-IOPUOUUHUT MemO0, CUCMEMHU Memo0d, aKCIOMAMUUHUL Memoo,
dedykmueHuil memo0d, IHOYKMUBHUI Memood, CMpPYKmypHo-2eHeMUUHUL AHAI3
i cuHmes3s Ui iIBEHM-AHANI3 Ma THUWL, Wo 0b6TpyHmosytoms memy oocnioxeHHs. Ha
niocmaei 00ciOXKeHHsT ma AHANI3Y cYo080-Cli0U0l NPAKMUKU, ULUPOK020 KOLA
HAYyKo8UX Oxepes i HOPM HAUIOHAIbHO20 Ma MINHAPOOHO20 Npasa po3Kpumo
CYmHicmos exkoyudy nid uac 036poeHoz0 KoHpaikmy. Ob6TpYHMOBAHO NO3UUIO
w000 OoyinbHOCMI 3AKPINIeHHsST HA 30KOHOO0A8UOMY DIi8HI OKpemoi cmammi
«©eKoyud nid uac 036poeH020 KOHPAIKMY» 8 KOHMEKCMI 8UM0o2 MINKHAPOOHO20
3akxoHoOascmea. BucgimneHo popmu MIKHAPOOHOT 83aemo0il 3 OeprKasHUMU Ti
HedepokasHUMU cyb’ekmamu nid uac poscnidyeaHHs ekoyudy. Pesynemamamu
uiel cmammi e: npogedeHHst AHANI3Y Mma HAOAHHSL XapaKmepucmuKu exoyuoy
8 KoHmeKcmi 020 83aemM038°s13KY 3 030POEHUM KOHPAIKMOM; OOTPYHMYBAHHSL
no3uyii us000 HeobxioHocmi 8KIIOUEHHSL eKoyuUdy 00 ropucouruyii Mi>kHapooHo20
KPUMIHABHO20 cYOY; 3’S1CYB8AHHSL ma po3kpummst ocobausocmeil (popMyeaHHSsL
OKpeMmux OxKepesl OMpPUMAHHSL 00KA30801 IHhopMayll; xapaKkmepucmurKa ocobiu-
socmell pe2ynto8aHHs eKoyUdyY 3 MOUKU 30PY HAUIOHATbHO20 MA MIKHAPOOHO20
npasa; 8U3HAUEHHS KPUMIHANICMUYHUX 3acobie npomuodii ekoyuudy ma ompu-
MAHHSL 00Ka3080i iHhopmayii 8 KoHmekcmi nobyoosu egpexmugHoi MemoouKu
Ppo3cnidy8arHHss maxozo 310uury. ITonoxeHHsE ma peKomeHOauii, 3anpPonoHO8aHI
Y uili cmammi, CmaHo81Mb HAYKOBO-NPAKMUUHY UYIHHICMb Hacamnepel Os
npaxmuxis, ki 30iliCHI0OI0Mb 00cy0o8e POo3Cani0Yy8aHHs, OiLIbHICMb Kux 6e3no-
cepedHbo CNPSIMOBAHO HA BUSIB/IEHHSL MA PO3CAI0YBAHHSL eKOYUOY, d MAKOIK ONs
8CIX YUACHUKI8 Yb020 npoyecy ma ocib, uui npasa moxyms 6ymu nopyuleHi nio
yac posenioyearHHs ma poszensdy MKC. PozensHymi npobriemu ma 3anponoHo-
8QaHI BUCHOBKU 6YOymb MaKo>K KOPUCHI 051 HAYKOB8UI8, NPAKMUKYIOUUX IOPUC-
mis, adgokamis i cyoois.

Knrouoei cnoea: 3/10uuHU NPOMuU 008KLLISL, KPUMIHAIbHE NPOBAOIKEHHSL, 36U-
PaHHsL 00KA3i8; CneyianbHi 3HAHHS, KPUMIHAICMUUHA cmpamezist; cyooea eKc-
nepmusa; KpUMIHALICMUUHL IHHO8AUl; eKosio2iuHa be3neka.

Introduction

It is important for world civilization to create a mechanism to ensure
environmental safety for humanity. For the international community,
the issue of ensuring the functioning of institutional mechanisms of
responsibility for crimes against the environment and natural resources
remains a pressing issue. A new challenge was the military aggression of
the Russian Federation on February 24, 2022, which significantly affected
all spheres of life and reflected on the dynamics of crimes against the
environment in our country. Thus, as of August 29, 2023, 571 war crimes
against the environment (ecocrimes) were committed on the territory of
Ukraine [1].
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According to preliminary estimates alone, the total damage to the
environment from Russian aggression is more than $ 54.7 billion. Of
this, damage from air pollution is more than $ 27.2 billion, damage to
soil and land — more than $ 24.6 billion. A third of Ukrainian forests were
damaged; 20% of Ukraine’s protected areas are affected by the war; 35%
of Europe’s biodiversity, which Ukraine owns, is under threat; Russia
occupied 740 Ukrainian mineral deposits; approximately 40% of our
territory is contaminated with various types of ammunition; the Russian
Federation contributes to and aggravates the climate crisis with its actions;
the damage caused to the climate by the war is estimated at 33 million tons
of additional greenhouse gas emissions into the atmosphere. The negative
environmental impact will be felt for years. Since the environment has no
borders, the consequences of military actions in Ukraine will be felt by the
entire world [2].

According to the estimates of the Ministry of Environmental Protection
and Natural Resources (Ministry of Environment and Natural Resources),
the amount of damage from environmental pollution caused by the war
is estimated at about 25 billion €, with another 11.5 billion € needed
to eliminate the consequences of soil pollution. In particular, almost a
third of the indicated amount of estimated damage, namely more than
407.3 billion &, is damage to the land resources of Ukraine. Of the total
amount of damage, more than 176.5 billion hryvnias of damage was caused
to the atmospheric air as a result of unorganized emissions of pollutants
rising into the air during fires caused by shelling, including in forest areas
and natural reserve areas. So far, a third of Ukrainian lands have already
suffered from the war. The soils are heavily damaged: on average, there
are 50 tons of metal and chemical compounds per 100 hectares of land.
According to rough estimates, at least a hundred years will be needed for
restoration. This applies not only to lands [4]. An estimated 900 of the
country’s protected areas have been affected by Russia’s military activities.
About 30% of all protected areas in Ukraine — 1.2 million hectares — suffer
from the effects of the war [5]. Russia’s invasion has set back the progress
it had already made in addressing environmental challenges before the war
began [6].

It is obvious that in conditions of armed conflict, ecocide is a particularly
dangerous crime against the environment for the international community.
The issue has become extremely important after the events surrounding the
Kakhovka hydroelectric power station dam, the destruction of which UN
Secretary-General Antonio Guterres called "a huge humanitarian, economic
and environmental catastrophe in the Kherson region of Ukraine" [7]. As
shown by the analysis of statistical data of the Prosecutor General’s Office,
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law enforcement agencies identified and initiated pre-trial investigations
into 37 criminal offenses under Art. 441 of the Criminal Code of Ukraine
(hereinafter referred to as the CC). In particular, in 2014-2015, no criminal
proceedings were initiated for the commission of ecocide, in 2016, 1 crime
of the type under study was recorded, in 2017 — 3, in 2018 — 2, in 2019 - 8,
in 2020 - 6, in 2021 - 2, in 2022 - 15, in January-February 2023 - 0 [8].

Certainly, such threats require the development of the latest approaches
to combating crime, modernization and updating of the criminal justice
system to modern conditions and global threats of the 21st century [9]. It is
no longer possible to solve environmental problems relying only on domestic
experience and legislation, since these problems are simultaneously of
a natural scientific, social and political nature and are undoubtedly
connected with the issue of forming a European (possibly even global)
system of environmental safety. The identified challenges determine modern
trends in the development of legal science and determine the need to form
and implement innovative approaches in forensic support for combating
ecocide in modern conditions. Under such circumstances, there is a need
to propose modern means of combating ecocide in armed conflict within
the framework of forensic support in order to use all available national
and international legal mechanisms to bring the perpetrators to criminal
responsibility, as well as to invent mechanisms for compensation for the
damage caused.

It must be acknowledged that the absence of a separate methodology for
investigating ecocide in armed conflict conditions leads to a number of
difficulties in criminal justice agencies, primarily related to the correct
criminal-legal qualification of these acts; determining the scope and
content of circumstances to be clarified; selecting areas and programs of
investigation; collecting and examining evidentiary information, etc.

Effective means of solving this problem are the introduction of modern
criminalistic scientific and methodological recommendations on issues of
identifying, collecting, recording evidentiary information and conducting
a proper investigation of ecocide specifically in armed conflict conditions.
Taking into account the needs of investigative practice, the above
circumstances determine the urgent need to intensify scientific research
on the proposed issues of investigating ecocide and allow us to assert that
the research topic is relevant.

The main objective of this study is to clarify the nature of ecocide in armed
conflict, as well as to determine criminalistic means of counteracting ecocide
and to formulate individual forensic recommendations for investigating
ecocide in armed conflict.
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Literature Review

Recently, issues related to fighting organized crime in its various
manifestations have become the subject of scientific research in the works
of V.M. Shevchuk (2023) [10, pp. 795-822], A.A. Zadnipryanets (2020)
[11, pp. 160-163], V.O. Ukolova, E.O. Ukolova (2021) [12, pp. 353-356],
S.K. Phillips (2021) [13], C. Voigt (2021) [14] etc.

Thus, the issue of combating crime was and remains a pressing one for
both scholars and practitioners.

Materials and Methods

Among the research methods of this article, it is necessary to highlight
general theoretical and special legal methods of scientific knowledge, the
combination of which substantiates the chosen topic of research. According
to the defined goals and objectives, the work uses a set of research methods
of modern epistemology. Using the methods of synthesis and theoretical
analysis, studies of scientific works on the commission of ecocide in the
context of an armed conflict and the formation of individual forensic
recommendations for the investigation were conducted. Historical and
legal - to establish trends and development of individual provisions of legal
regulation on ecocide in the context of an armed conflict. Functional - to
study the mechanism of committing ecocide in the context of an armed
conflict. The analytical method was used in the study and development of
the necessary national and international regulatory framework.

The dialectical method is the basis of the scientific study of the problems
chosen by the authors, since this method helps to understand all the
processes associated with responsibility for ecocide and their impact on the
development of criminalistic recommendations for the investigation. The
empirical method, which was used at the initial stage of the study within
the limits of collecting the necessary materials and statistical data on the
commission of ecocide, should also be considered as effective research
methods; the institutional method, which made it possible to reveal the
features of sustainable development of Ukraine and the world community
and the principle of its functioning.

By means of the formal-legal method of research, an analysis of the
criminalistic essence and legal nature of ecocide was carried out, with the
help of which its effective investigation is carried out; with the help of the
systemic method, the range of problems under study was determined and
proposals for their solution were developed. Effective methods of ecocide
research should also be considered the axiomatic method, the task of
which is to build a scientific theory in which some statements (axioms)
are accepted without evidence and then used to obtain other knowledge
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according to certain logical rules; the deductive method, which made it
possible to determine the potential for mediation in armed conflicts with
an environmental dimension; the inductive method, thanks to which it
became possible to clarify the role of Ukraine in security cooperation with
the international community on environmental and natural resource issues.

To study the problems of this topic, the authors used scientific works
in the field of ecocide investigation, legal regulation of ecocide, forensic
examinations, interaction and international cooperation. The main works
that were used to write this article are the scientific works of such forensic
scientists as: K. Ambos [15], O.M. Borshchevskaya [4, pp. 113-129],
C. Voigt [14], V.A. Ukolova, E.O. Ukolova [12, pp. 353-356], A.V. Pchelina,
V.B. Pchelin [16, pp. 187-189], V.K. Rybachek [17, pp. 82-87], E.Z. Stakhiv
[18] and others.

Results and Discussion

Modern understanding of ecocide during armed conflict: international
and domestic context

In today’s realities, one of the most important trends in modern forensic
science is the integration of knowledge and the proposal of innovative
forensic tools aimed at solving the problems of combating crime in
wartime conditions regarding the effective formation of evidence that
can subsequently be used in both national and international courts [9,
pp- 33-46]. Such activities are possible in the context of forensic support,
which should be understood as the process of creating and providing
scientific and proven forensic tools (technical and forensic, tactical and
forensic, methodological and forensic, informational, preventive) used by
employees of criminal justice bodies based on the knowledge and skills they
have acquired, in accordance with the general principles and objectives of
criminal proceedings in order to combat crimes [10, pp. 795-822].

To determine the subject and boundaries of proving the commission of
ecocide, it is important to take into account the correct understanding of
the essence of the concepts used. Today, the lack of a clear understanding
of the nature and essence of ecocide negatively affects the devaluation of
the evidence base for its investigation. It seems that history knows many
cases of ecocide. For example, during World War I, German troops were
the first to use chemical weapons of mass destruction (mustard gas and
chlorine) against their enemies, the French and the British, near the
town of Ypres (Belgium) in 1915; during World War II, German occupiers
transported fertile black soil from Northern and Eastern Ukraine by train;
during the Vietnam War, US fighters sprayed over 100 thousand tons of
defoliants over Cambodia and Vietnam, due to the use of which almost half
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of Vietnam’s arable land was taken out of cultivation, 2 million hectares
of forests were destroyed, and 2/3 of biological species became extinct;
during the Gulf War, Iraqi government troops deliberately blew up 1,200
oil fields, a number of oil depots and tankers; US troops used phosphorus
munitions in the 2004 bombing of the Iraqi city of Fallujah, which resulted
in the death of people and catastrophic contamination of the surrounding
soils with phosphorus compounds; the bombing of Hiroshima and Nagasaki
by US troops in 1945 and other cases [11, pp. 160-163]. The term "ecocide"
comes from Greek and Latin, for example, "oikos" means house, and "caedo"
means to demolish or kill. Now its meaning is the destruction of large areas
of the natural environment as a result of human activity in peacetime or
wartime [19].

The legal definition of ecocide is relatively new. The term "ecocide" has been
enshrined, calling for urgent international attention to the problems [12], as
the widespread destruction, damage or loss of ecosystem(s) of a particular
However, despite the refusal, the International Criminal Court subsequently
agreed to consider cases of environmental destruction as "crimes against
humanity" provided that they had a sufficiently detrimental impact on
people living in the territory [20]. In 2019, the reason for the renewal of the
movement towards criminalization of ecocide, which began in the 1970s,
was a written statement to the ICC by A. Salim, a member of the Maldivian
parliament, which contained the recognition of victims of climate change as
an integral part of the international criminal justice system [13]. In order
to formally define the term "ecocide", a group of international lawyers was
established in November 2020, on the occasion of the 75th anniversary of
the opening of the Nuremberg war crimes trials of Nazi leaders in 1945, to
develop plans for a legally binding crime of ecocide - the criminalization
of the destruction of the world’s natural resources. The group is chaired
by Philippe Sands, Dior Fall Slow and Florence Mumba. The proposed
definition will eventually be adopted as an amendment to the Rome Statute
governing the ICC [21].

In 2021, a concept paper by the NGO Stop Ecocide Foundation [22] was
presented to define "ecocide" in order to begin the process of including
this crime in the Rome Statute of the International Criminal Court [23].
"Ecocide is an unlawful and reckless act committed in the knowledge that
there is a significant likelihood of serious and/or widespread or long-term
harm to the environment caused by these acts". To define the terms given,
the panel of experts provides an interpretation of each, in particular:
1) "Unreasonable" means reckless disregard for losses that would be
clearly excessive in relation to the expected social and economic benefits;
2) "serious" means harm involving serious adverse changes, disruptions
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or damage to any element of the environment, including serious impacts
on human life or natural, cultural or economic resources; 3) "large-scale”
means damage that extends beyond a limited geographic area, crosses
national boundaries, affects entire ecosystems or specific species, many
people; 4) "long-term" means harm that is irreversible or cannot be repaired
through natural restoration within a reasonable time; 5) "Environment"
means the Earth, its biosphere, cryosphere, lithosphere, hydrosphere
and atmosphere, as well as outer space [17, pp. 82-87]. In our opinion,
ecocide during an armed conflict as an international criminal offense is
characterized by: 1) the open, aggressive nature of its commission; 2) great
public danger; 3) the presence of long-term harm to the environment,
great material damage and economic losses; 4) the presence of both
immediate /direct consequences (pollution of land, air, reservoirs, sea shelf,
destruction of fauna, flora), as well as remote (secondary) consequences
(infertility of land, human diseases); 5) a high level of environmental
pollution, destruction of ecosystems, which is explained by the use of
military/lethal weapons; 6) limited possibilities of recording evidentiary
information, certain facts and episodes of ecocide, which is explained by
the use of military/lethal weapons and the difficulty of getting to the places
of pollution and military operations; 7) causing harm to life and health of
people, etc.

Criminalistics means and methods of combating ecocide in Ukraine

Criminalistics in Ukraine has chosen the European vector of development.
European approaches are also manifested in the application of standards
of proof in criminal proceedings [24, pp. 83]. It is believed that Art. 91 of
the Criminal Procedure Code of Ukraine defines the list of circumstances
that constitute the subject of proof and must be clarified.

However, when resolving this issue, it is necessary to proceed from
the specifics of the crime under study, the conditions and means of its
commission, the damage and consequences for the environment and
ecosystems, as well as material (economic) damage. Therefore, in order
to form a general idea of the content of methodological recommendations
for investigating ecocide during an armed conflict, it is necessary to
highlight the following groups of circumstances that must be established:
1) circumstances that are important for considering the act as an
international crime (provisions of the Criminal Code and international
treaties of Ukraine that determine the international illegality of the act);
2) circumstances related to the object/location of pollution (land, body of
water, enterprise, warehouses, seaports and shelf, etc.): place, time and
situation of pollution. The issue concerns the Chernobyl Nuclear Power
Plant, spent nuclear fuel storage facilities and the Shelter facility; the Kyiv
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Reservoir dam; the oil depot in Akhtyrka; the Zaporizhzhya Nuclear Power
Plant[4]; the Azovstal plant; damaged nuclear facilities, nuclear waste
storage facilities and other places where hazardous and toxic chemicals
are stored [18]; damaged critical infrastructure facilities [25]; remnants of
ammunition, missiles, and toxic substances [26]; 3) circumstances related
to the consequences of ecocide: material damage; level of pollution, level
of destruction of environmental objects and ecosystems, concentration
of substances and damage; 4) circumstances determining measures
to eliminate negative consequences; 5) circumstances related to the
mechanism of ecocide: tools and means of committing ecocide; methods
of committing ecocide; 6) circumstances determining the need to apply
security measures in criminal proceedings; 7) circumstances related to
identifying the perpetrators (states as subjects of international politics and
political leadership of the state).

Moreover, organizing an investigation of ecocide in the context of an armed
conflict requires the analysis of a large number of different materials, which
can be divided into the following groups: 1) materials that reflect the state
of objects before the moment of damage/pollution; 2) materials reflecting
the consequences of ecocide, namely air, water, land pollution or the threat
of their occurrence.

When speaking about recording cases of ecocide committed under martial
law, it is necessary first of all to clarify that criminal-legal features are
inherent in the category of criminal offenses under study. This will make
it possible to distinguish ecocides from other illegal acts against the
environment, in particular, to differentiate them from war crimes that
infringe on public relations in the sphere of ensuring environmental safety
[16, pp. 187-189]. Thus, according to the requirements of Art. 441 of the
Criminal Code of Ukraine ecocide is considered to be the mass destruction
of flora or fauna, poisoning of the atmosphere or water resources, as well as
the commission of other actions that may entail an environmental disaster
[27]. This crime has an unusual structure, which differs: 1) from ordinary
formal crime compositions by the need for practical establishment, not
counting the act, and also the creation by this act in a specific case of a
real threat of the occurrence of consequences through an environmental
disaster; 2) from typical material crime compositions by the non-obligation
of the occurrence of such consequences for recognizing the crime as
completed. However, without resorting to a thorough analysis of the crime
composition, we will only note that in the national legislation of Ukraine the
crime composition "Ecocide" includes too many evaluative concepts that are
not reflected either in the current Criminal Code of Ukraine or in the legal
positions of the Supreme Court of Ukraine [28].
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However, in the context of an armed conflict, it is necessary to understand
the difference between ecocide and a war crime against the environment.
In particular, the requirements of Art. 8(2) (b)(iv) of the Rome Statute
defines that a war crime is the intentional commission of an attack in the
knowledge that such attack will cause incidental death or injury to civilians
or damage to civilian objects or widespread, long-term and severe harm to
the environment, which will be clearly disproportionate to the concrete and
immediate overall military advantage anticipated [29]. However, in domestic
criminal legislation, liability for such acts is provided for in Art. 438 of the
Criminal Code of Ukraine. According to the specified article of the Special
Part of the Law on Criminal Liability, the following violations of the laws
and customs of war against the environment should be classified as: an
attack on the environment as a civilian object; causing excessive damage to
the environment or the possibility of causing such damage; causing large-
scale, long-term and serious damage to the environment or the possibility of
causing such damage; destruction or seizure of the environment or property
used for the study and protection of the environment, unless this is required
by urgent military necessity; striking objects under protection and used for
the purpose of studying and protecting the environment; plundering objects
associated with the environment and its elements; attacks, destruction,
destruction or disabling of objects necessary for the survival of the civilian
population; attacks on installations and structures containing dangerous
forces; hostile use of means of influencing the environment; use of poison
or poisonous weapons; an attack on the environment with the use of
incendiary weapons [30, pp. 7-14].

To date, there is no legal basis for combating ecocide at the international
level, and there is no mechanism for holding accountable corporate,
government officials and states that make environmentally harmful
decisions that cause oil spills, deforestation, and pollution of the world’s
oceans in peacetime, and during armed conflicts in general, ecocide
can have unpredictable consequences, but should be assessed as a
deliberate crime, since war itself is a crime and actions, therefore, are
also, accordingly, a crime [4]. Protocol I to the Geneva Conventions in Part
3 of Art. 35 provides for a ban on the use of methods or means of warfare
that are intended to cause, or may be expected to cause, widespread, long-
term and severe damage to the natural environment [31] any other hostile
use of environmental modification techniques, through the deliberate
manipulation of natural processes, to alter the dynamics, composition and
structure of the Earth, including its biosphere, lithosphere, hydrosphere,
atmosphere or outer space. The Convention on Environmental Impact
Assessment in a Transboundary Context establishes the duty not to
resort to military or any other hostile use of environmental modification

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2024. Issue 2(26) 149



lllesuyk B. M., 3amenaywkuti /. B, Mamynaene C. 36upanus dokasie ma poscaidyearHs ekoyudy 8 YkpaiHi...

techniques "that have widespread, long-term or severe effects, as a
means of destruction, damage or injury to any other State Party". The
term "environmental modification techniques" refers to any means of
altering, through deliberate manipulation, natural processes, the dynamics,
composition or structure of the Earth, including its biota, lithosphere,
hydrosphere and atmosphere, or outer space [33].

Therefore, the definition of a specific international legal construct
that would fit into the logical structure of the legal concept regarding
responsibility for committing ecocide during armed conflict is a pressing
issue. In this context, it should be noted that it was only in March 2023
that the European Parliament voted to include ecocide in EU law. The
Kakhovka disaster prompted the EU to accelerate the implementation of
this ecocide law [34].

K. Ambos also focuses on the usefulness of a separate definition of "ecocide",
examining whether the addition of a new international crime would better
protect the environment than "the existing core international crimes that
have an environmental component and on which the draft decision on
ecocide is partly based". Professor K. Ambos specifically refers to Art. 8(2)
(b)(iv) of the Rome Statute of the ICC, which provides a definition of an
international war crime against the environment [15]. H. Voigt notes that
the current reference to the Rome Statute of the ICC regarding harm to the
natural environment, including harm related to military actions, is quite
limited, since it does not take into account harm to the environment that may
be caused in peacetime [14]. O.M. Borshchevskaya writes that ecocide harms
not only humanity, but also the environment. Therefore, its recognition as a
fifth grave crime offers a new, non-human-centric approach and places the
environment at the center of international law. To accomplish the tasks of
preventing ecocide, it is necessary to: introduce the crime of "ecocide" into
the Rome Statute of the ICC and the Criminal Code of Ukraine, adding a new
crime to international criminal law. Its recognition as the 5th grave crime
offers a new, non-human-centric approach and places the environment
at the center of international law. Including ecocide in international law
will allow for the prosecution of environmental criminals even at the level
of aggressor states. It is also necessary to introduce into the circulation
of international humanitarian law an option, if a state is recognized as an
aggressor, a terrorist, by the signs, then in a compulsory manner, without
ratification of any conventions on its part, it is necessary to introduce into it
a peacekeeping contingent of those countries that have decided on its illegal
status. Even if the aggressor country has not ratified such a convention [4].

In the context of what has been said, we note that in the literature there
are different positions and arguments regarding the implementation of the
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Rome Statute in the national legislation of Ukraine [35-37]. However, we
agree that Ukraine should still ratify the Rome Statute of the International
Criminal Court and support the amendment to the Rome Statute, which
provides for the inclusion of the crime of ecocide, which will end the
immunity of top officials for committing the most serious crimes against
the environment during military operations and peacetime, serving as a
warning factor for the occurrence of environmental disasters in the future
[38]. Moreover, it should be noted that granting Ukraine the status of a
candidate for EU membership and in accordance with Articles 8 and 24 of
the Association Agreement with the EU created an additional impetus for
the harmonization of approaches and the intensification of actions to ratify
the Rome Statute [39].

Consequently, an analysis of literary sources and legal acts governing
liability for ecocide allows us to state that the existing international system
of environmental law does not meet modern challenges. In our opinion,
international legal norms governing ecocide issues during armed conflict
are polysystemic norms of international law, since they are inherent in
several institutions and branches of international law. All this emphasizes
the scale of the public danger of ecocide, which occurs precisely during
war.

Features of documenting, recording and investigating ecocide,
problems of their improvement

It remains important in conditions of armed conflict to clarify the features
of recording and investigating criminal offenses related to the commission
of ecocide. Therefore, for this purpose, the National Council for the Recovery
of Ukraine from the Consequences of the War and the corresponding
subgroup on environmental security issues were created. As a first step,
the environmental security group records all cases of environmental crimes
by the occupying Russian troops in order to demand compensation for
damages in international courts in the future [18].

Another problem on the way to recording and investigating ecocide in
conditions of martial law is the timely detection of traces of this crime and
their correct recording and removal. Unfortunately, the participants of the
investigative and operational groups who go to the scene of the incident pay
much more attention to damage to individual objects and human corpses.
In this case, no actions are taken to search for traces of environmental
pollution (soil, water resources, atmosphere, etc.), the scale of the death of
representatives of the animal world, damage to the plant world, etc. are not
detected and recorded. Moreover, quite often, ecologists are not included
as specialists in the SOG, who would use certified equipment to search for
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traces of ecocide, take samples and/or samples, determine the coordinates,
area and volume of damage to ecosystem components [30, pp. 7-14].

The difficulties of investigating ecocide are due to the specific conditions
of studying ecocide objects, which is explained by the use of firearms/
lethal weapons, means and sources of obtaining evidentiary information.
However, in the conditions of military aggression of the Russian Federation
against Ukraine, traditional forensic tools and forms of evidence collection
may work to a limited extent due to the danger for all participants in
investigative (search) actions, as well as the impossibility of direct access
to the scene of the incident [40]. Therefore, the introduction of innovative
technical and forensic tools aimed at documenting and investigating ecocide
is of certain scientific and practical interest. We are talking about using the
possibilities of using unmanned aerial vehicles (UAVs) capable of initiating
and maintaining controlled flight and navigation without the presence
of a person on board [41] — quadcopters and conducting forensic aerial
photography.

The potential of this technology made it possible to consolidate the
necessary forces and means to develop multifunctional unmanned aviation
complexes and expand the use of the latter in conducting inspections of
hard-to-reach places of various events and collecting evidence [42, pp.
368-380]. The peculiarity of the survey using UAVs is the safe and remote
assessment of the consequences that were caused as a result of the ecocide,
with the subsequent recording of the location of the discovery and removal
of physical evidence and individual traces. Moreover, the use of UAVs in
the process of forensic mapping will not only increase the accuracy of
the collected data. The presentation of a three-dimensional image in the
courtroom during the trial will allow a more accurate picture of the scene
of the incident, and to clearly present all the physical evidence recorded at
the scene [43, pp. 104-113].

Crimes committed by the Russian military on the territory of our state
involve the investigation of a significant volume of events, the careful
collection of a large amount of evidentiary information, the involvement
of experts, specialists, and the conduct of a huge number of forensic
examinations and forensic studies [44, pp. 49-53]. In this sense, the
conduct of forensic examinations remains one of the main forensic means
of obtaining evidentiary information during the investigation of ecocide in
armed conflict [45]. During the investigation of ecocide in armed conflict, the
objects of forensic examination research may be: environmental objects -
soil (its properties), air, objects of the animal and plant world, watering
places, feed, products and products of animal origin; corpses of various
animals and birds, contaminated pastures; people (living and corpses);
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substances, compounds and microorganisms that caused pollution of land,
water bodies or air; sources of harmful effects on individual objects of the
environment (including lethal weapons); technical condition and efficiency
of the operation process of critical infrastructure facilities; damage caused
to various environmental objects, natural resources; causal relationship
between the cause - the conduct of hostilities (armed conflict) and the
consequences.

During the investigation of ecocide, the following forensic examinations
are assigned to clarify numerous circumstances: forensic-ecological,
hydrological, forensic-technical, construction-technical, forensic-
technological, agrotechnical, veterinary, forensic-ichthyological, chemical,
sanitary-hygienic, forensic-medical, forensic-medical, forensic-scientific and
other types of forensic examinations. Depending on the type of research,
this allows obtaining the following forensically significant information
(evidence) about: a) the source of poisoning and/or contamination of
environmental objects during ecocide; b) the nature and extent of air, water,
soil pollution (physicochemical properties and level of toxic substances);
c) the causes of disease and death of animal objects; d) the extent of
damage and negative anthropogenic impact on ecosystems (consequences of
ecocide or threat of harmful consequences); e) the state of the technological
process, mechanisms and equipment of critical infrastructure objects;
e) the level of environmental protection of a certain region and territory
(administrative unit of the state); f) substances, materials, compounds and
objects (lethal or weapons of mass destruction) used in the commission
of ecocide, storage, processing, the use of which is specially regulated by
criminal and environmental legislation (radioactive, explosive, poisonous,
potent substances, etc.); g) traces related to the commission of ecocide:
traces of weapons used, explosive devices and ammunition, traces in the
form of radioactive radiation absorbed by the air environment; g) traces of
the death of objects of the animal and plant world and others.The activity
of investigating crimes against the environment and natural resources,
a type of which is ecocide, makes it possible to carry out this activity
only within the framework of international cooperation and international
cooperation of states [46], which should be understood as any coordinated
activity of states, their bodies and state and interstate (and often non-state)
organizations in terms of fulfilling common tasks [47, p. 161].

Usually, cooperation represents the cooperation of different states in
countering criminal acts, the public danger of which requires the joint
efforts of several states. We believe that the commission of ecocide
during the armed conflict against Ukraine goes beyond its territory,
violates both national and international legislation, which significantly
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increases their public danger. In view of this, the counteraction to ecocide
acquires an international character and must be clearly organized and
methodically justified. An extremely important element of the mechanism
of cooperation between states and international organizations to prevent
ecocide is undoubtedly the presence of ratified international agreements
on environmental protection.

To a large extent, the success of implementing the tasks of documenting
ecocide in armed conflict depends on the standardization of the
investigation process and the algorithmization of individual procedural
actions. Therefore, innovative developments in this field of forensics should
be aimed at creating methods for investigating new types of criminal
offenses, tactical operations, algorithms for investigative (detective) actions,
checking typical investigative versions, developing a forensic characteristic
of criminal offenses, etc. [44, pp. 49-53].

According to V.A. Zhuravel, forensic investigation methodology is a mental
image of a set of methods for the process (technology) of revealing and
investigating crimes, determined by the relevant situations, while the
methodology is an information and cognitive model, which reflects a set of
methodological recommendations (advice) for solving practical problems
of revealing, investigating and preventing criminal manifestations in
accordance with certain situations that arise [48, p. 98]. The substantive
part of forensic methodology, as noted by B.V. Shchur, constitute
methodological recommendations, which are complexes of interconnected
typical tips, tested by investigative practice, and proposed for use in the
investigation of certain types of crimes, aimed at optimizing investigative
activities [49].

An analysis of scientific sources [48; 50, pp. 176-222; 51, pp. 125-135;
52, pp. 52-67] allows us to propose the following elements as structural
elements of a comprehensive methodology for investigating ecocide in
armed conflict: 1) forensic characteristics of ecocide; 2) circumstances to
be clarified during an ecocide investigation; 3) features of the initial stage
of an ecocide investigation; 4) typical investigative situations; 5) tactics
of individual procedural, investigative (search), and covert investigative
(search) actions.

Conclusions

In the course of this study, a set of theoretical and practical issues of
investigating ecocide in armed conflict was considered, and individual
forensic tools were identified within the framework of forensic support for
counteracting ecocide. Ecocide is the mass infliction of any harm (economic,
ecological, anthropogenic) to human life and health, the environment,

154 ISSN 2225-6555. Teopis i npakmuka npasosnascmea. 2024. Bun. 2(26)



Shevchuk, V.M., Zatenatskyi, D.V,, & Matuliené, S. Collecting Evidence and Investigating Ecocide in Ukraine...

ecosystems and natural resources as a result of armed conflict (military
action).Ecocide during military operations as an international criminal
offense is characterized by: open, aggressive nature of its commission; high
public danger; presence of long-term harm to the environment, significant
material damage and economic losses; presence of both immediate
consequences, as well as remote (secondary) consequences; high level of
environmental pollution, destruction of ecosystems, which is explained
by the use of military/lethal weapons; limited possibilities of recording
evidentiary information, certain facts and episodes of ecocide, which is
explained by the use of military weapons and the difficulty of getting to the
places of pollution and military operations; causing harm to life and health
of people, etc.

An innovative technical and forensic tool aimed at conducting an inspection
and study of the environment, recording the location of the discovery of
material evidence and individual traces in conditions of limited access
to the place of ecocide is the use of unmanned aerial vehicles (UAVs).
The circumstances that need to be established are: a) circumstances
that are significant for considering the act as an international crime; b)
circumstances related to the object/location of pollution; c) circumstances
related to the consequences of ecocide: material damage; level of pollution,
level of destruction of environmental objects and ecosystems, concentration
of substances and damage; d) circumstances determining measures
to eliminate negative consequences; e) circumstances related to the
mechanism of ecocide: tools and means of committing ecocide; methods
of committing ecocide; f) circumstances determining the need to apply
security measures in criminal proceedings; g) circumstances related to
the identification of the guilty persons (states as subjects of international
politics and the political leadership of the state).

It is assumed that the forensic methodology support provides for the
development of a comprehensive forensic methodology for investigating
ecocide in military situations, the structure of which consists of the
following elements: forensic characteristics of ecocide; circumstances to
be clarified during the investigation of ecocide; Features of the initial stage
of ecocide investigation; typical investigative situations; tactics of individual
procedural, investigative (search), covert investigative (search) actions.
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Abstract

The Article addresses problematic issues of proportionality of interference and
the balance of public and private interests during covert evidence collection
in criminal proceedings. The relevance of this topic is driven by the fact that,
in the context of contemporary challenges related to security, digitalization,
and globalization, covert investigative (search) actions should be considered
indicators of adherence to the balance of public and private interests during
criminal procedural activities. The aim of the Article is to provide a scholarly
understanding of ensuring proportionality of interference and balance of
public and private interests in criminal proceedings during covert evidence
collection. The following scientific methods were used to achieve this purpose
and accomplish the related objectives: dialectical, formal-legal, formal-logical,
analysis and synthesis, and inductive. The empirical basis of the research
comprises the most relevant and significant positions of the cassation court
concerning covert evidence collection, which are perceived as guidelines and,
consequently, as indicators of trends in the national law enforcement system.
The authors examine the Supreme Court’s positions on specific procedural
issues related to interference with private communication, identifying a
trend toward emphasizing public interest. Analyzing critical decisions of
the cassation court on the appropriate limits of procedural confidentiality
allows the authors to conclude that protecting the confidentiality (secrecy)
of the technical component in covert investigative (search) actions, though
justified for specialized technical means, cannot be considered proportionate
concerning the carriers of obtained results. The procedural analysis of issues
related to crime provocation highlights the cassation court’s practice of using
a comprehensive approach to consider the circumstances of covert operations
and the diligence and fairness of the prosecution’s procedural conduct within
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the adversarial court process, which is actively used to assess the presence
or absence of elements indicating crime provocation. Based on the analyzed
material, the study identifies procedurally significant trends and prospective
directions for further research.

Keywords: proportionality of interference; pre-trial investigation; covert
investigative actions; crime provocation.
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AHoTanis

Y cmammi posensHymo npobiemHi NUMAHHSL NPONOPUIiHOCMI 8MPYUAHHS
ma 6anaHcy nYObAIUHUX I NPUBAMHUX THMepecie ni0 uac He2aacHo20 30UPaHHS
00Ka3080{ IHPOpMAUIl Y KPUMIHANLHOMY NPOBAOIKEHHI. AKmYyanbHiCms memu
3YyMmo8neHa MmuMm, U0 8 KOHMeKCmi CYUACHUX SUKAUKI8 3 numaHb besneku,
yugposizayii ma znobanizayii iHOUKAmMOpPom OompumaHHs banavcy nybiaiu-
Ho20 Ui npusamHoz0 iHmepecy nid Uac KPUMIHANIbHOL NpoyecyaibHol OistbHO-
cmi 8apmo 8U3HAMU He2/1acHi caidul (po3uykosi) dii. Mema cmammi — HayKkosge
OCMUCNEHHST 0OMPUMAHHS NPONOPUIiHOCMI empyuaHHs ma baaarcy nybaiu-
HUX | NPUBAMHUX IHMepPeCi8 Y KPUMIHANbHOMY NPOBAOIXKeHHI nid uac Heanac-
HO20 36upaHHsL 00Ka30801 iHgopmauii. [ns docsizHeHHs. 3a3HaueHol memu ma
BUKOHAHHS 3a80AHb, WO 3 Hel sUNIUBAMb, 8UKOPUCMOBYBAIUCL MAKL HAY-
K08l Memoou: OialeKMUUHUL, POPMATLHO-IOPUOUUHULL, (DOPMANLHO-I02ITUHULL,
Memoo0 aHANi3Y i cuHmesy, a makKosK HOYKmugHUil memood. EMnipuuHy ocHo8Y
npogedeH020 00CNIOIKEHHSL CKAANU HAUOLIbUL AKMYA/lbHL | 8020MI 8 KOHMeEeKCcmi
Hez2/1acHo20 30upaHHs 00Ka3080i iHpopmauii no3uyii cydy rKacauitiHoi iHcman-
Uli, sIKi 8 HAUIOHANLHIL NPABO3ACMOCO8HI cucmemi CNPUliiMaromscst sk OpieH-
mupu, a siomax — U iHouxamopu meHoeHyil. JocnioxerHo no3uyii BepxogHozo
Cydy w000 oKpemux NPpouUecyarbHUX NUMAHbL 8MPYUAHHSL Y NpusamHe CninKy-
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B8AHHSL, 8 pe3ybmami U020 KOHCMAMmMo8aHO MeHOeHYit0 00 3MIULeHHSL aKueHmy
Ha Kopucmos nybaiuHoz0 iHmepecy. A8mopcbke OCMUCIEHHS KAUO8UX PilleHb
cYyoy KacauitiHoi iHecmaHyil U000 8USHAUEHHST HONEIHKHUX MEXNK NPOUECYarlbHOT
npuxogaHocmi 0ill 00380/51€ cM8epoKYsamu, UL0 OXOPOHA He2/lacHOCmi (maem-
HOCMi) MEexXHIUHO20 KOMNOHEeHMY He2/ACHUX Ciduux (po3uyrKosux) Oiti, 6ydyuu
8UNPA8OAHOI0 UL000 CNEUIANbHUX MEeXHIUHUX 3ac0018, He MOJKe 88AIKAMUCSL NPO-
NOPUITIHOI L4000 HOCII8 ompuMmaHux pesyromamis. locnioHuybKe 36epHeHHSs. 00
NpouecyanbHo20 OCMUCTCHHSI NUMAHb NPOBOKAULL 3/10UUHY 00380UNO SUOKpe-
mumu Yy npakmuyi cyoy KacauyiliHoi iHecmaHyii 3acmocy8aHHsT KOMNJIEKCHO20
nioxody 0o 8paxyeaHHs obcmasuH npPogedeHHs HealacHoi onepayii, a maKosx
axmueHicms i 006poco8icHiCMb NPoyUecyanbHol NO8EOTHKU CMOPOHU 068UHYEA-
UEHHsL 8 KOHMeKcmi cyoos8oi 3mMazanbHOCMi, SIKL AKMUBHO 8UKOPUCMOBYHOMbCSL
3 Memor OYiHKU HasieHocmi abo 8idcymHocmi 03HAK NPO8OKAYLL BUUHEHHSL 3710~
yuHy. Ha ocHO8I onpaybo8aHo20 mMamepiany eusHaueHo NPoyUecyaibHo 3HAUYULL
meHOeHUYll ma nepcneKmusHi HanpPsIMKU nNo0AlbUULUX HAYKOBUX NOULYKIE.

Knrouoei cnoea: nponopuiliHicme empyuaHHs, nybniuHi ma npusamHi iHme-
pecu; HeanacHe 36UpaHHs 00KaA3i8; NPUBAMHICMb; NPOBOKAUILSL.

Introduction

Modern realities bring forth several pressing issues for Ukrainian society,
particularly security, digitalization, and globalization. According to the
State Security Strategy, approved by the Presidential Decree of Ukraine on
February 16, 2022, No. 56/2022, it identifies actual and potential threats to
Ukraine’s national security. It defines the directions and objectives of state
policy in national security. Among the priorities outlined is intensifying
efforts against terrorism and organized crime, counteracting the degradation
of the state apparatus and local governance due to widespread systemic
corruption within state agencies (Para 24 of Part III of the Strategy). It is
evident that effective state counteraction to these criminal activities is
impossible without law enforcement agencies’ operational and covert efforts,
which must employ the most advanced digital technologies and leverage
them in a globalized world (including efforts to combat organized cross-
border cybercrime). This highlights a clear and pressing public interest.

In turn, the digital space, having become an integral part of human life,
is characterized by vulnerabilities in law enforcement’s adherence to
fundamental rights and freedoms. Furthermore, given the absence of
"virtual boundaries" between states, the vulnerability of rights and freedoms
can expand beyond sovereign borders, lending the issue an interstate
(universal) significance.

This brings to the forefront the need to maintain a reasonable balance
between public and private interests in criminal procedural activities, a
pressing issue when determining the proportionality of interference with
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fundamental human rights and freedoms during covert evidence collection
in criminal proceedings. Covert investigative (search) actions serve as a
"litmus test" for these aspects of the issue, as they: a) represent some of the
most technically advanced procedural tools for gathering evidence; b) can
simultaneously impact several fundamental human rights and freedoms
(in particular, the right to respect for private and family life, and the right
to confidentiality of communication); and c) due to their latent and secret
nature, carry a significant risk of arbitrariness by law enforcement agencies.

Therefore, covert investigative (search) actions should be recognized as an
indicator of adherence to the balance between public and private interests
in criminal procedural activities.

Scholars who have dedicated their work to the study of covert investigative
(search) actions in the context of maintaining proportionality of interference
and safeguarding fundamental human rights and freedoms include
O. Kaplina, A. Tumanyants, I. Krytska [1-3], O. Panasiuk, L. Grynko,
A. Prokhazka [4], O. Babikov, V. Bozhyk, O. Bugera, S. Kyrenko, M. Viunyk
[S], A. Koval [6]. The legal foundations for restricting human rights and
freedoms during pre-trial investigations have been explored in the research
Art. by I. Hloviuk, V. Zavtur, 1. Zinkovskyy, L. Pavlyk [7]. At the same time,
current issues regarding their adherence in criminal proceedings in the
context of digitalization have been addressed in the works of Y. Razmetaeva,
Y. Barabash, D. Lukianov [8], O. Kaplina, A. Tumanyants, I. Krytska,
O. Verkhoglyad-Gerasymenko [9], Y. Razmetaeva, S. Razmetaev [10].
The legal aspects of incitement to commit a crime have been developed
by M. Zubrytska [11], O. Hura [12], I. Berdnik, S. Tagiev [13]. However,
despite the exploration of critical aspects of the raised issues in scientific
works (adherence to rights and freedoms during covert activities in pre-
trial investigations, ensuring a balance of the rights and liberties in the
context of digitalization, crime provocation), there is currently a lack of
comprehensive work dedicated to understanding the proportionality of
intervention and the balance of rights and freedoms from a synthesizing
perspective, taking into account current law enforcement trends.

Thus, the aim of this work is to provide a scholarly understanding of
the proportionality of interference and the balance of public and private
interests in criminal proceedings during covert evidence collection. To
achieve this goal, the following research objectives need to be addressed:
— find and organize judicial and practical guidelines regarding the
proportionality of intervention and the balance of public and private
interests during the covert collection of evidence;

— during the covert evidence collection, identify key trends regarding
the proportionality of intervention and the balance of public and private
interests.
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Materials and Methods

Without a method, there is neither researcher nor research — this statement
can be perceived as axiomatic for scientific investigation. The author’s
proficiency in utilizing the method reveals the level of their competencies
and skills. In contrast, for the results of scientific work, a properly chosen
method guarantees reliable and well-founded conclusions. Therefore, in
order to ensure a maximally objective assessment of the balance between
public and private interests during covert investigative (search) activities,
there is a need for scientific reflection on such a phenomenon in domestic
state-legal reality, which, on the one hand, accumulates widespread trends
in understanding at the level of law enforcement, and on the other hand,
reflects the implemented legal standards in the field of human rights.

Justitia est fundamentum regni — based on this ancient Roman statement,
it is quite appropriate to recognize the judicial practice of the Supreme
Court as such a phenomenon, which, being the highest court in the judicial
system of Ukraine, ensures the stability and unity of judicial practice in
the manner and way defined by procedural law (Part 1 of Art. 36 of the Law
of Ukraine "On the Judicial System and Status of Judges"). Therefore, the
scientific reflection on the judicial practice of the court of cassation, formed
as a result of assessing the legality of covert evidence collection, should
be the focus of research efforts within this work. At the same time, to
ensure the relevance of the identified trends, it is worth analyzing the court
decisions made after the onset of Russia’s full-scale military aggression
against Ukraine and the introduction of martial law in Ukraine on February
24, 2022, the implementation of which has influenced, among other things,
trends in criminal justice.

The following methods of scientific research will serve as "assistants" in
studying judicial practice:

— the dialectical method, which will allow for a comprehensive
understanding of the positions developed by the cassation court’s
judicial practice regarding covert evidence activities in their entirety
and concerning public and private interests;

— the formal-legal method, which will serve as a means of understanding
the content of categories enshrined in legislation and forming
conclusions regarding appropriate procedural algorithms;

— the formal-logical method, which will enable a critical reflection on the
arguments expressed in domestic judicial practice to find the most
well-founded answers to the questions being studied,;

— the analysis method, which will serve as a practical tool for highlighting
the critical arguments of the positions of the cassation court;
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— the synthesis method, which will help formulate mainstream vectors
implemented regarding human rights standards in covert activities
of law enforcement agencies;

— based on critical arguments of the cassation court’s positions,
the inductive method will facilitate the formulation of trends in
maintaining the proportionality of intervention and a reasonable
balance between public and private interests during covert evidence
collection in criminal proceedings.

The first stage of the work involves identifying the object and subject of
the research, formulating problem questions, and selecting theoretical and
empirical material.

In the second stage of the research, it is planned to process the collected
material using the methods mentioned above to form a comprehensive
understanding of the vectors of proportionality of intervention and ensure
a balance between public and private interests presented in the domestic
law enforcement space.

In the third stage of the scientific work, there is a need to systematize
the processed material to formulate conclusions and outline prospective
directions for further research.

The authors of the work believe that the structure for presenting the
material should be based on two criteria: a) thematic, which will allow for
grouping the positions of the cassation court depending on the essence
of the issues being resolved; b) chronological, which will enable the
organization of positions within each thematic subgroup and track the
dynamics of trend formation.

Results and Discussion
Interference in private communication

An analytical review of the legal positions of the Cassation Criminal Court
within the Supreme Court should begin with a court decision that is
valuable primarily from the perspective of a negative finding: the Cassation
Court recognized the absence of interference in private communication
under conditions where "access to the files was not restricted by their
owner or possessor, and such actions were not related to overcoming any
logical protection systems" [14]. Such an assessment was made by the
court of cassation regarding the admissibility as evidence of information
obtained as a result of the actions of the employees of the "Cybercrime
Countermeasures Department, who monitored the worldwide network
"Internet", during which a file containing signs of pornography was freely
downloaded" [14]. Despite the additional expression by the court of

166 ISSN 2225-6555. Teopis i npakmuka npasoznascmea. 2024. Bun. 2(26)



Skrypnyk, A.V,, & Titko, L.A. Proportionality of Intervention and the Balance of Public and Private Interests...

cassation of an indisputable argument regarding the assessment of the
admissibility of such actions before the start of the pre-trial investigation,
the primary analytical attention will be focused on the understanding of
the criterion used to establish the presence or absence of interference with
private communication. Such, as follows from the text of the resolution
mentioned above, is the mode of access to information content. If access
to files is not limited to their owner and is not related to overcoming any
logical protection systems, then, according to the logic of the court of
cassation, there is no interference with private communication.

It is worth noting that a similar course of reasoning was already embodied
in the practice of the Criminal Court of Cassation as part of the Supreme
Court. Still, then it was accompanied by a somewhat different technical
emphasis. Thus, in the decision of the Supreme Court dated April 9, 2020
(case No. 727/6578/17), the argument of the defense "that during the
pre-trial investigation, illegal (without a decision of the investigating judge)
access to information from electronic information systems was found to be
groundless of networks, which is designed as a protocol for the examination
of the object — the phone", the motivation of which was indicated as follows:
"As for the information that was available in the person’s mobile phone, it
was examined by turning on the phone and examining the text messages
that were in it and accessing which was not related to the provision by the
owner of the corresponding server (mobile operator) of access to electronic
information systems. In this case, the body of the pre-trial investigation
conducted an inspection of the object — the phone..." [15]. One of the
critical theses that preceded the quoted conclusion was the regulatory
consolidation of the mode of access to electronic information systems
depending on the mode of access to the systems: obtaining information
from electronic information systems or its part, access to which is not
limited to its owner, does not require the permission of the investigating
judge or by the holder or is not related to overcoming the logical protection
system (Part 2 of Art. 264 of the CPC).

It is worth agreeing that by virtue of Part 2 of Art. 264 of the CPC, obtaining
information from electronic information systems cannot be considered
as removal of information from electronic information systems (as one
of the types of interference in private communication — Para 4 of Part 4
of Art. 258 of the CPC) or its parts, the access to which is not limited by
its owner, possessor or holder or is not related to overcoming the logical
protection system. It can be assumed that the logic of the legislator was as
follows: a person who does not limit access to digital devices, presuming the
possibility of access to them by other persons (for example, family members
or close relatives, roommates in a dormitory, colleagues at work), knowingly
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and voluntarily waives the privacy of information stored in this manner.
The definition of private communication also confirms the given vector of
reasoning: communication is private if the information is transmitted and
stored under such physical or legal conditions under which the participants
of the communication can count on the protection of information from the
interference of other persons (Part 3 of Art. 258 of the CPC). In addition,
the given logic fits into the concept of "reasonable expectation of privacy”
formed in the precedent practice of the courts of the United States of
America (see the decision of the Supreme Court of the United States in the
cases Katz v. United States [16], Carpenter v. United States [17] and the
European Court of Human Rights (Halford v. United Kingdom, Application
No. 20605/92) [18], Case of Peev v. Bulgaria, Application No. 64209/01
[19], Case of Benedik v. Slovenia, Application No. 62357/ 14 [20] [for more
details, see 21].

However, it should be noted that in the absence of clear criteria for
qualifying the access regime to an electronic information system or its part,
the understanding mentioned above of the provisions of Part 2 of Art. 264
of the CPC may lead to unlawful and disproportionate interference in the
sphere of human rights and freedoms. Moreover, defining the access regime
solely based on the presence or absence of a logical protection system
(such as a graphical key, digital code, password, biometric identification
tools, etc.) can result in a purely formal assessment of the openness of
access to information stored on a digital device, which would not align
with several constitutional and criminal procedural guarantees that will
be discussed further. Therefore, to establish a lawful procedural method
for accessing information stored on a digital device, judicial practice uses
the access regime to its carrier: open access (public placement of the
device or information) excludes the possibility of recognizing it as private
and requiring prior judicial permission for review within the framework
of covert extraction of information from electronic information systems.
However, without the development and implementation of clear criteria to
distinguish between open and restricted access to an electronic information
system and its part, there is a risk of unlawful and disproportionate covert
interference in privacy.

Similar to the position mentioned above, a court decision where the
cassation court established the absence of covert interference in private
communication during the examination of a detainee’s phone holds research
value [see 22]. The discussion concerned the protocol for examining the
seized mobile phone, Samsung J5, from the detainee, on which photos
and videos of the torture of victims were stored. According to the court’s
conclusion of the first instance, there was no significant violation of human
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rights and freedoms (Art. 87 of the CPC) during its examination [23].
The defense’s argument was that "during the examination, there was
interference with their (the convicted person’s — author’s note — I.T., A.S.)
right to privacy in the absence of prior consent from the phone’s owner or
a judge" [22].

Critically evaluating the arguments of the defense side, from which it was
not clear what kind of authorization was in question, the court of cassation
concluded that there was no need to obtain the prior consent of the owner
of the phone or judicial authorization, referring to two fundamental theses:
1) "such a review of information that contained in the phone, obviously
does not constitute tacit interference in private communication, provided
for in § 2 of Chapter 21 of the CPC"; 2) the obligation of the prosecuting
party to obtain court permission in accordance with the procedure defined
by Chapter 15 of the CPC (temporary access to things and documents) is
groundless, because "in this case, the phone had the prosecuting party
after it was seized; therefore the requirement to give oneself access to it
would contradict common sense" [22]. The above-described issue, while not
directly related to conducting covert investigative (search) actions, remains
of research interest within this work due to the problematic questions it
raises: a) whether covert interference in private communication occurs
during the examination of information from a phone; b) whether permission
(from the owner or judicial authorization) is required when it is necessary
to examine the content of information stored on the phone.

Analytical reflection on the conclusions formulated by the cassation
court allows us to assert that their application, without regard to the
circumstances of the case, carries the risk of legitimizing arbitrary
interference by law enforcement authorities in a person’s private life.
It is reasonable to agree that examining photos and videos stored on a
smartphone, conducted without concealment from its owner, in form does
not constitute a covert investigative (search) action. One of the essential
features of such actions is indeed missing: their covert nature, secrecy,
and concealment from the individuals to whom they pertain. Thus, these
procedural actions genuinely lack secrecy. However, does this automatically
mean that the absence of covertness legitimizes such interference with
rights and freedoms without permission from the owner or a judge?

In the authors’ opinion, the answer to this question is negative for the
following reasons. Firstly, modern mobile phones (smartphones) store
various types of information, from private correspondence to personal
information. Thus, it can be argued that digital devices should be recognized
as a ‘concentration point’ for several fundamental human rights and
freedoms: for example, the right to secrecy of correspondence, telephone
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conversations, telegraph, and other communications (the right to privacy
of communication) (Art. 31 of the Constitution of Ukraine), and the right
to respect for personal and family life (the right to privacy) (Art. 32 of the
Constitution of Ukraine). Therefore, a generalized conclusion about the
lawfulness or unlawfulness of examining the content of a mobile phone
(smartphone) detached from the nature of the information being reviewed,
in the authors’ view, does not align with the essence of specific human
rights guarantees, which are interfered with in this manner. It is not the
storage medium (mobile phone, smartphone, tablet, portable computer,
etc.). Still, the nature of the information being examined that is decisive
in determining whether permission is required for examination and, if
so, what kind. Otherwise, uncontrolled restrictions on several human
rights and freedoms are legitimized, for which, in the absence of a digital
"concentration point", prior permission (from the owner or an investigating
judge, or court) would unquestionably be required.!

The following should be noted regarding the guarantees accompanying
the collection of private information. In criminal proceedings, everyone
is guaranteed protection against interference with private (personal and
family) life (Part 1 of Art. 15 of the CPC). Additionally, no one may collect,
store, use, or disseminate information about a person’s private life without
their consent, except in cases provided by this Code (Part 2 of Art. 15 of
the CPC. Access to private information, in the absence of covert means
of obtaining it, is accompanied by the following procedural safeguards:
(a) personal correspondence and other personal records (Para 6 of Part 1 of
Art. 162 of the CPC), as well as a person’s data (Para 8 of Part 1 of Art. 162
of the CPC), are classified as legally protected secrets contained in items
and documents; (b) obtaining a court or investigating judge’s authorization
for temporary access to such items and documents is accompanied by a
particular burden of proof (Part 6 of Art. 163 of the CPC): additionally,
the possibility of using the information contained in these items and
documents as evidence must be demonstrated, as well as the impossibility
of proving the circumstances in question by other means. Given the open
(public) nature of obtaining information from a phone, the guarantees
above serve as effective safeguards against disproportionate or unwarranted
interference with a person’s privacy and, therefore, should accompany any
procedural action aimed at obtaining personal information.

! Itis worth noting that covert extraction of information from electronic information systems
or their parts, access to which is not restricted by the owner, possessor, or holder or is
not associated with overcoming logical security systems, as previously mentioned, does
not require prior judicial authorization due to the direct provision of procedural law (Part
2 of Art. 264 of the CPC).
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The argument of the cassation court that "the requirement to grant oneself
(the prosecution — the author’s note — I.T., A.S.) access to it would contradict
common sense", while logical in the context of the provisional nature of
temporary access to items and documents, fails to consider its judicial
oversight component: the granting of an order for temporary access to items
and documents by an investigating judge is the result of their assessment
of the proportionality of the interference with rights and freedoms, which
inevitably accompanies access to items and documents containing
personal information. Therefore, the primary purpose of the authorization
for temporary access to items and documents in this situation is not to
facilitate access but to ensure control over its legality and proportionality,
which is impossible without such authorization. However, it is reasonable
to agree with an exception to this rule, which implicitly follows from the
cassation court’s argument: voluntary consent from the holder of the
item or document, if the requested information pertains to their private
life, enables access without prior judicial oversight. This is because the
individual, as the bearer of the right to privacy, is free to exercise it in favor
of the public interest, represented in this case by the prosecution.

In the framework of protecting information of a private nature, it is essential
to distinguish procedural access to the results of private communication,
which, in addition to the right to respect for personal and family life
(Art. 32 of the Constitution of Ukraine), is also protected by the right to
confidentiality of correspondence, telephone conversations, telegraph, and
other communications (Art. 31 of the Constitution of Ukraine). According to
constitutional guarantees, exceptions can only be established by a court in
cases provided by law to prevent a crime or ascertain the truth in a criminal
investigation if the information cannot be obtained by other means (Part 1
of Art. 31 of the Basic Law). This exception enshrined in the Constitution
of Ukraine is also implemented procedurally in criminal procedural law.
In criminal proceedings, everyone is guaranteed the confidentiality of
correspondence, telephone conversations, telegraph, and other forms of
communication (Part 1 of Art. 14 of the CPC). In turn, interference with the
confidentiality of communication is possible only based on a court decision
in cases provided by this Code to detect and prevent a serious or especially
serious crime, establish its circumstances, and identify the perpetrator
if this goal cannot be achieved by other means (Part 2 of Art. 14 of the
CPC). Thus, the legal basis for interfering with private communication
(both as an exchange of information through messengers and its results
in the form of correspondence, message threads, etc.) is a court decision.
Its proportionality is determined by considering the gravity of the offense
committed, the purposes pursued (detection and prevention of a serious
or especially serious crime, establishing its circumstances, and identifying
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the offender), and the condition (if the goal cannot be achieved by other
means).

At the institution of covert evidence collection level, the aforementioned
constitutional guarantee has found its implementation in the requirement
to obtain prior (Articles 260-264 of the CPC) or, in exceptional cases,
subsequent judicial authorization for such interference (Art. 250 of the
CPC). However, the law provides an appropriate algorithm if interference
with private communication accompanies another investigative (search)
action that is not covert and, thus, is not listed in Articles 260-264 of the
CPC. In such cases, the prosecutor or investigator, with the prosecutor’s
approval, is required to file a motion with the investigating judge for
authorization to interfere with private communication under the procedures
outlined in Articles 246, 248, and 249 of this Code, if any investigative
(search) action will include such interference. From the above, it follows
that the legislator does not provide exceptions to the general rule that
interference with private communication requires judicial authorization,
regardless of whether access to the relevant information is obtained openly
or covertly.

Thus, the material presented above allows us to assert that: (a) maintaining
the proportionality of interference and the balance between public and
private interests is of particular importance in the context of both overt
and covert information retrieval from digital devices (mobile phones,
smartphones, tablets, laptops, etc.); (b) procedural methods for obtaining
information from these devices should be accompanied by guarantees of
respect for rights and freedoms (the right to respect for private and family
life, the right to communication secrecy), with the specific set of guarantees
determined based on the nature of the information obtained, as well as
the access regime defined by the owner, holder, or custodian (including,
but not limited to, the presence or absence of logical protection systems);
(c) in the absence of the voluntary consent of the bearer of the relevant
rights and freedoms, interference with these rights should be preceded by a
judicial assessment of the proportionality and legality of such interference,
which equates these procedural actions with covert interference in private
communication in terms of the level of protection of rights and freedoms;
(d) the above-analyzed positions of the court of cassation reflect a tendency
to shift procedural emphasis in favor of public interests at the expense
of private ones, which should be compensated by the development of
procedural algorithms at the enforcement level aimed at implementing
the established guarantees of human rights and freedoms, as well as an
impartial assessment of the appropriate access regime to the electronic
information system and its components.
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Procedural concealment of actions

According to the traditional understanding of the admissibility of evidence,
the critical criteria that influence its definition are proper procedural source,
proper subject, and proper procedural order. Within the latter, particular
attention is paid to the completeness and correctness of reflecting the data
in one of the legally prescribed forms for recording criminal proceedings.

Thus, according to Part 2 of Art. 104 of the CPC, if a procedural action
is recorded during a pre-trial investigation using technical means, this
must be indicated in the protocol. Additionally, the introductory part of
the protocol must include, among other things, the characteristics of
the technical recording devices and information carriers used during the
procedural action, as well as the conditions and procedures for their use
(Para 1 of Part 3 of Art. 104 of the CPC). According to Part 1 of Art. 252
of the CPC, recording the course and results of covert investigative
(search) actions must comply with the general rules for recording criminal
proceedings as provided by this Code.

Considering that the overwhelming majority of covert investigative (search)
actions are conducted exclusively using technical recording means, the
question arises regarding how the requirement to reflect the technical
component of covert activities in the protocol should be fulfilled. The
problem with this issue is based on the fact that information about the
fact or methods of conducting a covert investigative (search) action (Art.
4.12.3 of Part II of the Compendium of Information Constituting State
Secrets, approved by order of the Central Directorate of the Security
Service of Ukraine on December 23, 2020, No. 383 (hereinafter referred
to as the Compendium), as well as information on specific indicators
about the external appearance, tactical and technical characteristics of
special technical means that reveal the organization, methodology, and
tactics of their covert application in solving operational and investigative
tasks (Art. 4.4.15 of Part II of the Compendium), constitute state secrets.
Therefore, their complete recording in procedural documents may lead
to disclosure. Consequently, the question arises as to how a reasonable
balance should be ensured between maintaining state secrets (public
interest) and allowing private participants in criminal proceedings to verify
the proper order and accuracy of the recording made (private interest).

Its own vision of a reasonable balance of interests on this issue was
expressed by the court of cassation in the resolution dated November
16, 2023 (case No. 629/4665/15-k), where, concerning the systematic
interpretation of Articles 4.5.1, 4.5.6 of the covert investigative (search)
actions formulated the following conclusion: "It does not contradict the
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provisions of the CPC not to specify information about the name of special
equipment and the procedure for its use during the covert investigative
(search) actions, taking into account that such information is intended for
obtaining information secretly, is a state secret and concerns not only of
this criminal proceeding, their disclosure without proper and substantiated
grounds threatens national interests and security, the concepts and
signs of which are defined in the Law of Ukraine On National Security of
Ukraine" [24]. It is worth noting the consistency of the Court of Cassation
in implementing the above conclusion into judicial practice: the Court
of Cassation reached a similar conclusion in the resolution of January
26, 2022 (case No. 677/450/18), adopted even before the introduction of
martial law on the territory of Ukraine. Thus, the court of cassation stated:
"The name and serial number of the special equipment, its characteristics,
and information carriers intended for obtaining information secretly are
not specified in the protocol drawn up as a result of the secret investigative
(search) action (audio, video monitoring of a person) on the admissibility
as evidence of the technical record recording the conduct of this covert
investigative (search) action, as well as the specified protocol" [25].

Therefore, as follows from the above, the balance of public and private
interests in the issue of the completeness of the display of the "technical
component" of covert investigative (search) actions is shifted in favor of
keeping secret the data that characterize the relevant special technical
means. However, it should be noted that the above does not cover
information carriers on which the results of secret investigative (search)
actions are stored and which are attached to the relevant protocols. In the
opposite case, there are no guarantees that the data carrier attached to
the protocol of an undercover investigative (search) action is exactly the
one that was created after it was carried out and was not subjected to
any operations other than writing the corresponding files to it. It is in this
way that it is possible to ensure the confirmation of the proper procedural
source of the data contained in it (the document is an appendix to the
protocol), as well as the observance of the procedure for recording an
undisclosed investigative (search) action. Therefore, hiding the technical
features of the used equipment, which constitute a state secret (public
interest), must be accompanied by a proper recording of the characteristics
of the medium on which the files are copied and which is added to the
protocol in order to prevent any unauthorized operations with it in the
future (private interest).

Provocation of a crime

One of the vivid examples of how, on the one hand, it is difficult and, on
the other hand, how important it is to observe the proportionality of the
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intervention and a reasonable balance of public and private interests is the
prohibition during the monitoring of the commission of a crime to provoke a
person to commit it. Thus, according to Part 3 of Art. 271 of the CPC, during
the preparation and implementation of measures to control the commission
of a crime, it is prohibited to provoke (incite) a person to commit this crime
to further expose it, helping a person to commit a crime that he would not
have committed if the investigator did not contribute to this, or for the
same purpose to influence her behavior with violence, threats, blackmail.
In addition, the legislator defined quite radical consequences that should
follow the provocative behavior of law enforcement agencies: things and
documents obtained in this way cannot be used in criminal proceedings. It
is obvious that there are permanent procedural battles between the parties
to the process around the presence or absence of signs of provocation, the
judicial decision of which outlines the "red lines" for the law enforcement
system. It is worth going further to consider the trends in the practice of
the court of cassation in terms of assessing signs of provocation while using
the chronological criterion outlined at the beginning of the work to organize
the conclusions.

A kind of "checklist" of circumstances that must be checked by the court in
the framework of establishing the presence or absence of provocation was
once again given in the decision of the Criminal Court of Cassation as part
of the Supreme Court dated October 19, 2022 (case No. 728/1614/17): "In
order to establish the fact of provocation of a crime, it is decisive to find
out the following questions: were the actions of law enforcement agencies
active, did they encourage a person to commit a crime, for example,
initiative in contacts with a person, repeated offers, despite the person’s
initial refusal, persistent reminders; whether the crime would have been
committed without the intervention of law enforcement agencies; whether
the law enforcement agencies had objective data that the person was
involved in criminal activity and the probability of his committing a crime
was significant" [26]. The research value within the mentioned decision
is, firstly, the adaptation of the "checklist" to the specifics of committing
the crime provided for in Art. 368 of the Criminal Code: "... it is necessary
to check who initiated the meetings, whether there were facts of refusal
by the accused to receive an illegal benefit, whether there were persistent
actions on the part of the witness, or whether the crime would have been
committed without the intervention of law enforcement officers" [26],
secondly, ascertaining the distribution of the burden of proof in relation
to the given circumstances: "[...] in the context of the prescriptions of
Art. 92 of the CPC, if the defense claims clearly not groundless arguments
about the presence of provocation, the prosecution must prove that there
was no incitement" [26]. Placing on the prosecution the burden of proving
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the absence of signs of provocation, if the defense reasonably claims
their presence, reflects the vector of "equalization of forces" of the parties
introduced by the Court of Cassation in proving one of the key issues within
the framework of covert crime detection activities.

In the context of the law enforcement interpretation of certain signs of
provocation, the following positions of the Court of Cassation are worthy
of attention:

a) a negative statement that "the gap in time between the entry of
information into the Unified Register of Pretrial Investigations and the
direct receipt of an unlawful benefit cannot by itself indicate that it is a
provocation of a crime since the pretrial investigation body cannot clearly
predict the specific date of the commission of the crime", because its task
is "only the recording of such illegal activity, which sometimes takes place
for a long period of time due to the specifics of the crime committed" [27];
b) emphasizing the need to carefully check the activity of a law enforcement
agent during operational procurement: "In order to establish the presence
or absence of provocation of a crime, it is important to examine the
information by the court based on the results of such an undercover
investigative (search) action, such as the removal of information from
transport telecommunication networks, the materials of which were not
disclosed to the defense, were not attached to the court case materials
and, accordingly, were not examined by the court. During a new trial in the
court of appeals, it is necessary to investigate, in particular, the testimony
of a person who was involved by law enforcement agencies in cooperation,
according to which it was he who called the accused regarding the
purchase of a narcotic drug and a powerful medicinal product, statements
of the accused about repeated calls to a stranger’s mobile phone with an
offer to sell her a narcotic drug, the content of the conversations, which
were recorded as a result of the removal of information from transport
telecommunications networks, which was carried out before the operational
purchase" [28].

Thus, from the positions outlined above, it is unequivocally evident that the
careful and comprehensive verification of the activities of law enforcement
agencies or their agents during the control of criminal offenses is crucial,
as is establishing sufficient grounds to consider the individual subject to
such covert investigative (search) actions involved in illegal activities. On the
one hand, such verification contributes to the realization of the defense’s
right to a fair trial (the right to be heard and to receive judicial responses to
the arguments presented), which undoubtedly supports private interests.
On the other hand, it disciplines the prosecution, which must provide clear
answers to key questions regarding the prohibition of provocation even
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before conducting a covert operation, thereby serving the public interest in
the proper functioning of the law enforcement system.

A particularly illustrative example in the context of seeking a reasonable
balance between public and private interests when assessing the presence
or absence of signs of crime provocation is the compensatory mechanism
mentioned in the ruling of the Cassation Criminal Court within the Supreme
Court on November 21, 2023 (case No. 991/722/21) [see 29]. Thus, while
evaluating the arguments presented by the defense regarding the claim that
the prosecution’s "correspondence was not limited to this fragment and
contained information that, when combined with other circumstances of the
case, proved incitement to conversations concerning the receipt of a bribe
from the convicted individual", the court reached the following conclusions:
a) "The prosecution, by failing to document complete information about this
correspondence, also did not ensure the preservation of this information
in any other way, for example, by seizing the phone and securing it from
access by third parties. ... Thus, through its actions, the prosecution
created and/or contributed to the creation of circumstances under which
the exchange of messages between the convicted individual and another
person became completely inaccessible to the defense" [29];

b) "The court previously noted that in cases where it is impossible to
question a witness, courts must provide the party with adequate
opportunities that could compensate for the disadvantageous position in
which it finds itself due to such complications. The court believes that this
principle should also be applied, mutatis mutandis, to other situations
where a party is restricted in utilizing opportunities to clarify important
circumstances of the case due to various reasons. The consequences of the
actions of a party that has made it impossible or significantly complicated
the examination of important evidence by the court should be interpreted
in favor of the opposing party so as not to encourage the party to use such
tactics (see, for example, Part 5 of Art. 97 of the CPC)" [29].

Thus, the creation of artificial barriers by the prosecution that restrict
the defense’s access to the full extent of materials that may indicate
provocation of a crime is qualified by the court as improper conduct,
which can be presumed to constitute reasonable doubt regarding the
person’s guilt, interpreted in favor of the defense (Part 3 of Art. 62 of the
Constitution of Ukraine). This compensatory approach aims to "balance"
the power dynamics between the prosecution and the defense in adversarial
judicial proceedings, countering the "monopoly" on covert activities by
law enforcement agencies that exists at the pre-trial stage of the process.
Therefore, such a direction in applying and interpreting procedural law
provisions in establishing the presence or absence of signs of crime
provocation should be welcomed.
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Conclusions

The conducted research on the proportionality of intervention and the
balance of public and private interests during the covert collection of
evidential information in criminal proceedings allows for the identification
of the following law enforcement trends:

1) adhering to the proportionality of intervention and balancing public and
private interests is particularly challenging during procedural operations
involving digital data carriers, which serve as ‘concentration points’ for
several fundamental human rights and freedoms. Effective safeguards
against abuse must accompany any interference in these rights. Law
enforcement practice demonstrates a tendency to shift the emphasis in
favor of the public interest, which, considering the risk of uncontrolled and
arbitrary intrusion into privacy, is difficult to justify;

2) the protection of the confidentiality (secrecy) of the technical component
of covert investigative (search) actions, which is not fully reflected in the
relevant protocols contrary to several procedural law requirements, is
justified concerning special technical means but cannot be considered
proportional regarding the carriers of the obtained results. Judicial
practice, while recognizing the possibility of not reflecting such data in the
protocol, does not demonstrate an adequate level of requirements for the
documentation of its appendices;

3) the assessment of the presence or absence of signs of crime provocation,
as practiced by the court of cassation, reflects a comprehensive approach
to considering the circumstances of conducting a covert operation, as well
as the activity and good faith of the prosecution’s procedural conduct in
the context of judicial adversariality.

Promising directions for further scientific research may include: a) the
development and scientific justification of appropriate procedural
algorithms for both overt and covert collection of evidential information
from digital devices, which would ensure the proportionality of intervention
and a reasonable balance between public and private interests; b) the
formulation of amendments to legislation concerning the establishment of
limits on reflecting the technical component of covert investigative (search)
actions; c) the formation and scientific-practical provision of compensatory
mechanisms that follow covert activities (proper documentation and
recording of covert investigative (search) actions, ensuring the accessibility
of all materials for verifying the presence or absence of crime provocation).
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Abstract

The relevance of this study lies in examining the process of formation and
development of the European Union’s sanctions policy, focusing particularly
on the theory and practice of applying restrictive measures against Russia
in response to its aggression against Ukraine. The purpose and objectives of
the research involve analyzing and synthesizing information related to the
development of the theory and practice underlying the European Communities’/
European Union’s application of economic sanctions, comparing approaches
to shaping a general sanctions policy and the specific sanctions policy toward
Russia (referred to as a "sanctions revolution”), as well as formulating the
author’s conclusions and recommendations for both theoretical and practical
application. A broad range of research methodologies and approaches was
employed in the study. The formal-legal method facilitated the formulation of
key terms, concepts, characteristics, and constructs, as well as the development
of various classifications. The historical method proved useful in examining the
establishment and evolution of the EU’s sanctions policy. The systemic method
aided in elucidating the mechanisms by which the EU imposes, modifies, and lifts
economic sanctions against Russia. Additionally, the comparative-legal method
was employed to evaluate the legal regulation of economic sanctions during
different phases of European integration. The results of the study are reflected
in the characterization of the European Union’s autonomous economic sanctions
as a system of restrictive measures introduced by EU institutions within the
Jframework of the Common Foreign and Security Policy, without a mandate from
the UN Security Council. The Art. concludes that the scope and depth of the EU’s
numerous sanctions regimes indicate that the Common Foreign and Security
Policy is not merely an aspirational construct; rather, it actively promotes the
development of legal norms and processes within the EU’s internal legal order.
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In contemporary EU foreign policy, sanctions have effectively evolved into one of
the Union’s most favored instruments of external action. The Art. further argues
that achieving member-state consensus on formulating a common sanctions
policy demonstrates not only the Europeanization of national foreign policies
but, more importantly, the formation of a genuinely pan-European foreign policy.
It concludes that the EU’s autonomous sanctions aim to penalize Russia, whose
policies violate international law and threaten both regional and global security,
by inflicting maximum damage. International law does not prohibit states or
their unions, such as the European Union, from imposing unilateral economic
restrictive measures if justified by security considerations. Finally, the Art.
acknowledges imperfections in the EU’s sanctions policy, evidenced by the
widespread circumvention of its anti-Russian sanctions. Recognizing this reality
compels EU institutions and the governments of its member states to develop
additional instruments to combat the evasion of existing restrictive measures.

Keywords: sanctions; restrictions; sanctions policy; Russian aggression;
sovereignty; security; EU law; Ukraine.
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IBaH BacuiiboBuY IKOBIOK
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Xapkis, YkpaiHa

AHoTauisa

AxmyanvHicmb 00CNIOXKEeHHsT NoJislzde 8 po32/isioi Npoyecy CMAHOBNEHHS ma
po3zsumky caHkyiliHoi nonimuxku €gponeticokozo Coro3y, 30Kkpema meopii ma
NpPAaKmuKu 3acmocy8aHHsl 0O mMerKYysanbHUX 3axo0i8 cmoco8Ho Pocii sik 8i0noegiol
Ha azpecito npomu YkpaiHu. Mema ma 3a80aHHsi 00CaiO’KeHHs nepedbauaromob
30iliCHeHHsL aHAaNi3Yy 1 cuHme3sy iHgopmayii, noe’si3aHoi 3 PopMYB8aAHHAM Mmeo-
pii ma npakmuku 3acmocy8aHHs eKOHOMIUHUX CaHKUill €eponelicbkum Cnis-
moeapucmeom / €gponeticokum Cor030M, NOPIBHSHHS Ni0Ox00i8 00 hOPMYBAHHSL
3a201bHOi CAHKYITIHOT NOATMUKU [ CAHKYIUHOT nosiimuKu cmocogHo Pocii, sky i0eH-
mugiKyroms 1K CaQHKYIUHY pesooyito, @ MaKoK hOpMYA08AHHS A8MOPCLKUX
B8UCHOBKI8 13 8U3HaueHOi npobremamuKru, peKomeHOauyili 0151 meopemuuHoz2o
ma npaKkmuuHozo 8UKOPUCMAHHSL. Y npoueci 00CniOsKeHHsT BUKOPUCMO8Y8a8cs
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wuporuil nepesiik nioxodig i memooi8 O0CNIOIKEeHHSl, 30Kpema: POoPMANTbHO-
IOPUOUUHUTL Memo0 0a8 3mo2Yy CPOPMYA08AMU OCHOBHL MEPMIHU, NOHAMMSL,
03HAKU, KOHCMPYKYIl ma npogecmu Kaacugikayii; icmopuuHuili memoo cmae
Y npueodi npu aHai3l npoyecy CmMAaHOB8NEHHs U po38UMKY CAHKUIUHOL! nosi-
muxu €C; cucmemHUill Memoo — Npu 3’1CY8AHHI MEXAHIZMI8 HAKAAOAHHSL, 3MIHU
ma CKACYBAHHSL eKOHOMIUHUX CAHKUYIUL cmocoeHo Pocii; nopigHsiibHO-npagosuli
MemMOo0 8UKOPUCMAHO Ni0 UAC OYUIHIOBAHHSL Ni0x00i8 00 NPA808020 Pezyt08GHHSL
3aCcmocy8aHHs eKOHOMIUHUX CAHKYIU HA PI3HUX emanax eaponeticbkoi iHmezpa-
yii. OmpumaHi pesysibmamu OOCAIOIKEHHS. NOJLL2A0Mb Y 8U3HAUEHHI A8MOHOM-
HUX eKOHOMIUHUX CaHKUIU €8poneticbkozo Coto3y 1K cucmemu 00mMesKye8anbHUX
3axo0ig, zanpogadxeHux iHcmumymamu €C y pamxax Common Foreign and
Security Policy, 3a eiocymHocmi maHoamy Padu Be3anexu OOH. ¥ cmammi cgpop-
MYSLOBAHO BUCHOBOK, 8IONOBIOHO 00 SIK020 WUUPOMA i 2MUOUHA UUCTEHHUX CAOHK-
UiliHUX pexxumis, uio sukopucmosgyromoscst €C, cgiouums npo me, wo Common
Foreign and Security Policy e He npocmo npazHeHHAM, A CNPUSIE PO3BUMKY NPasa
i npasosux npouecis ycepeduHi npagonopsioky €C. Y cyuacniii Common Foreign
and Security Policy €C caHkyii paxmuuHo nepemeopuiucs Ha 00UH 3 Haliyaro-
b6 eHIWUX THempymeHmig 308HiUHbOT nosnimuku €C. Y cmammi apeyMeHMO8aHO
me3y npo me, wo OOCSIZHEeHHSL 3200U 0epiKas-unleHi8 Y NUMAHHL 8UPOOeHHs
3a2a1bHOI CAHKYIUHOL NONIMUKU € C8IOUEHHSIM He JIUULEe €8ponei3ayii HAYIOHAIb-
HUX 308HIWHIX noaimuk, ane i, o 0cobaUBD 8ANKAUBO, (POPMYBAHHS 302A71b-
Hoesponelicbkol 308HILUHbOT nosimuku. ChopMYabo8aHO 8UCHOBOK Npo me, U0
aemoHoMmHI caHkryil €C cnpsimosaHi Ha nokapaHHs Pocii, nonimuka sikoi nopy-
wye MKHApPOOHe Npaeo ma 3azporKye peioHANbHIUL ma 2/100anbHill 6e3neuyl
WITAXOM 3ANO0ISTHHSL MAKCUMANTLHOL luKoOU. MixKHapooHe npago He 3ab0poHsie
Odepokasam ma ixHim ob6’eOHaHHAM, Hanpurnad €sponelicekomy Coro3y, 860-
oumu 0OHOCMOPOHHI 0OMEIXKYBAbHI 3aX00U 8 eKOHOMIUHIN cghepl, SKULO0 8OHU
sunpagoaHi MipKysaHHsmu besnexku. Y cmammi KOHCMAMO8AHO HeOOCKOHA-
Jicmeb caHkyitiHol nosimuku €C, wo nposieasiemscst 8 Macogomy obxo0i aHmu-
pociticokux caHkyiil. YceidomneHHs Yyboz2o paxmy cnoHykae iHemumymu €C i
ypsou oepokas-uneHig po3pobasmu 0o0amkosi iHcmpymeHmu 6opomsbu 3 06xo-
00OM HASABHUX 00 MEIKYBANLHUX 3AX0018.

Knrouoei cnoea: caHkyii; 0bmersKeHHs;, CAHKYIHA noimuKa; pocilicbka azpe-
cis; cyeepeHimem,; 6esneka; npaeo €C; YkpaiHa.

Introduction

From the inception of the European integration process in 1931, a
united Europe has been regarded as one of the world’s most stable and
attractive regions, as evidenced by the rapid expansion of its membership.
However, the unprovoked aggression of the Russian Federation (RF)
against Ukraine in 2014, which escalated into a full-scale invasion in
2022, resulted in the first high-intensity war in Europe since World
War II. Thus, Russian aggression and its associated consequences have
become key factors in the redistribution of economic, legal, and political
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relations, as well as in the reconfiguration of goods and services supply
chains across the EU.

It was entirely expected that the European Union, which began developing
its own sanctions policy in 1994, would respond to Russian aggression: the
EU introduced unprecedentedly large-scale sanctions against the RF. These
measures complement the individual and economic sanctions imposed
against Russia from 17 March 2014, following the annexation of Crimea
and the occupation of parts of Donbas [1], as well as due to Moscow’s non-
compliance with the Minsk Agreements.!

In connection with the introduction of the European Union’s sanctions
policy against Russia, it has become evident that EU member states hold
differing attitudes toward Moscow. One group (the Baltic States and Poland,
the Nordic countries, Romania, and the United Kingdom) adheres to a
"hawkish" approach, which entails a more stringent application of this
policy. By contrast, other states (Austria, Bulgaria, Greece, Spain, Italy,
Cyprus, Slovakia, Portugal, and Hungary) are inclined to maintain a certain
level of engagement with Russia due to longstanding economic, cultural,
and religious ties. In this situation, France and Germany have assumed
a more moderate stance [2-4].

Restrictive measures were introduced by the European Union in February
2022 in response to Russia’s decision to extend recognition to territories in
the Donetsk and Luhansk regions of Ukraine not under government control,
treating them as independent entities, and to deploy Russian troops there.
In October of that same year, these measures were extended to include the
non-government-controlled territories of Zaporizhzhia and Kherson. These
measures will remain in effect until 24 February 2025.

As of December 2024, the European Union has introduced 15 packages
of sanctions [5; 6] against Russia. According to clarifications provided by
the Council of the EU, the imposed sanctions include targeted restrictive
measures (individual sanctions),?

! In March 2014, the Council of the EU decided to freeze the assets of individuals
responsible for the misappropriation of Ukrainian state funds. Restrictions on economic
cooperation were introduced by the EU for the first time in July 2014 and included the
following measures: the European Investment Bank was asked to suspend the signing of
new financial operations; EU member states agreed to align their positions in the Board
of Directors of the European Bank for Reconstruction and Development with the aim of
suspending the financing of new operations in Russia; and the implementation of EU
bilateral and regional cooperation programs with Russia was reviewed, resulting in the
termination of certain programs.

2 Individual sanctions target persons responsible for supporting, financing, or implementing
actions that undermine the territorial integrity, sovereignty, and independence of Ukraine,
or those who benefit from such actions. These EU restrictive measures apply to a total
of 1706 individuals and 419 legal entities. The list of legal entities includes: banks and
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economic sanctions,® and restrictions on the issuance of visas by EU
member states® [8]. However, in December 2022, the sanctions packages
were supplemented by provisions allowing Western companies to continue
operating in Russia, despite existing sanctions. This step was intended to
assist Western companies seeking to withdraw capital from Russia but
unable to do so for various reasons. Experts believe that certain firms
exploit this loophole, using it as political cover to remain in Russia. To
prevent the circumvention of sanctions, certain Russia-controlled entities
based in the illegally annexed territory of Crimea were included in the list.
In addition to the EU’s collective sanctions, more stringent sanctions have
been imposed, for example, by Estonia,® Latvia, Lithuania, Poland, the
Czech Republic, and Finland.® Since 2014, diplomatic sanctions have also
been in effect against Russia.”

Confronted with unprecedentedly large-scale sanctions, the RF employs
various mechanisms to circumvent these restrictive measures, for instance,
by using complex financial schemes, falsifying the nature or origin of traded

financial institutions; companies in the military and defense sector; companies in the
aviation, shipbuilding, and mechanical engineering sectors; armed forces and paramilitary
formations, including the Wagner Group; political parties; the "All-Russia People’s Front"
movement; telecommunications companies; and media outlets responsible for propaganda
and disinformation. Sanctions against individuals include travel bans and asset freezes,
while sanctions against legal entities consist of asset freezes. This means that all accounts
belonging to the listed persons and organizations in EU banks are frozen. It is also

prohibited to directly or indirectly make any funds or assets available to them [7].

These sanctions target the financial, trade, energy, transport, technology, and defense

sectors.

4 Since February 2022, the EU has decided that Russian diplomats, other Russian officials,

and businessmen can no longer benefit from visa facilitation provisions. In September

2022, the Council of the EU decided to suspend the EU-Russia visa facilitation agreement.

Thus, in 2023, against the backdrop of a migration crisis at the Estonian-Russian border,

Estonia decided to restrict operations at its border crossing points, halted issuing visas

to Russians, and is developing a legal mechanism for transferring frozen Russian assets

and those of its sanctioned citizens to Ukraine.

Finland did not limit itself to economic sanctions against Moscow. In July 2022, the

Finnish Parliament passed a law allowing for the installation of barriers along the border

with Russia and the closure of the 1,300-kilometer-long border. In November 2023, against

the backdrop of a sharp increase in the flow of migrants at the border with the Russian

Federation, Finland closed all checkpoints on the Finnish-Russian border. In April 2024, the

Finnish authorities halted traffic for pleasure craft on the Saimaa Canal through Nuijamaa,

and the Haapasaari and Santio maritime checkpoints were also closed indefinitely.

7 In 2014, the EU-Russia summit was canceled, and EU member states decided not to hold
regular bilateral summits with Russia and to suspend bilateral talks with the Russian
Federation on visa matters. Instead of the G8 summit in Sochi on 4-5 June 2014, a G7
meeting took place in Brussels. Since then, meetings have continued in the G7 format.
EU countries also supported suspending negotiations on Russia’s accession to the
Organisation for Economic Co-operation and Development (OECD) and the International
Energy Agency.
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goods, or relying on the jurisdictions of third countries. Individuals and
legal entities included in sanctions lists also make efforts to conceal their
assets [9]. Moscow’s development and use of such mechanisms require
the rapid refinement of the EU’s sanctions policy and that of individual
member states. For Ukraine, this task is critically important, as the Russian
Federation’s economic capacity to continue its aggression depends on it.

Ukraine, for its part, is also implementing a sanctions policy. The President
of Ukraine periodically issues decrees containing annexes listing sanctions
against Russian legal and natural persons involved in supporting Russia’s
military apparatus. Efforts are underway to synchronize Ukrainian
sanctions with corresponding decisions made by partner states. Beginning
on 31 January 2024, the National Security and Defense Council of Ukraine
has been forming the State Sanctions Register — an information and
communication system that ensures free public access to up-to-date and
reliable information on all subjects against whom Ukrainian restrictive
measures have been applied. The purpose of maintaining this register is
to provide public access to current and reliable information on the entities
against which restrictions have been imposed [10].

Literature review

There is a significant body of scholarly research on international sanctions.
However, the EU’s sanctions activities have not been systematically
compiled into a single database, even considering many years of experience
in this domain. Over the last decade, this situation has begun to change:
an increasing number of authors are examining the European Union’s
restrictive measures (G. Felbermayr [11]; F. Giumelli [12-13]; J. Kreutz
[14]; C. Portela [15]).

Only relatively recently have scholars started paying particular attention
to variations in the types and structures of sanctions (M. Hedberg [16];
E.V. McLean, T. Whang [17]; C. Portela [18]). In his research, F. Casolari
focuses on the hybridization of the legal instruments of the European
Union’s sanctions policy, i.e., their modification in the face of changing
threats confronting a united Europe, with the aim of preserving its strategic
autonomy [19].

Sanctions the EU against Russia brought about an unprecedented
emphasis on sanctions implementation and enforcement, which have
traditionally relied on a decentralised system. This has resulted in a
mosaic of practices across the EU, involving more than 160 designated
competent authorities within Member States. While reflecting the principle
of subsidiarity, this by triggering practical confusion and contradictory legal
interpretations of key sanctions provisions between Member States. Under
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these conditions, The EU should design a new horizontal sanctions regime
to counter circumvention [20]. The legal regulation of relations aimed at
preventing the circumvention of sanctions is an important area of research
within the EU’s sanctions policy. However, it has received attention only
in recent years. Studies by E. Kaca [21]; K. Meissner, C. Graziani [22;
23] cover the full history of Council decisions, regulations, and annexes
concerning the EU’s restrictive measures.

Russia’s aggression against Ukraine, launched in 2022, has prompted
researchers to examine the European Union’s sanctions policy specifically
toward Russia (M. Onderco, R. van der Veer [24]; P.M. Silva, Z. Selden [25];
V. Szép [26]; P.A. van Bergeijk [27]; I.V. Yakoviyk, Ye.A. Novikov, A. Turenko
[28-30]). Yet, a systematic and comprehensive account of the full record
of EU sanctions imposed on Russia is missing, especially in Ukrainian
scholarship.

Materials and Methods

In the twenty-first century, the breadth and depth of studies on
international sanctions are expanding faster than ever before, with serious
implications for the theory and practice of their application. Since the end of
the Cold War, regional organizations, including the European Union, have
increasingly used sanctions against states experiencing democratic crises.

The aspect of autonomy focuses on the capacity to act EU independently
from the respective member states. The presentation of the legal framework
and the practice of sanctions will provide indications on the degree to
which EU institutions and member states can act independently from
each other in the utilisation of such measures. This is also linked to
the internal discussion within the EU, namely "the ability to formulate
effective policies" in order to respond to "opportunity and/or to capitalize on
presence". Looking at sanctions imposed can provide only a partial picture
of EU action/inaction, but the increase in sanctions adoptions is certainly
a strong indicator of the greater impact and reach of its international
actorness [13, p. 5; 31, p. 97-101].

For a long time, research on economic sanctions examined the policy
of sanctioning countries as a choice between imposing sanctions to
gain concessions from the targeted country and taking no action. This
is undoubtedly a simplified approach that should be replaced by an
analysis of sanctions as a multifaceted foreign policy instrument of the
European Union and its individual member states. In this article, we
argue that regional economic sanctions cannot be viewed solely as tools
for promoting democracy. Instead, the policy of regional sanctions reveals
contradictions concerning the essence and limitations of democracy, as
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well as the processes of regional intervention into an area at the core
of interstate conflicts. Building on studies of restrictive measures, one
should conceptualize three potential drivers of these sanctions designs:
humanitarian considerations; domestic considerations; and geopolitical
considerations [23, p. 379].

Results and Discussion
The Formation of the European Union’s Sanctions Policy

Until the 1980s, the European Communities did not impose their own
sanctions; instead, member states took measures at the national level
arising from the UN Security Council’s sanctions policy concerning
Rhodesia (1965) and South Africa (1977).

The member states of the European Community turned to the establishment
of a sanctions policy in the early 1980s [32]. During this period, sanctions
policy was only rarely mentioned in the context of discussions about
structuring the external policy of the European Communities [33; 34].
Researchers believe that the development of an autonomous sanctions
policy became possible after on 13 October 1981, in London, the Foreign
Ministers of the Ten adopt a report on European Political Cooperation (EPC)
that sets out a more coherent approach to international issues and to
matters of security [35; 36, p. 7]. The Communities’ sanctions against the
Soviet Union in response to its invasion of Afghanistan marked the start of
a coordinated European sanctions policy independent of the UN.

The next and final instances of an autonomous sanctions policy prior to the
entry into force of the Maastricht Treaty (1993) involved the introduction
of arms embargo on Myanmar for the military coup (1988) and on China
after the events of Tiananmen Squar (1989), as well as restrictive measures
on the Democratic Republic of Congo (1993) and on Nigeria (1993). The
significance of the Maastricht Treaty lay in its establishment of the
Common Foreign and Security Policy (CFSP), which provided the EU with
the authority to impose sanctions.

In the early 1990s, sanctions practice became more frequent and complex,
giving rise to the notion of a European Union sanctions policy. In this
context, EU sanctions are defined as restrictive measures introduced by
EU institutions within the framework of the CFSP and in the absence of a
United Nations Security Council mandate.

Paradoxical as it may seem, for the European Union — which at that time
lacked the capacity to demonstrate its military might, did not implement
a consistent and binding external policy for its member states, and was
generally considered a "soft power" — sanctions became one of the most
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favored instruments of the united Europe’s foreign policy. To some extent,
this can be explained by the EU’s growing self-perception as an active
participant on the international stage.

Despite the relatively widespread practice of the European Union’s use of
sanctions, this realm of European foreign policy remains largely unknown
to the general public, which explains the interest it attracts from both
foreign and domestic researchers.

Sanctions are not clearly defined at the level of EU legislation, but they
serve a purpose similar to that of the sanctions adopted by the UN Security
Council. In the early 2000s, EU institutions developed a number of
documents defining the Union’s strategic security objectives. For example,
the European Security Strategy (2003) identified the security threats to a
united Europe and the measures for responding to them [37]. In addition to
the Strategy, which was general in nature, documents addressing specific
aspects of European security policy were also approved.

It is well known that UN obligations to prevent threats to international
peace include preventing the proliferation of weapons of mass destruction.
This provided the basis for UN and EU sanctions against the nuclear
programs of Iran and North Korea. In 2003, the European Union adopted
strategy against the proliferation of Weapons off mass destruction, in
which sanctions were mentioned for the first time [38]. In 2004, the
Council approved the "Basic Principles on the Use of Restrictive Measures
(Sanctions)" [39], devoted to the introduction of autonomous sanctions by
the Union.

In the "Basic Principles", emphasis was placed on the following points:

— the EU is devoted to the effective use of sanctions as an important
way to maintain and restore international peace and security in
accordance with the principles of the UN Charter and of our common
foreign and security policy;

— the EU will apply measures within the UN, in line with Art. 19 TEU,
to coordinate its actions related to sanctions. The Council will ensure
full, effective and timely implementation of measures agreed by the
UN Security Council,;

— if necessary, the Council will impose autonomous EU sanctions in
support of efforts to fight terrorism and the proliferation of weapons
of mass destruction and as a restrictive measure to uphold respect
for human rights, democracy, the rule of law and good governance.
EU will do this in accordance with common foreign and security
policy, as set out in Art. 11 TEU, and in full conformity with our
obligations under international law;
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— the Council will work to enlist the support of the widest possible range
of partners in support of EU autonomous sanctions which will be more
effective when they are reinforced by broad international support;

— the Council is committed to using sanctions as part of an integrated,
comprehensive policy approach which should include political dialogue,
incentives, conditionality and could even involve, as a last resort,
the use of coercive measures in accordance with the UN Charter;

— sanctions should be targeted in a way that has maximum impact
on those whose behaviour we want to influence. Targeting should
reduce to the maximum extent possible any adverse humanitarian
effects or unintended consequences for persons not targeted or
neighbouringcountries;

— the Council will work to further refine sanctions and to adapt the
instrument to the new security environment. In this context, the
Council stands ready to impose sanctions, where necessary, against
non-state actors;

— the Council aims to deploy all its instruments flexibly and in
accordance with needs on a case-by-case basis;

— in all cases, our objectives should be clearly defined in the enabling
legal instruments. Sanctions should be regularly reviewed, in order
to ensure they are contributing towards their stated objectives.
Sanctions should be lifted according to their objectives being met;

— the European Union will work to further develop the instrument
of sanctions in the light of lessons learned and to improve their
implementation, both internally and within the UN [39].

Despite the obligations to respect human rights enshrined in its Charter,
the UN Security Council rarely imposes sanctions for human rights
violations, primarily due to the resistance of Russia and China, which
regard such issues as "internal affairs". In contrast to the UN, human
rights and democracy constitute the dominant theme in most of the EU’s
autonomous sanctions against certain states, such as Belarus, Burundi,
China, Guatemala, Guinea, and Venezuela, as well as former regime leaders
accused of the misappropriation of state funds (e.g., Tunisia’s Ben Ali). The
EU has established a separate Global Human Rights Sanctions Regime, one
of the four horizontal EU sanctions regimes [40].

In the European Union, a regulatory framework has evolved to govern the
application of EU sanctions: first, sanctions are imposed in accordance with
the principles set out in the "Basic Principles" (2004); second, sanctions are
devised and imposed in accordance with the targeted approach defined in
the "Guidelines" (2018); third, pursuant to the "Best Practices" (approved in
2018 and progressively updated), which ensure the uniform implementation
of EU decisions across member states [13, p. 6].
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In the 21st century, sanctions have become one of the central elements of
the Common Foreign and Security Policy. As of 2018, the European Union
had 42 sanctions programs, placing it second only to the United States
in terms of active use of restrictive measures. While comprehensive trade
embargoes were once preferred, over the past two decades the EU has
moved towards asset freezes and visa bans targeted at individual persons
and companies, aiming to influence foreign governments while avoiding
humanitarian costs for the general population. Among other measures in
the sanctions toolkit, one should note arms embargoes, sectoral trade and
investment restrictions, as well as the suspension of development aid and
trade preferences [41].

EU Anti-Russian Sanctions (Restrictive Measures)

In the context of the European Union’s common foreign and security policy
(CFSP), Art. 29 of the Treaty on European Union allows the Council of the
EU to adopt a decision to impose restrictive measures (sanctions) against
non-EU countries, non-state entities or individuals. These measures, which
must be consistent with the objectives of the CFSP, as laid down in Art.
21 TEU, are imposed to bring about a change in policy or activity by the
target party responsible for the behavior that is at issue (not respecting
international law or human rights, or pursuing policies that do not conform
with the rule of law or democratic principles). The Council takes decisions
to adopt, renew, or lift sanctions regimes by unanimity, on the basis of
proposals from the High Representative of the Union for Foreign Affairs and
Security Policy (Art. 29 TEU). The economic and financial aspects of such
decisions are implemented by regulations adopted by the Council on the
basis of Art. 215 TFEU, upon a joint proposal by the High Representative
and the European Commission [42; 43].

The EU’s sanctions policy toward Russia began on 17 March 2014, when,
following the contentious Crimean referendum, the United States, the
European Union, and Canada imposed targeted sanctions. On 31 July 2014,
the Council of the EU adopted Regulation No. 833 /2014 [44] (subsequently
amended multiple times) concerning the introduction of economic sanctions
(aka restrictive measures®) in connection with the actions of the Russian
Federation that destabilize the situation in Ukraine. These EU measures
aimed to weaken the aggressor state’s economic base by depriving it of
critical technologies and markets, thereby significantly limiting its capacity
to wage war. Both European and American policymakers tend to view

8 The sanctions and restrictive measures are used interchangeably in this article and
shall have the same meaning. Treaties use the termrestrictive measures (see Title IV
of the Treaty on the functioning of the EU entitled "Restrictive measures"). However,
in thes cientific discourse, in the politicall exicon and soft law actsterm "sanctions"
iswidelyemployedas a synonym for "restrictive measures".
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sanctions as a low-risk instrument, especially when compared to military
solutions.

On 28 June 2016, the European Union updated its doctrine to enhance
the effectiveness of the defense and security of the European Union and
its member states by adopting the EU Global Strategy (which replaced
the European Security Strategy (2003)). The global strategy emphasized:
a stronger Union requires investing in all dimensions of foreign policy,
from research and climate to infrastructure and mobility, from trade and
sanctions to diplomacy and development. Long-term work on pre-emptive
peace, resilience and human rights must be tied to crisis response through
humanitarian aid, CSDP, sanctions and diplomacy. Therefore, "Restrictive
measures, coupled with diplomacy, can play a pivotal role in deterrence,
conflict prevention and resolution. Smart sanctions, in compliance with
international and EU law, will be carefully calibrated and monitored to
support the legitimate economy and avoid harming local societies. To fight
the criminal war economy, the EU must also modernise its policy on export
control for dual-use goods, and fight the illegal trafficking of cultural goods
and natural resources" [45].

The concept of strategic autonomy, as part of the Global Strategy, concerns
the European Union’s ability to protect Europe and act without relying too
heavily on the United States. This concept devotes significant attention to
the hybridization of the legal instruments of the EU’s sanctions policy, i.e.,
their modification in light of the changing threats faced by the EU, in order
to preserve its strategic autonomy [19].

In its early stages, the EU’s sanctions policy often entailed overly broad
restrictive measures (for example, the embargo imposed on Argentine
imports following that country’s occupation of the Falkland Islands (1982)
[46]). However, concerns about the negative humanitarian consequences
of the UN trade embargo against Iraq (1990-2003) led both the UN and
the EU to adjust their stance toward a more targeted approach: exerting
maximum pressure on individuals (the political and military leaders of
regimes) and organizations responsible for unlawful activities [46]. As
a result, the European Union now more frequently resorts to measures
such as visa bans, asset freezes and arms embargoes. These restrictions
can cause significant inconvenience to targeted persons and entities
while not affecting the broader population. The EU also uses economic
sanctions, albeit less frequently. EU economic sanctions typically focus
on one or more strategic activities of a given country rather than its
entire national economy, thereby minimizing negative humanitarian
repercussions wherever possible.

An exception to this rule has been the unprecedented scope and scale of
European Union sanctions (some researchers describe them as a sanctions
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revolution [40; 47; 48]) aimed at Russia’s economy and political elite. These
measures are intended to significantly limit Russia’s ability to carry out
hostilities against Ukraine.

On the eve of Russia’s aggression against Ukraine, the European Union
undertook efforts to improve the legislative framework of its sanctions
policy; the following documents were adopted:

— in 2018, the Council adopted an updated paper on EU best practices
for the effective implementation of restrictive measures (basic
principles on the use of restrictive measures (2004)) [49];

— Sanctions Guidelines (2018) [50];

— Council Regulation (EU) 2018/1542 of 15 October 2018 concerning
restrictive measures against the proliferation and use of chemical
weapons [S1];

— Council Decision (CFSP) 2018/1544 of 15 October 2018 concerning
restrictive measures against the proliferation and use of chemical
weapons [S52];

— Council Regulation (EU) 2019/796 of 17 May 2019 concerning
restrictive measures against cyber-attacks threatening the Union or
its Member States [53];

— Council Decision (CFSP) 2019/797 of 17 May 2019 concerning
restrictive measures against cyber-attacks threatening the Union or
its Member States [54];

— Regulation (EU) 2021/821 of the European Parliament and of the
Council of 20 May 2021 setting up a Union regime for the control of
exports, brokering, technical assistance, transit and transfer of dual-
use items [S5];

— Common Military list of the European Union adopted by the Council
on 21 February 2022 (equipment covered by Council Common
Position 2008/944 /CFSP defining common rules governing the
control of exports of military technology and equipment) [56].

Between 2014 and 2021, the EU periodically expanded its sanctions
against individuals and legal entities and imposed embargoes on arms and
related materials, goods and dual-use technologies intended for military
purposes or for military end-use. It also imposed bans on the import of
arms and related materials, controls on the export of equipment for the
oil industry, and restrictions on the issuance and trade of certain bonds,
shares, or similar financial instruments. Economic sanctions directly
targeting Crimea were also introduced. However, until 2022, anti-Russian
sanctions remained relatively limited.

Russia’s invasion of Ukraine on 24 February 2022 presented an
unprecedented threat to both the European and international legal order.
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Enshrining in its Constitution the incorporation of Luhansk, Donetsk,
Zaporizhzhia, and Kherson oblasts signaled an escalation of the conflict.
In response to Russia’s aggression against Ukraine, the European Union
resorted to the most comprehensive sanctions it had ever adopted
autonomously: it introduced the 15th package of sanctions against Russia,
as well as separate sanctions packages against Belarus [S57].

EU Efforts to Combat Sanctions Circumvention

The unprecedented scale and scope of anti-Russian sanctions have created
new implementation challenges for the European Union. EU institutions
and member states have concentrated their efforts on making the alignment
of positions truly global and closing loopholes to prevent Russia from
circumventing sanctions.

Under EU law, it is prohibited to "knowingly and intentionally participate in
activities the object or effect of which is to circumvent the sanctions" [58].
Nonetheless, almost immediately after the introduction of anti-Russian
sanctions, it became clear that Moscow was seeking and finding ways
around them. An analysis conducted by Forbes experts suggests that
Russia imports high-tech and other goods through third countries. In 2022,
Turkey, Kazakhstan, Armenia, Uzbekistan, and Kyrgyzstan increased their
trade flows with Russia the most. At the same time, there was a significant
increase in exports to these countries from Western states. According to
experts, the scale of the problem is such that Russians obtained all the
goods they needed, and re-exports from neighboring countries almost
completely neutralized all sanctions prohibitions.® The process of closing
loopholes is complex, and Ukraine is understandably dissatisfied with its
speed. Nevertheless, it is taking place, and partner states are demonstrating
the political will to close paths for sanctions evasion.

It is natural that EU member states have differing views on what constitutes
a breach of restrictive measures (sanctions) and what penalties should be
applied in the event of a violation. Clearly, this can lead to varying degrees

9 In 2022, compared to 2021, the following countries increased their exports to Russia:
Turkey by 62%, or USD 3,568 million; Kazakhstan by 25%, or USD 1,762 million; Arme-
nia by a factor of 2.98, or USD 1,571 million; Uzbekistan by 53%, or USD 896 million;
Kyrgyzstan by a factor of 2.46, or USD 571 million. They also increased their exports to:
Kazakhstan: China by 17%, or USD 2,395 million Germany by 25%, or USD 1,325 million
South Korea by a factor of 2.15, or USD 888 million Lithuania by a factor of 2.13, or USD
476 million Czech Republic by a factor of 3.01, or USD 462 million Uzbekistan: China by
28%, or USD 1,622 million Kazakhstan by 33%, or USD 916 million Germany by a factor
of 2.05, or USD 723 million Hong Kong by a factor of 17.99, or USD 717 million South
Korea by 16%, or USD 304 million Kyrgyzstan: China by a factor of 2.06, or USD 7,948
million Lithuania by a factor of 9.16, or USD 296 million Germany by a factor of 5.94, or
USD 293 million South Korea by a factor of 3.31, or USD 260 million Turkey by 20%, or
USD 153 million [59].
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of sanction enforcement and a risk of circumventing these measures.
Potentially, this allows sanctioned persons to continue accessing their
assets and supporting regimes targeted by EU measures. To put an end
to attempts to circumvent sanctions, the EU Council noted that "signs of
cases where EU sanctions prove ineffective" include "The fact that the main
activity of a third country operator consists of purchasing restricted goods
in the Union that reach Russia, the involvement of Russian persons or
entities at any stage, the recent creation of a company for purposes related
to restricted goods reaching Russia, or a drastic increase in the turnover
of a third country operator involved in such activities". Thus, the EU
Council provided non-exhaustive lists of red flags for identifying ‘cases of
frustrating’ EU sanctions, which may lead to the inclusion of organizations
or individuals on sanctions lists [60].

On 28 November 2022, the EU Council unanimously decided to add the
violation of restrictive measures (sanctions) to the list of "EU crimes"
included in the Treaty on the Functioning of the EU [61]. Council and
European Parliament reach political agreement to criminalise violation
of EU sanctions and Council gives final approval to introduce criminal
offences and penalties for EU sanctions’ violation [62].

Including the violation of restrictive measures in the list of "EU crimes"
was the first of two steps towards ensuring a uniform degree of sanctions
enforcement throughout the EU and putting an end to attempts to
circumvent or breach EU measures. The next step involved the European
Commission preparing a proposal for a directive setting out minimum rules
concerning the definition of criminal offences and penalties for violating the
EU'’s restrictive measures [63].

Stopping those who facilitate the circumvention of EU sanctions is a
complex task, and member states and EU institutions have been rather
hesitant and slow in their pursuit of a solution. It should be noted that
every conclusion of the European Council since March 2022 [64] has called
for action to prevent and counter the circumvention of EU sanctions against
Russia. The European Parliament also expressed concern about the scale
of trade sanctions evasion [65]. In response, the European Union adopted
the 11th package of sanctions'® (June 2023) [66], aimed at ensuring better
enforcement and implementation of EU sanctions against Russia based on
lessons learned over the past year. To this end, a special anti-circumvention
instrument was included, which provides for:

10This package comprised: Council Regulation (EU) 2023/1214 amending Council
Regulation 833 /2014, covering the EU’s sectoral sanctions on Russia; Council Regulation
(EU) 2023/1215 amending Council Regulation 269/2014 (Regulation 269), covering the
EU’s asset freeze regime on Russia; and Council Implementing Regulation 2023/1216
added more individuals and entities to the asset freeze lists under Regulation 269.
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— the EU plans to enhance cooperation with third countries and provide
technical help. In cases where circumvention persists, the EU may
resort to exceptional measures, such as restricting the sale of goods
and technology to third countries at high risk of being used for
circumvention,;

— the EU has imposed a transit ban on goods and technology that could
contribute to Russia’s military and technological advancements. The
ban includes items related to the aviation and space industries and
jet fuel and fuel additives exported from the EU to third countries;

— the EU has imposed restrictions on road transport by prohibiting the
entry of goods transported by trailers and semi-trailers registered
in Russia. In light of deceptive practices in the shipping industry,
vessels suspected of breaching bans on importing Russian crude oil
and petroleum products or tampering with their navigation systems
will be denied access to EU ports and locks;

— the European Council has amended the existing listing criterion
regarding the circumvention of EU sanctions, or significant frustration
of EU sanctions by third-country operators, including instances where
the main activity of a third-country operator consists of purchasing
restricted goods in the EU that reach Russia, the involvement of
Russian individuals or entities, the recent creation of a company for
purposes related to prohibited goods reaching Russia, or a drastic
increase in the turnover of a third country operator involved in such
activities [67].

It should be noted that, in order to list an entity for facilitating the
circumvention or obstruction of EU sanctions, the EU Council applies
the standard of "reasonable suspicion" or "reasonable cause to suspect"
(the United Kingdom follows a similar position [68]). The EU Council,
as the institution applying sanctions, does not need direct evidence of
circumvention to impose sanctions on entities for these reasons.

The fight against sanctions circumvention continued in the 14th package,!!
adopted on 24 June 2024. The 14th package contains several measures
aimed at the strengthening of anti-circumvention. In particular, the
newly introduced Art. 8a of Regulation 833/2014 now requires EU parent
companies to undertake "their best efforts” to ensure that their non-EU
subsidiaries do not take part in any activities undermining EU sanctions.
In accordance with the newly introduced Art. 12ga of Regulation 833/2014,
EU operators which sell, licence or transfer IPR or industrial know-how
related to certain items on the Common High Priority (CHP) list are now

1 The 14 package consists of Council Regulation (EU) 2024 /1745 amending Regulation
(EU) 833/2014, and Council Regulation (EU) 2024/1746 and Council Implementing
Regulation (EU) 2024 /1746 which amend Regulation (EU) 269/2014.
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required to contractually prohibit their commercial counterparts in third
countries from using those rights and know-how to manufacture CHP goods
for RF or for use in Russia. Art. 12gb of Regulation 833/2014 obliges EU
exporters of CHP goods to implement specific due diligence requirements to
ensure that CHP goods do not reach RF, including through risk assessment,
policies, controls and procedures. EU exporters of CHP goods must also
ensure that their foreign subsidiaries trading in CHP goods implement the
same measures. Both provisions require compliance from 26 December
2024 and Art. 12ga provides an additional six-month transitional period
for pre-existing contracts.

Art. 12gb of Regulation 833/2014 obliges EU exporters of CHP goods to
implement specific due diligence requirements to ensure that CHP goods
do not reach Russia, including through risk assessment, policies, controls
and procedures. EU exporters of CHP goods must also ensure that their
foreign subsidiaries trading in CHP goods implement the same measures.
Both provisions require compliance from 26 December 2024 and Art.
12ga provides an additional six-month transitional period for pre-existing
contracts.

Finally, the existing anti-circumvention provision in Art. 12 of Regulation
833/2014 and Art. 9 of Regulation 269/2014 now clarifies that
circumvention for these purposes includes participating in "activities
the object or effect of which is to circumvent the [EU sanctions]|", even
"without deliberately seeking that object or effect but being aware that the
participation may have that object or effect and accepting that possibility".
This amendment codifies existing case law from the European Court of
Justice in Case C-72/11 [69] and, in principle, should not make the anti-
circumvention rules stricter than they already were [70].

On 24 April 2024, the European Parliament and Council adopted Directive
(EU) 2024 /1226 on the definition of criminal offences and penalties for the
violation of European Union restrictive measures, and amending Directive
(EU) 2018/1673. The Directive criminalizes the following sanctions
violations: providing funds to sanctioned individuals, or failing to freeze
their assets; breaching travel bans; entering into prohibited agreements
with third states; transactions involving restricted-use goods; providing
certain restricted services; circumventing EU sanctions; and violating the
conditions of licenses issued by Member States [71].

This was the final step of a complex process during which, for the first
time, the European Union added the violation of EU sanctions to the list
of EU crimes. This is the first time since the Lisbon Treaty that the EU
has expanded its list of EU crimes. The Directive introduced significant
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changes to EU sanctions enforcement by harmonizing the rules on
sanctions violations and setting common definitions of criminal offences
and penalties. It also introduces incentives for compliance, such as reduced
penalties for voluntary self-disclosure. The Directive entered into force on
20 May 2024, and Member States have until 20 May 2025 to implement it
into national law [72].

Conclusion

There are three major types of EU sanctions. First, the EU grants these
measures standing in European law through a Council decision under the
CFSP, followed by the adoption of a regulation. The EU measures are thus
"embedded" in universally applicable UN sanctions. Second, there are EU
autonomous sanctions that go beyond UN sanctions — these are additional
restrictive measures taken to strengthen UN sanctions regimes. Third, there
are EU autonomous sanctions applied in the absence of UN sanctions. They
also serve as an instrument of EU foreign policy, expressing concern about
what is considered unacceptable behavior and reaffirming EU values on
the international stage [73].

The EU has progressively imposed restrictive measures on Russia in
response to: the illegal annexation of Crimea (2014); the full-scale invasion
of Ukraine (2022); and the illegal annexation of the Donetsk, Luhansk,
Zaporizhzhia, and Kherson regions of Ukraine (2022). So far, 15 packages
of sanctions have been adopted. The EU’s restrictive measures are designed
to weaken Russia’s economic base, depriving it of critical technologies and
markets, and significantly reducing its ability to wage war.

EU sanctions tend to be imposed in conjunction with measures taken
by other actors. In applying sanctions, the European Union focuses on
perpetrators and seeks to avoid penalizing other participants, especially
innocent people living under autocratic regimes.
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Abstract

The purpose of our study is to determine the role of legislative regulation of
transplantation in Ukraine in its development by comparing it with legal regulation
in the European Union countries and ways of its possible effective change. For
this purpose, the following materials were used: international standards in
the field of human organ and tissue transplantation, relevant laws, by-laws
and scientific articles. Among the methods and principles of scientific research,
comparative legal, systemic, structural-complex, historical-legal and formal-legal
methods, as well as methods of legal forecasting and content analysis were used.
It was established that in Ukraine in recent years in the field of legal regulation
of transplantation, the necessary legal prerequisites for the further development
of this important area of medical activity have been mainly created, but they are
not always effective. In European countries, there is a stable transplantation
coordination service staffed by highly qualified personnel, and post-mortem
donation is regulated. In addition, these countries show the opposite situation
both in the field of legal regulation of processes and in its specific results. In
particular, Ukraine has not yet created a comprehensive system of successful
human organ transplantation, and the legal regulation of transplantology has
proved ineffective. At the same time, in the member states of the European Union,
the filling of measures for the legal regulation of transplantology with rational
content led to the creation of an effective transplantation system.

Keywords: transplantology; posthumous donation, European Union;
presumption of concent; presumption of non-concent.
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Xapkis, YkpaiHa
*e-mail: s.p.pogrebnyak@nlu.edu.ua

O.s1eHa BosiogumupiBHa 3iH4Y€eHKO
HayioHaabHull topuduyHull yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa

AHoTauisa

Memoro Hauwo0z20 00CNIONEHHS € 8USHAUEHHSL POJIL 3aKOHO0A8U020 peayit08aHHSL
mpaHcnaHmayii 8 Ykpaini 6 il po3eumky wsixom NOpieHsIHHS 1020 3 npaso-
8UM pe2YntoeaHHsIM 8 KpaiHax €sponelicbkozo Coto3y ma wsxig o020 MOXK-
Aueoi egpekmueHoi 3miHU. [ns ybo2o 6YAU 8UKOPUCMAHL MAKL mamepianu:
MDKHAPOOHL cmaHoapmu Yy cgpepi mpaHCNAAHMAyil opeaHie i mKaHUuH JH0OUHU,
8I0N0BIOHI 3aKOHU, NIO3AKOHHI akmu ma Haykogi cmammi. Ceped memoois
I NPUHYUNIB HAYKO0B020 OOCNIOIKEHHS. 8UKOPUCMOBYBANUCL NOPISHSILHO-NPA-
gosuli, cucmemHull, cmpYyKkmypHo-KOMNIeKCHUU, icmopukxo-npagosuil i ¢op-
MANLHO-IOPUOUUHUTE MEMOOU, A MAKONK MemooU NPA808020 NPO2HO3YBAHHS Ma
KoHmeHm-aHanizy. BecmanosneHo, wo 8 Ykpaini ocmaHHimMu pokamu Yy cgpepi
npaeozo pe2yito8aHHsL MPAHCNIAHMAYLL 8 OCHOBHOMY CMBOpeHi HeobXiOHI npa-
8081 nepedymosu nodaIbUL020 PO3BUMKY Ub020 8AXKAUB020 HANPAMKY Meduu-
Hol JisitbHOCMI, 00OHAK 80HU He 3a8xK0u echekmusgHi. B egponelicokux Kpainax
PYHKUIOHYE cmabilbHA, YKOMNIEKMOBAHA 8UCOKOKBANLPIKOBAHUMU KAOPAMU
cnyxmxba mpaHcnaHmayitiHol KoopOouHauii, 8peaysib08aHO nocmepmHe OOHOP-
cmeo. Kpim moeo, 8 uux KpaiHax 8UsIeIeHO NPOmuielxXHicmes cumyauii sk
Y chepi npasosozo pezysito8aHHSL NPOUECi8, MakK i 8 1020 KOHKpEemMHUX pe3y/ib-
mamax. 3okpema, 8 YKpaiHi Hapasi He CMeopeHo 8CEOXONHY cucmemy YcniudHoi
mpaHcnaiaHmauil opeaHie JOOUHU, NPABO8E PeYS08AHHS MPAHCNIAHMO0-
2ii susieunoce HeegpekmusHum. BooHouac y kKpaiHax — uneHax €8ponelicbkozo
Co103Yy HONOBHEHHSL PAUIOHANBHUM 3MICMOM 3aX00i8 3 NPABOB020 PEe2YO8AHHSL
MPAHCNIAHMO02I] 3YMOBUNO CMBOPEHHSL epeKkmusHoi cucmemu 30iliCHeHHSs
mpaHcnaaHmayil.

Knrouoei cnoea: mpaHcniaHmosiozis, nocmepmue 0oHopcmeo; €gponelicbkuli
Coroz; npe3ymnuyist He3200uU; npe3ymniyis 3200uU.

Introduction

Today, transplantation is considered to be an extremely effective and, in
some cases, non-alternative method of treatment for diseases of vital organs,
primarily the heart, kidneys, liver, lungs, etc. That is why transplantation
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in developed countries is one of the areas of medicine that demonstrates
the best dynamics. Ukraine is far behind such countries.

The flourishing of successful transplantation practice in the developed world
in the late twentieth and early twenty-first centuries and the pronounced
lagging behind in Ukraine have led to an urgent need to study this problem.
The scientific and practical interest in transplantation in Ukraine is due
to a large number of problems in the field. The health care sector is one of
the most important sectors that require legal regulation and control, based
on the fact that human life and health are the highest social value [1, p. 1].
In addition, transplantation concerns two persons at the same time — the
donor and the recipient, and, in the opinion of O. Stets, O. Bilochenko
and Y. Chabanenko, also medical personnel, which brings it closer to legal
science and requires, among all medical disciplines, "the most clear legal
regulation” [2, p. 65; 3, p. 57].

The extreme importance of the problem is also confirmed by the decisions
of various international institutions, which define the basic principles of
transplantology, which are recommended to all states [4, p. 308-320].
After Ukraine declared its intentions to integrate into the European Union,
Ukraine pledged to take efforts to harmonize its legislation with that of the
European Union, including in the area of human organ transplantation [5,
p. 5]. Thus, according to Art. 428 of the Association Agreement between
Ukraine, on the one hand, and the European Union, the European Atomic
Energy Community and their member states, on the other hand, "Ukraine is
gradually bringing its legislation and practice closer to the principles of the
EU acquis, in particular in the field of infectious diseases, blood services,
tissue and cell transplantation, as well as tobacco. The list of relevant EU
acquis acts is set out in Annex XLI to this Agreement" [0].

At the same time, the national legislation on human organ transplantation,
despite the huge number of regulations, has problems that need to be
addressed immediately by making the necessary changes to the legislation
[7, p. 42]. That is why most studies are devoted to the problems of legal
regulation of transplantation and criminal liability for violation of laws [8,
p- 154].

The full-scale invasion of the territory of Ukraine by the russian federation
in 2022 significantly aggravated the situation with transplantation in our
country. On the one hand, the cancellation of air transport in Ukraine
caused the problem of the impossibility of timely and prompt delivery of
organs for transplantation, on the other hand, the war contributed to a
significant increase in the number of people in need of organ, limb, and
skin transplants. This applies to both military personnel and the civilian
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population, who received various bodily injuries as a result of explosive and
gunshot injuries, characteristic of the period of hostilities [9]. Therefore,
the relevance of the problem to which this article is devoted is undoubted.

The novelty of the study consists in generalization of the features and
reasons marked by the researchers for Ukraine’s lagging behind the
countries of the European Union in transplantology and the possibilities
of effective change of the situation. The materials in this article are valuable
for legislators, transplantologists, students of legal and medical institutions
specializing in this area, teachers of legal and medical universities, and
anyone interested in this issue.

Literature review

The problem of legal regulation of human organ transplantation has been
studied to varying degrees by Ukrainian and foreign scholars: G. Anikina
[10], A. Gel [11], S. Hrynchak [12], V. Shulga [8], O. Rumiantsev [13],
I. Bezzub [14], V. Pishta [15], B. Pipchenko [7], A. Golovko, K. Kukharchuk
[3], K. Iliushchenkova [1], M. Komarov, O. Nikonenko, R. Saliutin,
S. Palianytsia [16], G. Krainyk [17-18], M. Novitska [5, 19], B. Ostrovska
[4], L. Zherzh [20], L. Dorosh [21], O. Iliashenko [22], A. Musienko [23],
M. Bryukhovetska [24], A. Shevchuk [25-26], D. Zadykhailo, V. Milash,
V. Yarotskyi [27], A. Mernyk [28-29], I. Kobza [30], I. Ptashnyk [31],
O. Kyseliova [32], O. Klymenko, G. Shokha [331], O. Iliushyk, M. Baran [34],
M. Dyakovych, M. Mykhayliv [35], O. Bukhanevych [36], Y. Razmetaeva,
O. Sydorenko [37], B. Baluk [38], G. Didkivska [39] and others.

Thus, G. Anikina considered the peculiarities of the legal regulation of
organ transplantation from a deceased donor, which is most often preferred
in the modern world. In the work of A. Gel the development of Ukrainian
legislation in the field of organ transplantation is examined. S. Hrynchak
devoted several works to the study of criminal liability for illegal organ
transplantation in historical retrospect. It was the imperfection of legislation
in this area that provoked a huge amount of illegal organ harvesting for
clandestine organ transplantation operations. V. Shulga studied the
formation and development of state regulation of transplantation in Ukraine,
O. Rumiantsev in his dissertation investigated the administrative and legal
regulation of transplantation in Ukraine, its evolution and features, 1. Bezzub
analyzed the reform of the transplantation system in Ukraine, noted its
shortcomings and possible ways to improve the situation in this area.

V. Pishta studied the legal regulation of cross-donation in Ukraine and
foreign countries, he identified and grouped the shortcomings of the 2019
Law of Ukraine on Transplantation of Human Organs and Materials.
B. Pipchenko addressed the controversial aspects of consent to organ
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and tissue donation for transplantation, A. Holovko and K. Kukharchuk
focused on the political and legal aspects of the specifics of transplantation
in Ukraine, K. Iliushchenkova studied the evolution of legal regulation
of reproductive cell donation in Ukraine. M. Komarov, O. Nikonenko,
R. Saliutin, and S. Palianytsia also tried to systematize historical milestones
in the development of transplantation. G. Krainyk tried to outline the main
problems in the development of transplantation in Ukraine. M. Novytska
considered the implementation of international principles and standards
in the field of transplantation of anatomical materials into the national
legislation of Ukraine. In her monograph, B. Ostrovska highlighted the
international legal regulation of the human right to life in the context of
bioethics in a systematic form. L. Zherzh considered the issue of illegal
trafficking in human organs or tissues committed by prior conspiracy by a
group of persons or transnational organizations. L. Dorosh and I. Potapenko
also addressed the issues of illegal trafficking in human organs or tissues
in his works. AT. [liashenko outlined the state and trends of illegal trade in
human organs and tissues in Ukraine, A. Musienko investigated the fight
against crimes in the field of transplantation of human organs or tissues.

M. Bryukhovetska studied the problem of posthumous organ donation both
with the presumption of consent and non-consent. A. Shevchuk in his works
touched upon the issue of the right to palliative care and the peculiarities
of its realization. D. Zadykhailo, V. Mylash, V. Yarotskyi characterized the
current state of health care reform in Ukraine in the context of European
integration. A. Mernyk considered certain issues of legal regulation of organ
transplantation in Ukraine. I. Kobza and his co-authors examined organ
transplantation in Ukraine in terms of personalities and events. I. Ptashnyk
addressed the issues of legislative regulation of organ transplantation in
the European Union. O. Kiselyova tried to compare the administrative and
legal regulation of human organ and tissue transplantation in Ukraine
and some foreign countries. O. Klymenko and G. Shokha devoted their
research to the history of the development of legal regulation in the field
of organ transplantation in the UK, the USA and European countries.
O. Iliushyk and M. Baran addressed the issues of legal regulation of organ
transplantation from a deceased person.

At the same time, there have been almost no comparative studies of the
state of transplantology in Ukraine and the countries of the European
Union. That is why the authors of this article set this very goal.

Materials and Methods

In order to determine the differences in the legal regulation of human organ
transplantation in Ukraine and in the countries of the European Union, the
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authors used the following materials: international standards in the field of
organ transplantation, laws, regulations of governments and ministries of
health of the countries under study, articles by researchers, assessments
by leading industry experts, as well as various theoretical legal and general
scientific methods, i.e. various methods and research techniques.

First and foremost, the comparative legal method contributed to the
generalization of the experience of Ukraine and European countries in the
field of transplantation, and it was this method that contributed most to
the achievement of the goal. Comparison is a cognitive operation that helps
to find out whether there are identities or differences between objects or
degrees of development of the same object. It is also the basis for the analogy
of the logical method and serves as the starting point of the comparative
legal method, which allows, by comparison, to identify the common and the
different in history phenomena, to learn different degrees of development
of the same legal phenomenon or different coexisting phenomena. The
comparative legal method involves comparing different legal systems,
institutions, and categories in order to identify similarities or differences
between them. As a result of the comparison, the qualitative state of
the legal system as a whole or individual legal institutions and norms is
established. It was its application that helped to identify differences in
the legal regulation of organ transplantation in Ukraine and the European
Union, as well as its peculiarities. The principles of determinism and
retrospective analysis helped to establish cause and effect relationships
between the processes.

The system method contributed to the consideration of Ukraine and the
countries of the European Union as equivalent units, in accordance with
the requirements of which the research problem was formulated. The use
of the principle of historicism made it possible to identify the significance
of processes in the context of different periods. This principle in the
study of the transplantation problem contributed to the knowledge of the
legal nature of the above groups of legal acts, and to the knowledge and
understanding of their content and meaning. The method of objectivity,
along with the principle of historicism, contributed to the avoidance of
assessments of events, facts, state systems, etc., traditional in Soviet
science.

The structural and complex method, the method of classification, the
dogmatic legal approach, the principles of analogy and logical analysis made
it possible to study the legal acts of different states into separate groups,
to identify their significance in the process under study, to formulate
general conclusions, to establish differences in the legal regulation of organ
transplantation in Ukraine and the European Union and to determine their
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specific results. The method of content analysis allowed for a quantitative
analysis of the texts of legal acts and scientific articles in order to further
interpret the patterns in the development of the organ transplantation
process in the studied countries.

The historical and legal method is used in the study of the formation and
development of organ transplantation in Ukraine and the European Union
and its administrative and legal regulation. This method made it possible
to better understand the dynamics of the research process and to draw
certain conclusions about the influence of the past on the current state of
development of the organ transplantation institute. The formal legal method
provided an analysis of the powers of the subjects of public administration
of transplantation in Ukraine, and allowed to clarify the main concepts
and categories in the field of human organ transplantation. The method
of legal forecasting was used to determine a set of possible options for the
development of transplantology in Ukraine and options for improving the
state of this field. The statistical and mathematical method made it possible
to obtain and process quantitative data on organ transplantation, to find
out the dynamics of this process both in Ukraine and in the European
Union.

Results and Discussion
Peculiarities of organ transplantation in Ukraine

The era of modern organ transplantation was "historically opened" by our
compatriot Professor Yu. Voronyi (1895-1962), who in 1933 performed
the "world’s first" cadaveric kidney transplant in Kherson" [30]. In 1942,
Voronyi performed a unique operation — the replantation of an arm that
had been blown off in an explosion. After the war, the surgeon received a
letter from a grateful patient that began with the words "l am writing with
your right hand" [30].

How did transplantology develop in Ukraine later compared to other
countries? More than 24,000 transplants are performed annually in the
USA, more than 4,000 in Spain, and more than 1,500 in Poland [16, p. 64].
This field of medicine is also actively developing in post-Soviet countries,
among which Belarus is ahead of all, with 50 transplants per 1 million
inhabitants annually. In Estonia, this figure is 46.2 transplants per 1
million people, in Latvia — 36.2, in Lithuania - 22 [14, p. 1].

Ukraine is far behind these countries. "The situation in Ukraine, where only
3.1 transplants per 1 million people per year are performed, can be called
catastrophic, even compared to its neighbors, emphasizes 1. Bezzub. And
this is one of the worst indicators in the world" [14, p. 1]. For 19 years,
this field of knowledge has been almost forgotten by the legislator and
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the relevant ministry. The issue of legal regulation of transplantation of
anatomical materials is extremely important today [5, p. 2]. "The legislator’s
prolonged neglect of the transplantation sphere", emphasizes M. Novytska,
"has led to a situation in Ukraine in which more than 90 000 Ukrainians
need a transplant of an organ, and most of them are doomed if they do not
receive it" [19, p. §].

The annual need for organ transplants in Ukraine before the full-scale
invasion of russian troops was 3,653, including 2,115 kidneys, 830 livers,
30 pancreas, 89 pancreas plus kidney complexes, 328 hearts, 240 lungs,
2-3 heart-lung complexes, and 42 intestines. After February 2022 these
figures increased sharply both among the military personnel who stood up
to defend the sovereignty of Ukraine, and among the civilian population.

At the same time, some organ transplants accounted for only 0,8% of all
surgeries by 2020. According to the Ministry of Health of Ukraine, in 2016,
only S liver transplants, 2 cadaveric kidney transplants and 93 related
transplants were performed in Ukraine [17, c. 8]. Over the past twenty
years, only 8 heart transplants have been performed in Ukraine, while 1500
are needed [17, p. 701]. G. Kraynik and B. Savchuk call the situation with
transplantation in Ukraine "too sad" and "too critical" [17, p. 701-703; 16,
p. 64]. I. Bezzub states that "one of the most important reasons for this
state of affairs is the legislative one" [14, p. 2].

Since 2020, the number of such operations in Ukraine has increased, and
Ukrainian citizens are almost never sent abroad for organ transplants. In
2021, 316 operations were performed, including 231 kidney transplants
(126 from living donors, 105 posthumous), 51 liver transplants (19 from
living donors, 32 posthumous), 32 heart transplants, 1 lung transplant,
and 1 cornea transplant. In 2022, the number of transplant operations in
Ukraine increased further, 384 such operations were performed, that is,
20 percent more than in 2021: 274 kidney transplant operations (of which
134 were from a living donor, 140 posthumously), 74 operations with liver
transplants (36 from a living donor, 38 posthumously), 36 heart transplant
operations (calculated by the authors) [40].

Ukraine has gradually developed the material base for this extremely
important branch of medicine. Initially, six centers were authorized to
perform human organ transplants: The National Institute of Surgery and
Transplantation named after A.A. Shalimov, Lviv Regional Clinical Hospital,
Odesa Regional Clinical Hospital, V.I. Shapoval Regional Clinical Center for
Urology and Nephrology (Kharkiv), Zaporizhzhia Regional Clinical Hospital,
and Dnipro Regional Clinical Hospital named after I.I. Mechnikov, which
are capable of performing up to 1000 organ transplants per year [41]. In
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Spain, which has the same number of residents as Ukraine, there are more
than 40 centers that perform 4,500 operations per year.

Since 2020, there has been an expansion of the network of institutions that
carry out transplantation of human organs and tissues in Ukraine. This was
due to the adoption in 2020 of the Cabinet of Ministers Resolution "Some
Issues of Implementation of the Law of Ukraine "On Transplantation of
Organs and Other Anatomical Materials to Humans"" of April 24, 2000 No.
695, which approved the list of state and municipal health care institutions
and state research institutions authorized to carry out activities related to
the transplantation of organs and other anatomical materials to humans,
which significantly increased the number of institutions authorized to
transplant human organs and tissues [42]. In particular, the specified
Resolution of the Cabinet of Ministers of Ukraine grants the right to conduct
transplantations to healthcare and scientific institutions: activities related
to the transplantation of organs and other anatomical materials to humans
—to 12 institutions and establishments; activities related to human organ
transplantation — to 4 institutions and establishments; activities related
to human tissue transplantation — to 21 institutions and establishments;
activities related to human cell transplantation — to 22 institutions and
establishments; activities related to human tissue and cell transplantation
for burn injuries — to 31 institutions and establishments [42].

The legislative framework for the human organ transplantation was also
developed. After Ukraine gained independence, it adopted three laws
regulating the transplantation process: July 16, 1999, May 17, 2018. and
February 28, 2019 [43-45]. They were to be improved and supplemented
by the Resolutions of the Cabinet of Ministers of Ukraine. This task was
addressed by the Orders of the Ministry of Health [46-49]. The issues
were also regulated by the Agreement of the Ministry of Health of Ukraine
and Belarus of 17 July, 1995, the Instruction of the Ministry of Health of
25 September, 2000, and Resolutions of the Cabinet of Ministers [50; 51].

Comparing the Laws on Human Organ Transplantation in Ukraine of 1999
and 2018, it can be concluded that the latter is much more advanced
than the former, together with the regulations adopted to clarify it. At the
same time, we should not expect global changes in transplantology in
modern Ukraine due to the fact that the new law is incomplete and creates
a number of problems that will arise after its introduction [47, p. 9; 46,
p. 8]. For certain reasons, the Law of 2018 could not work in full force and
did not provide the expected results, that is why the legislator was forced
to amend it several times in 2019 [15, p. 2]. In particular, to ensure the
implementation of the provisions of the 2018 Law a number of by-laws were
not adopted, the software for the Unified State Transplantation Information
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System was not made, the procedure for accessing information was not
defined, and the electronic resources with which it will exist are not known;
there was no effective transplant coordination system in Ukraine. Also, the
relevant body that implements the state policy in the provision of medical
care with the use of transplantation and that carries out transplantation-
related activities, its composition, procedure for formation, subordination,
etc. are not defined; there is no specific order of priority for obtaining
consent from close relatives and family members of the donor in the event
that there are several subjects from the number specified by law or radically
different views of family members regarding the removal of anatomical
material from their deceased relative; there is no Card of the donor of
anatomical material with the content of a note on the provision of consent
or non-consent on which transplantation and related activities should
be carried out, the requirements for technical coverage of the equipment
of these subjects, the number of accompanying documents; there is no
replacement of the concept of concent with the concept of non-concent.
According to M. Novytska, all this requires further work on improving
legislation in the field of human organ transplantation [19, p. 9].

A. Gel disagreed with M. Novytska’s statement about the absence of bylaws
that were relied upon and did not fulfill the task of improving laws. This
is what led to the adoption of the 2019 Law. "There is no doubt", he
emphasized, "that the main purpose of this law was an attempt by the
authorities to hide their inaction behind the next numerous changes in
legislation, most of which cannot be called anything other than 'legislative
spam' [11, p. 8], that is, unwanted messages in any form that are sent in
large numbers.

These shortcomings of the 2018 Law necessitated the adoption of the 2019
Law. Most of the provisions of the 2019 Law can be assessed as useful and
motivated. Basically, we can talk about the completion of the legislative
framework for the further development of transplantation. At the same time,
for its full functioning, it is necessary to create and fill the state information
system of organ transplantation along with the adoption of a number of
bylaws, especially the introduction of the principle of "presumption of
consent" into Ukrainian legislation [11, p. 1].

The main problem with the 1999 Law was the approval of the "presumption
of non-consent". This is one of the two existing principles of donation used
in international practice. The presumption of consent is understood in the
following way: a person who does not wish to be a donor after his or her
death must write a corresponding statement. In the absence of such a
statement, it is assumed that the deceased agreed to donate by default.
The presumption of non-consent, on the other hand, requires that a person
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document his or her consent to become an organ donor after death. In
Ukraine, the presumption of non-consent is in effect [14, p. 3]. All laws that
followed the 1999 law were aimed at improving it. According to I. Bezzub,
domestic legislation generally allows for the transplantation of human
organs and tissues. At the same time, the Laws, Resolutions of the Cabinet
of Ministers and Orders of the Ministry of Health of Ukraine "constitute only
a general concept of transplantation. And this makes it necessary to bring
Ukrainian legislation in line with the standards of the 21st century" [14, c. 2].

Completing such a task requires some time. R. Saliutin, the Deputy Director
of the Institute of Surgery and Transplantology named after Shalimov, is
sure that the adoption of only one law will not be able to solve long-standing
problems in one moment. This task will take time to accomplish. In his
opinion, such a process will take two to three, or even five years. This
issue seems to be very deep, complex and needs to be addressed not only
at the legislative level, but also at the level of bylaws, at the level of public
perception, and at the level of appropriate funding [14, p. 15].

The Ministry of Health is also not sure about the possibility of rapid changes
in connection with the adoption of the law, where they admitted that
nothing had been done in this direction for twenty years, in particular, no
modern equipment was purchased, transplant doctors were not educated
and trained, no information systems or registers of donors and recipients
were created [14, p. 15].

In 2020, V. Pishta identified and grouped the shortcomings of the 2019
Law, the main problems of formation of the state policy in the field of
transplantation, including the systematic lack of necessary funding;
the actual lack of organizational and legal mechanisms to ensure the
functioning of the transplantation system in Ukraine (lack of a transplant
coordination system and the Unified State Transplantation Information
System); lack of public understanding of the importance of transplantation
as a method of saving lives and improving health, which is a consequence
of the passive information policy of the Ministry of Health of Ukraine:
lack of qualified doctors and medical staff involved in transplantation
operations; lack of modern medical technologies and medicines used in
transplantation operations; lack of effective international cooperation in
the field of transplantation [15, pp. 2-3].

At the end of 2020, the Specialized State Institution "Ukrainian Center for
Transplant Coordination" (according to the Order of the Ministry of Health
of Ukraine of October 28, 2020) and the Unified State Information System
of Organ and Tissue Transplantation were finally launched in Ukraine
based on the of the Regulation on the Unified State Information System of
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Organ and Tissue Transplantation adopted on December 23, 2020 [50; 51].
The Resolution of the Cabinet of Ministers of July 07, 2021 No. 698 "On
Amendments to the Resolutions of the Cabinet of Ministers of Ukraine of
December 18, 2019 No. 1083 and March 3, 2021 No. 181" [51] contributed
to a change in the situation regarding payment for transplantation
operations (the vast majority of such operations should be carried out at
the expense of the state).

Before the beginning of the armed aggression of the russian federation
against Ukraine, the Republic of Belarus was Ukraine’s main strategic
partner in the field of transplantation, due to the high level of
transplantation development in this country. An agreement was concluded
between the Ministries of Health of the two countries to clearly regulate
relations between them on referring patients to specialized medical centers
for consultations and transplantations [13, p. 2].

Thus, in recent years, in the field of legal regulation of transplantation, the
necessary legal prerequisites for the further development of this important
direction of medical activity have mainly been created. At the same time,
legislators often ignore the principles of law-making and the rules of
legal technique, which significantly complicates, and sometimes makes
impossible to apply the law.

Scientists see the main reason for the ineffectiveness of legal regulation
of human organ transplantation in Ukraine in the imperfection of the
legislation intended to solve the problem. What role did the relevant
legislation play in the countries of the European Union?

European experience of organ transplantation

In Europe, the legal regulation of organ transplantation initially took place
at the national level in individual countries. The first European country to
legislate organ transplantation was Italy, which in 1932 established a ban
on testicular transplantation in its Civil Code. Three decades later, in the
1960s and 1970s, European countries began to make the first attempts to
legally regulate donation by adopting relevant laws on lifetime donation:
Czechoslovakia (1966), Denmark (1967), Hungary (1972), Bulgaria (1973),
France (1976) [33, pp. 1-2].

At the European level, the Council of Europe first considered the issue
of organ transplantation in 1978 in Recommendation R (78)29 on organ
transplantation and the harmonization of the laws of the Member States
relating to the removal, transplantation and retrieval of organs. A year
later, in 1979, the Council of Europe adopted the Recommendation on the
facilitation of the transport and international exchange of human organs
and tissues [31, pp. 71-72].
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In 1997, the Council of Europe adopted the Convention on Human
Rights and Biomedicine, which stated that preference should be given to
the harvesting of organs from a deceased donor [46, Art. 19]. The main
achievement of this Convention (the Oviedo Convention) is that it became
the first legally binding international treaty to cover a huge range of ethical
issues in the field of biological research, including transplantatology. It
establishes the general framework for the protection of human rights in
medicine and biology. This main focus is expressed in its Art. 1: "The
Parties to the present Convention shall protect the dignity and identity of
all human beings and shall guarantee to everyone, without discrimination,
respect for their integrity and for other rights and fundamental freedoms
regarding the use of biology and medicine" [S3, Art. 1].

The official website of the Council of Europe emphasizes that the Convention
on Human Rights and Biomedicine has created a legal basis for many
ethical principles for the protection of patients and citizens that apply
to any medical act (including transplantation). It emphasizes that the
Convention establishes four key principles of bioethics: (1) the primacy of
the human being; (2) equal access to health care; (3) the need for consent
to medical intervention (and protection of those who are unable to give it);
(4) confidentiality, i.e. ensuring the inviolability of private life and personal
data [53].

Octavi Quintana-Trias, former Chair of the Council of Europe’s Steering
Committee on Bioethics, emphasizes that the Oviedo Convention is a
binding treaty that is concluded at the intersection of general conventional
human rights in the sense of the Convention for the Protection of
Human Rights and Fundamental Freedoms and Health Rights; it takes a
comprehensive approach to bioethics and defines minimum harmonization
between states in this area. This makes it possible to understand that
bioethics and research ethics are inextricably linked to the principles of
human rights and protect them. Thus, the answers to many questions
that arise in the course of the progress of the science of life, in one way or
another, relate to one of the most important questions: how do we - both an
individual and society as a whole — want to live? And this question cannot
be solved on the basis of rational arguments alone: emotions, cultural
traditions, spiritual beliefs and worldview are also important for answering
it [54].

The Oviedo Convention also establishes important standards of legitimacy
and legality of transplantation:

— the sole purpose of removing organs and tussues from a living donor
for the purpose of transplantation is the treatment of the recipient;
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a mandatory factual (medical) condition is the absence of the

necessary organ or necessary tissue of the deceased person and other

alternative method of treatment of camparable effectiveness;

— a mandatory legal condition is the free and informed concent of the
donor for transplantation, which must be given clearly and specifically;

— proper protection of persons who are unable to give concent to organ
removal,;

— prohibition for the donor to receive financial benefit from

transplantation.

It is believed that mandatory consent and the prohibition of financial gain
are positive features of charity policy that respect individual autonomy and
gives people the opportunity to perform significant acts of generosity [55,
p. 122].

It is important to note that the Oviedo Convention laid the foundation for
the adoption of the more detailed Additional Protocol on Organ Donation
and Transplantation, as well as the Council of Europe Convention against
Trafficking in Human Organs. An additional protocol on transplantation of
organs and tissues of human origin was signed in Strasbourg on January
24, 2002, and the Convention of the Council of Europe against trafficking
in human organs was concluded in Santiago de Compostela March 25,
2015 [56].

The next and one of the main acts in the field of transplantation of human
tissues and organs in Europe was Directive No. 2010/45/EU of the
European Parliament and the Council of the EU on the standards for quality
and safety of human organs intended for transplantation, Strasbourg,
(2010). This directive addresses the concepts of organ transplantation,
standards for quality and safety, organ preparation organization,
organ preparation procedure, organ and donor characteristics, organ
transportation, organ transplant centers, the state of organ tracking,
information system, transplantation process with serious adverse
manifestations and reactions, medical personnel, protection of donors
and recipients, principles of organ donation, voluntariness requirements,
issues of quality and safety of living donors, protection of personal
data, confidentiality and security of their processing, responsibilities
of competent authorities and exchange of information, organ exchange
organizations with third countries, European organ exchange organizations,
sanctions for violation of national regulations adopted pursuant to this
Directive, etc. [56]. One of the drawbacks of the Directive is the lack of
attention to the regulation of xenotransplantation [31, p. 73].

The evolution of legal regulation of transplantation in the European Union
has been influenced by international organizations such as the World
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Health Organization and the World Medical Organization. In 1991, the first
of them adopted the Guidelines for Human Transplantation, which focused
on the principles of voluntary donation, non-commercialization of donation,
and the preference for transplantation from a deceased donor and relatives
[31, pp. 73-74]. The World Medical Organization in its acts paid attention to
the protocols that are important for doctors performing transplantation [S57].

I. Ptashnyk distinguishes three groups of EU legislation in the field of
transplantation: 1) legislation and guidelines regulating transplantation
and blood donation; 2) legislation and guidelines governing organ
transplantation and donation; 3) legislation and guidelines regulating
transplantation and donation of cells and tissues [31, p. 75]. The second
group (regarding transplantation and organ donation) consists of:
"Communication from the Commission to the European Parliament and
the Council organ donation and Transplantation: policy actions at EU
level"; "Action plan on organ donation and transplantation (2009-2015).
Strengthening cooperation between Member States"; "Recommendation
Rec (2004)7 of the Committee of Ministers to Member States on organs
trafficking" [31, p. 75].

In European countries, the legislation has not yet resolved the issue of
determining who can be a donor. Therefore, the vast majority of countries
use the WHO Guidelines for the Transplantation of Human Cells,
Tissues and Organs, which state that it is preferable to take organs for
transplantation from deceased persons. In cases where living donors are
involved, it is better to give preference to close relatives of the recipient. The
Guidelines emphasize that "patients must have a genetic, legal or emotional
connection, with the exception of tissues with regenerative functions" [33,
p. 2; 58].

In Europe, some countries allow the harvesting of organs from donors who
are not related (have no genetic connection), provided that the donation is
altruistic and free of charge (e.g., France, the Code of Public Health) [33,

pp- 2-3].

An important step in the development of transplantation and cooperation
in this area in Europe was the creation of the International Foundation
EUROTRANSPLANT in 1967. The Center received information about kidney
donors and gradually this led to a huge improvement in the survival
rate of kidney transplants. At the end of the 1970s of the 215t century
Eurotransplant operated in 68 transplant centers in six countries: Austria,
Belgium, Luxembourg, Germany, the Netherlands and Switzerland. Since
the 1970s, Eurotransplant has started work with the extraction of liver,
later — heart and pancreas, since 1988, — lungs, since 1999 — intestine [59].
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Cooperation with Eurotransplant provides an opportunity to move the
level of transplantation services to a much higher level. As of today,
Eurotransplant is mainly engaged in the provision of transplant organ
services from deceased, is an intermediary between donor hospitals and
transplant centers and includes Austria, Belgium, Croatia, Germany,
Hungary, Luxembourg, the Netherlands, and Slovenia. About 139 million
people are currently served by Eurotransplant [59].

Cooperation with Eurotransplant significantly speeds up the search for
donors for people in need of organ transplants, so one of the future steps
of the government of Ukraine is the policy of joining this international
organization.

In European countries, organ and tissue transplants are used primarily
from deceased donors, with different principles of regulation of such
donation. The "presumption of consent" ("presumed consent", "denial
model") is used in Austria, Denmark, Belgium, Finland, Spain, Italy, France
and provides that there is no need to obtain prior consent for donation
after the death of a particular person. At the same time, the prior consent
of a person or his or her close relatives ("presumption of non-consent") to
the removal of organs for transplantation is required by the legislation of
Germany, the United Kingdom, the United States, and Japan) [32, p. 48;
33, p. 4].

The "presumption of non-concent" is also supported by the European Court
of Human Rights, which can be seen in its decisions [34, p. 177]. In the
case of Petrova v. Latvia, a violation of the procedure for taking anatomical
organs for transplantation was considered. The applicant’s son, who died
as a result of a car accident, had his kidneys and spleen removed after his
death without his prior consent and without the consent of his mother. The
court ruled on the violation of Art. 8 of the Convention on the Protection
of Human Rights and Fundamental Freedoms, namely the right to respect
for personal and family life. The Court also emphasized in the judgment
"that the Latvian law on organ transplantation at the time of the applicant’s
son’s death was not clear enough, which led to circumstances whereby the
applicant, as the closest relative of her son, had certain rights regarding the
removal of his organs, but was not informed, let alone given any explanation
of how and when these rights could be exercised" [34, p. 177; 50].

Conclusions

Thus, in recent years, there has been a huge increase in the use of human
organ transplants worldwide, and more and more attention and importance
have been given to the legal regulation of the transplantation process. The
comparative analysis revealed the opposite transplantation situation in
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Ukraine and the European Union, both in the field of legal regulation of
processes and in its specific results.

The development of legal regulation in Ukraine was controversial. On the
one hand, the measures to implement legal regulation of transplantatology
outwardly corresponded to the main international and European
requirements. On the other hand, they did not achieve their goals, created
an unattractive situation, and led to some of the worst statistical indicators
in Europe. Laws, Resolutions of the Cabinet of Ministers and Orders of the
Ministry of Health of Ukraine provide only a general idea of transplantation.
One of the most important reasons for this situation is the imperfect
legislative regulation of transplantology issues. This is what led to the
adoption of the 2019 Law. However, the Ministry of Health admitted that
little had been done to implement its provisions. In addition, the agenda
includes the problems of forming and implementing state policy in the
field of transplantation, in particular: the systematic lack of necessary
funding; lack of public understanding of the importance of transplantation
as a method of saving life and improving health, which is a consequence
of the passive information policy of the Ministry of Health of Ukraine; lack
of qualified doctors and medical personnel involved in transplantation
operations; lack of modern medical technologies and medicines used in
transplantation operations; lack of effective international cooperation
in the field of transplantation. Thus, to date, Ukraine has not created a
comprehensive system for successful transplantation of human organs.

In the European Union, on the contrary, the rational content of the
measures on legal regulation of transplantatology has led to the creation
of an effective system for implementation of transplantation. Compliance
with international standards in the field of transplantology, consistent
implementation of their provisions in the system of national regulations,
participation in international organizations that facilitate the rapid exchange
of information on possible donors and recipients, and the provision
of organs for transplantation have shaped the practices of successful
solutions to the problems of human organ and tissue transplantation. At
the same time, it can be stated that there are certain differences in the legal
regulation of organ transplantation in the European Union, such as the
presumption of consent and non-consent, but in general this does not affect
the high level of successful transplantations in these countries. Almost all
countries of the European Union give preference to posthumous donation.
It can be assumed that the accession of Ukraine to the European Union will
contribute to the possibility of joining such international organizations as
Eurotransplant, which will provide opportunities to significantly improve
the situation with transplantation for citizens of Ukraine who need such
operations.
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Jurisprudential Perspective on Civic-Political Synergy
in Digital Participation in Latvia
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University of Latvia
Riga, Latvia
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Abstract

This cross-disciplinary study in political science employs analytical and
sociological jurisprudence to elucidate the civic-political synergy among actors
within Latvia’s highly efficient digital civic participation ecosystem. With 78 civic-
initiated legislative changes over 13 years — most occurring between electoral
cycles — Latvia stands out globally for its efficiency in this area of governance.
Despite its international significance in democratic processes and governance
innovation, the efficiency of digital civic participation and the roles of its actors
remain underexplored. Comparable systems of digital civic participation are
widespread, including in Ukraine; however, their measurable and sustained
efficiency often presents challenges. The case of legislated collective submissions
in Latvia, alongside the digital civic participation ecosystem centred on the
ManaBalss.lv (MyVoice) platform since 2011, provides a clear example of
mutually beneficial, goal-oriented synergies between diverse democratic actors.
Moreover, it underscores the importance of balanced regulation in establishing
the legal framework within which these dedicated participants operate. While
the ManaBalss.lv platform was initially created to empower civil society vis-
a-vis politicians, political parties have gradually reframed their campaigns to
leverage this highly successful and respected platform for their own objectives.
To prevent misuse of ManaBalss.lv, a publication fee for politicians’ initiatives
was introduced in 2018, alongside a disclaimer accompanying such initiatives.
This case study examines recent examples of party-sponsored civic campaigns
on ManaBalss.lv from 2018 to 2023, analysing the motivations of politicians
and parties in utilising this tool. The analysis draws on the theory of the network
society, integrating concepts such as the normalised digital revolution and policy
entrepreneurship. To elucidate the legal foundation underpinning the civic-
political synergy under study, the research relies on the concept of institutional
facts developed by analytical jurisprudence. Sociological jurisprudence
complements this approach by providing a contextual analysis of the actors’
engagement within the normative framework of digital civic participation in
Latvia. Furthermore, it aids in theorising the potential alignment of legal systems
to promote efficient digital civic participation in legislative agenda-setting,
contributing to the novelty of this research. The empirical data for this study
consists of semi-structured interviews mostly with politicians who have recently

228 © Melkis, D., 2024



Melkis, D. Jurisprudential Perspective on Civic-Political Synergy in Digital Participation in Latvia

used ManaBalss.lv in their campaigns, as well as with those familiar with
the platform since its inception in 2011. The research also incorporates data
obtained directly from ManaBalss.lv. The analysis reveals a constructive and
purposeful synergy between various actors within Latvia’s digital participation
ecosystem. The study highlights two primary types of actors: the NGO behind
ManaBalss.lv and individual politicians or political parties. These actors are
conceptualised as policy entrepreneurs, with civic entrepreneurs and political
entrepreneurs representing their respective roles. The study concludes that a
hallmark of political campaigns within Latvia’s established digital participation
ecosystem is their sustainability and independence from electoral cycles. These
campaigns maintain enduring connections to pressing civic society issues within
specific policy areas, thereby bolstering the political capital of the actors involved.
The findings underscore the pivotal role of the civic component in fostering an
efficient civic-political synergy in digital participation. Additionally, through
the combined lens of analytical and sociological jurisprudence, this research
elucidates an essential aspect of a coherent legal framework for an effective
digital participation ecosystem: synergy among the stakeholders.

Keywords: analytical jurisprudence; sociological jurisprudence; ManaBalss.lv,
civic entrepreneurs; political entrepreneurs; collective production.

IOpuanyHa nepcneKTUBa 1040 rPOMaACbKO-NOJIiTUYHOI
cvHeprii B uudpoBiu yyacri B JIaTBii

Jinsic Mesakic*
Jlamsiticbkull yHieepcumem
Puea, /lamsisa
*e-mail: didzis.melkis@Iu.lv

AHorauisa

Ile mixxoucyunniHapHe O0CAIONEHHS 8 2a1Y3L NOMO02i] BUKOPUCMOBYE AHA-
JUMUUHY MA COYLO02IUHY IOPUCNPYOEHUII0 015t pO3KPUMMSL 2POMAOCLKO-NOJi-
MUUHO020 CUHEP2IBMY MK AKMOPAMU 8 PAMKAX 8UCOKOoedpeKxmueHoi yugposoi
exocucmemu 2pomaodsiHcekoi yuacmi Aamsii. 3 78 2pomadceKkux iHiyiamus,
wo npugenu 0o 3axkoHodasuux 3miH 3a 13 pokie,— binbuwicms 3 sKux 6i06y-
sacs MK subopuumu yuranamu, — Aameis eudiisiemscst Ha 2106016HOMY PIBHIT
ceoero echekmugHicmio 8 uiil cgpepi ynpaeninHs. Hesearkarouu HA MODKHAPOOHE
3HAUEHHSL O/l 0eMOKPAMUUHUX NPpoUecie ma IHHO8AUll Y cgepl YynpasiiHHs,
epexmugHicmb YuUpposoi epomadsHcbkol yuacmi ma poai il akmopis 3asu-
waromoscst HedocmamHeo gusueHumu. ITodibHI cucmemu Yugposoi epomMadsiH-
CbKOi yuacmi € nowupeHuMuU, 30Kpema i 8 YKpaiHi, 00HAK iXHsL eUMIprO8aHA
ma cmilika egpeKkmueHiCmb Uacmo sukaAuKae mpyorowii. ITpurxnao Konexmue-
HUX 3aKoHOOasuux iHiyiamue y /Aameii, pa3om i3 yugpoeorw eKocucmemor
epomadsiHcbkoi yuacmi, nobyooeaHor Haekono naamgpopmu ManaBalss.lv
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(«Miii 2on0c») 3 2011 p., € icKpagum NPUKIAOOM 83AEMOBULIOHO20, YULTECNPAMO-
80HO20 CUHEP2I3MY MK PISHUMU OemoKpamuuHumu axkmopamu. Kpim moeo,
yeli sunadok nNiOKpecoe 8arKaugicms 36A10HCO8AH020 PE2YSI08AHHS OJis
cmeopeHHs npaeosoi 6asu, 8 mexax sKoi diroms yi 8i00aHi yuacHuku. Xoua
naamgopma ManaBalss.lv cnouamky 6ysa cmeopeHa 0t 3MIYHEeHHs. No3u-
Yill 2POMAOSHCHKO020 cYycninbecmaea Y 6I0HOCUHAX 13 NOAIMUKAMU, NOJAIMUUHI
napmii nocmynogo adanmyeadsiu ceoi Kamnawii, wob eukopucmosysamu
Ul 8UCOKOegeKmueHy ma asmopumemuy naamgopmy Yy ceoix iHmepecax.
IIlo6 3anobiemu 3n08xKusaHH0 naamgopmoro ManaBalss.lv, y 2018 p. 6yno
3anposadxKeHo naamy 3a nYbnikayiro HiYiamue noiimuKie, d maKkox 3acme-
pexKeHHs, sike cynposodrkye maxki iHiyiamusu. Lle docnidokeHHst aHaNi3ye npu-
K1a0u napmitiHo NiIOMPUMAHUX 2POMAOSHCObKUX KAMNAHIU HA Nnaamgopmi
ManaBalss.lv y nepiod 3 2018 do 2023 p., docniookyrouu momusayii noaimu-
Kig i napmiil o000 BUKOPUCMAHHS Ub020 iIHcmpymeHnmy. basyrouucs Ha meopii
Meperxesozo CYycninbemaa, 00CNAIOIKEHHS IHme2pye KOHUenmu HOpMaiiz08aHoi
yugpogoi pegosoyii ma NOAIMUUHO20 hidnpuemHuymea. /[lns euceimieHHs
npaeosoi 0CHO8U, KA € NIOTPYHMAM O00CAI0XKYBAHO20 2POMAOCLKO-NOAITMUY-
HO20 CUHEep2i3MYy, OOCNIOIKEHHSI S8UKOPUCMOBYE KOHUENUI0 THCMuUmyuyiiHux
caxmie, po3pobreHy aHaANIMUUHON topucnpyoeryiero. CouyionoziuHa rpu-
cnpyoeHuyisi 00nogHwe yeti nioxio, 3abesneuyrouu KOHMeKCcCmyanbHUil aHali3
3aN1YUeHHSL AKmMopi8 Y MexKax HOpmMamueHol pamrKu yugpoeoi 2pomadssHCbKol
yuacmi 8 Aamesii. Kpim moeo, 80HA 0onomazae meopemuuHO OCMUCIUMU MOIK-
Auge Y32002KEHHST NPagosUX cucmem OAsl CNPUSHHSL eqpeKMmusHIl yugposili
2POMAOSHCHKIU Yyuacmi Y popMYy8aHHI 3aKKO0H00A8U020 NOPSIOKY OeHHO20, U0 €
IHHOBAUIUHUM ACNEKMOM 4b020 00CNI0OXKEeHHS. EmnipuuHi 0aHi 0151 ub020 00Ci-
OXKeHHSL CK1adarmscsi 3 HaNi8CmMpyKmyposaHUX iHmeps8 10, nepesa’kKHo 3 NoJi-
mukKamu, siki Heujo0agHo sukopucmosgyeanu ManaBalss.lv y ceoix kamnarisx,
a maKox 3 mumu, Xmo 3HAUOMULL (3 NAMPOPMOI0 3 MOMeHMY i cmBOpeHHs.
Yy 2011 p. [docnioskeHHsT maKosK erxarouae 0ami, ompumaHi besnocepedHsvo 8io
ManaBalss.lv. AHani3 gusiessie KOHCMPYKMUBHULL | YULnecnpsamo8aHUil CUHED-
213M MK PIBHUMU AKMOPAMU 8 Yugposiil exocucmemi yuacmi Aamsii. Y doci-
OoKeHHL 8UOLIeHO 08a OCHOBHUX MUNU AKMOPI8: 2POMAOCbKY Op2aHi3aUi0, U0
cmoime 3a ManaBalss.lv, ma okpemux noaimukxie abo nonimuuni napmii. L{i
aKmopu KOHUenmyamni3yromscst K NOAIMUUHL nionpuemuyi, 0e 2poMadsiHCbKL
nionpuemyi ma noAimuuHi nionpuemyi npedcmasasiioms ixHi 8i0N08iOHI POJil.
Y OocnidrkeHHI cihopmYyb08aAHO BUCHOBOK, ULO XAPAKMEPHOH O3HAKOI NOJi-
MUUHUX KAMNAHIU Y 8CMAHOB8NEHIN yugposiii ekocucmemi yuacmi Aamsii e
ixHs1 cmilikicmb i He3aneskHicmb 810 subopuux yurnis. L{i kamnaHii niompumy-
romsb mpusali 38’13KU 3 AKMYANIbHUMU NUMAHHSAMU 2POMAOSIHCLKO020 CYCNnislb-
cmea 8 NesHUX NOJMIMUUHUX chepax, Mum CaAMUM 3MIYHIOOUU NOJAIMUUHUT
Kaniman 3anyueHux axkmopig. Pesynemamu nidkpecnioroms KAOUO8Y POJb
2pomMadcbKk020 KOMNOHEHMY Y CNPUSHHI e(heKMUBHOMY 2POMAOCHLKO-NOSIMUY-
HOMY cuHepeismy 8 yugposiii yuacmi. Kpim mozo, uepes noeOHAHHS GHAAIMuUY-
Hol ma coyionoziuHoi pucnpyoeHUil ye 00CNIOIKEHHST 8UCEIMIIIOE 8AXKAUBULL
acnexkm y3z2002keHol npaeosoi basu 0 ecpekmugHoi Yugpoegoi exocucmemu
yuacmi: CUHep2it0 MK 3AiHMepecosaHUMU CMOPOHAMU.

230 ISSN 2225-6555. Teopis i npakmuka npasoznascmea. 2024. Bun. 2(26)



Melkis, D. Jurisprudential Perspective on Civic-Political Synergy in Digital Participation in Latvia

Knrouoei cnoea: aHanimuuHa 10pucnpyoeHyis;, COYios02iuHA OpuUcnpyoeHyis;
ManaBalss.lv, 2pomMadsaHCbKL NiOnpuemyl; NoAIMuUUHL NIONPUEMYL; KOeKmugHe
8upobHUYMEO.

Introduction

Latvia’s digital participation efficiency: a governance innovation, not a freak
accident

Online political campaigning that incorporates elements of digital civic
participation, or e-participation, involves citizens in shaping legislative
agendas but tends to be unstable, occurring in waves. Such campaigns
and e-participation efforts experience surges during elections and crises
but decline afterward [12]. In this context, e-participation often becomes a
political by-product — a temporary tool employed by political entrepreneurs
to achieve short-term goals, such as winning elections or consolidating
power. As a result, ad hoc e-participation is driven by the cyclical needs of
political entrepreneurs and lacks consistency or persistence.

Among the numerous countries with e-participation platforms and
corresponding laws and policies designed to involve citizens in proposing
new legislation, Latvia stands out globally for the quantitatively measurable
efficiency of its e-participation system. Since 2011, with the implementation
of the collective submission system, Latvia has achieved 78 national-level
legislative changes through e-participation, including the remarkable
accomplishment of citizens securing a constitutional amendment via
the internet. The civic initiatives platform ManaBalss.lv, driven by civic
entrepreneurs, has been instrumental in sustaining the effectiveness of
e-participation beyond electoral cycles. Furthermore, it provides long-term
value to political entrepreneurs as a tool for building political capital.

To comprehend this phenomenon, three research questions are posed:
1) Why does Latvia’s e-participation system in legislation maintain
persistent efficacy, in contrast to wave-like patterns observed elsewhere?
2) How does this system contribute to sustainable online political
campaigning? 3) Can a jurisprudential analysis of civic-political synergy
in digital civic participation in Latvia clarify the broader political science
theme of an efficient digital participation ecosystem?

This research hypothesises that the persistent efficacy of Latvia’s
e-participation system in the legislation is rooted in the presence of
civic entrepreneurship at its core. This fosters synergy with political
entrepreneurs and addresses their challenges in achieving sustainable
online political campaigning. Furthermore, the study posits that
analysing this phenomenon through analytical jurisprudence, combined
with examining the observed civic-political synergy through sociological
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jurisprudence, enhances academic understanding of the dynamics
underlying digital participation. It also highlights the structural and
institutional factors contributing to its efficiency — or lack thereof.

As of November 2024, the aggregate data on the efficiency of ManaBalss.lv
over a 13-year period are as follows: out of 137 civic initiatives resulting in
final parliamentary decisions, 78 legislative acts and amendments have been
implemented at the national level. Notably, only 24 of these were enacted
during election years and could, therefore, be subject to conventional
campaigning scrutiny. In Latvia, most civic-initiated parliamentary agenda-
setting takes place independently of electoral cycles, contradicting the
wave-like patterns typically associated with online political campaigning
involving some level of civic participation [1].

Additionally, 51 citizens’ initiatives are currently at various stages of review
and legislation. Since 2011, the platform has been used by over 500,000
individuals who have voted at least once, representing a significant portion
of Latvia’s population of 1,876 million. The total number of votes cast
exceeds three million. Each year, tens of thousands of new users join the
platform.

The rarity of measurably effective civic e-participation in legislation has
sometimes led international experts to view the success of ManaBalss.lv
in Latvia as a "freak accident". However, the NGO Foundation of Public
Participation, also known as Organisation MyVoice, which developed and
manages the ManaBalss.lv platform, asserts that its 13 years of consistent
effectiveness tell a different story. They argue that the platform represents
a stable and sustainable governance innovation [2].

The interviewed politicians and officials, whether or not they explicitly use
the term "innovation", describe ManaBalss.lv as an innovative platform
that required substantial initial lobbying and extensive behind-the-scenes
technical and managerial work. In 2011 and 2012, the focus was on
convincing both the public and politicians of the reliability of signatures
and the security of data. This was achieved by engaging Latvia’s main
banks to provide eSignature services [36]. Additionally, the popular local
social network Draugiem.lv played a key role as an initial provider of
eSignatures, as it required strong user authentication. Simultaneously, a
multi-stakeholder legislative lobbying effort was undertaken to amend the
Saeima’s Rules of Procedure, which led to the introduction of the collective
submissions system in February 2012 [3].

The 2012 amendment of Saeima’s Rules of Procedure resulted in a
governance innovation and fostered an ecosystem of synergy and trust
among the actors involved in digital civic participation in Latvia. Notably,
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the balanced regulation of collective submissions assigns a crucial role
to civil society within this system. This institutional framework, which
empowers entrepreneurial actors such as civic and political entrepreneurs,
is analysed in the closing section under results and discussion, with
jurisprudence providing key support for the analysis.

Literature Review

In studying actors of institutional change, including parliamentary agenda-
setting, the seminal work of John W. Kingdon [4] remains indispensable.
Kingdon introduced the overarching concept of policy entrepreneurs into
academic discourse, a term further refined by subsequent researchers to
encompass roles specific to different types of actors, such as civic, political,
and institutional entrepreneurs. The concept of policy entrepreneurs,
developed in the 1980s to explain policy change, retains its relevance in
the digital era, which permeates all spheres of life, including democratic
institutions, albeit with new challenges.

Manuel Castells highlights these caveats in his conceptual framework of
the network society [5], particularly when describing the systemic factors
of informational politics that contribute to the troubling reality of citizen
participation being relegated to the "back seat" by political parties. This
identified threat to democracy underscores the urgency of analysing
democratic actors and their synergies.

The earlier concept of policy entrepreneurs in governance innovation and
policy change is highly relevant to the analysis of digital participation
in Latvia. The case of digital civic participation in Latvia also provides a
demonstrably sustainable example of the opposite dynamic — where political
parties in a network society and within the context of informational politics
collaborate closely with civic actors. To some extent, this collaboration
operates even on terms set by the civic actors, while each type of actors
gains its specific value from the synergy. For politicians, this translates into
sustainable political capital, facilitated precisely by the risky, novel reality
of the network society described by Castells.

In the case of Latvia, it takes on a distinctive form. Civic society, within
the legislated system of collective submissions, collaborates closely with
other stakeholders, including parliamentarians and politicians more
broadly. Digital civic participation in Latvia is legislated in an equitable
and horizontal manner — contrasting sharply with the globally prevalent
top-down model, which is also characteristic of e-petitions in Ukraine.

Analytical and sociological jurisprudence aids in elucidating this rather
unique model, which political science might otherwise regard as a mere
fact or even dismiss as an anomaly, as noted in the introduction. Neil
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MacCormick’s [6] concept of law — specifically the regulation of collective
submissions in this research — as an institutional fact provides the
necessary depth to understand the subject under discussion.

Sociological jurisprudence, as employed in this research, in turn
systematises the collected qualitative data — comprising descriptions,
evaluations, and observations from interviewed politicians and officials.
A jurisprudential perspective enables a concrete analysis of the underlying
law — the regulation on collective submissions — as a "mode for social
engineering" [7, p. 8] and facilitates an evaluation of whether, and in what
way, it is shaped by societal needs and values, as advocated by sociological
jurisprudence and described by Brian Z. Tamanaha.

The perspective of sociological jurisprudence in this study is grounded
in the seminal conceptualisations of Roscoe Pound [8] who viewed law
as a means, not an end, with a focus on the standards or expectations
of the public. Furthermore, this study draws on the recent elaborations
of Roger Cotterrell. He advocates for a renewed application of sociological
jurisprudence to provide a precise and contemporary juristic understanding
of the legal value orientations of justice, security, and solidarity, "to help
make law fit for purpose" [9, p. 226] — with the aspirations, expectations,
and lived experiences of the subjects being the purpose in question.

Materials and Methods

To analyse the context of the ManaBalss.lv platform and its usage by
politicians, this study draws on the theoretical framework of network society
[10] and monitory democracy [11]. Within this framework, ManaBalss.
lv is examined through the lens of the concept of a normalized digital
revolution [12], which reconciles the normalization theory of conventional
politics [13] with the utopian predictions of an electronic agora during the
early days of computer-mediated communication [14]. Additionally, the
concepts of civic and political entrepreneurs, derived from the definition of
policy entrepreneurs [4], are employed to analyse the key actors involved.

The following terms are used in this research without further elaboration:

— Digital or e-participation refers to public involvement in the digital

democracy environment, where citizens contribute their concerns,
needs, interests, and values to shape parliamentary legislation;

— Policy entrepreneurs: Individuals who allocate resources to advocate
their proposals or address specific issues, playing a crucial role in
attracting attention from influential individuals and linking solutions
to problems within the realm of politics;

— Civic entrepreneur: An individual or organization that seizes
opportunities to influence policy outcomes in the interests of society;
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— Political entrepreneur: An individual politician or political party that
takes advantage of opportunities to influence policy outcomes and
gain political capital,

— Political capital: Representative or reputational capital, or both,
referring to parliamentary rights, legislator attributes, political
productivity, and consistent policy positions signalled to the electorate.

In light of the limited research on the impact of e-participation in legislation,
this exploratory qualitative study employs an inductive approach, examining
data drawn from interviews, the ManaBalss.lv platform, and pertinent
theories and concepts.

In analysing the regulation underlying digital civic participation in Latvia,
this research follows the methodologies of analytical [15] and sociological [7]
jurisprudence. This approach involves, inter alia, the principle of capture —
employing a suitably broad conceptual framework with well-defined
concepts relevant to the phenomenon under study. The cross-disciplinary
nature of this study facilitates this breadth.

Moreover, the triangle of juristic values — fairness, effectiveness, and
predictability — defined by Gustav Radbruch and promulgated by sociological
jurisprudence [9], provides a valuable framework for analysing the cultural
purposefulness of the regulation underlying digital civic participation
in Latvia, as well as its broader applicability, such as in addressing the
participation dilemma posited by Castells. Sociological jurisprudence also
offers a helpful analytical vantage point in examining the specific cultural
conditions that shape deliberate legislation.

Results and Discussion
Regulate with moderation and unleash the policy entrepreneurship

In Latvia, collective submissions, including their digital form — that is the
only mechanism that functions effectively — are regulated with moderation.
The relevant legislation, Saeima’s Rules of Procedure on the particular
aspect, is notable for its impartiality, despite being specifically lobbied in
2011 by e-participation activists.

Digital collective submissions are an available option, with the responsibility
for civic participation resting entirely on civic society until the required
support threshold is reached (over 0,6% of the population, counting only
Latvian citizens aged 16 and older). Civic society independently manages
the technical, managerial, legal, and quality aspects of citizens’ initiatives,
as well as the funding for the underlying infrastructure and services.

This contrasts sharply with the approach taken in many other countries,
where civic e-participation is established and managed top-down by
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parliaments, governments, or both. A partial exception is Estonia, where
e-petitioning also originated with a strong element of civic entrepreneurship
through the citizen-driven initiative "Charter 12". This initiative emerged
during the political crisis of 2012 and eventually led to the establishment
of the e-petitioning platform Rahvaalgatus.ee in 2016 [16].

However, during its formation, civic society transitioned to a "citizen as
a user" role, as the platform became publicly managed. In this context,
e-governance-savvy Estonians appear to engage minimally with the
platform, perceiving it as a default service [1]. Consequently, the initial
moment of civic entrepreneurship was lost. As with most publicly run
legislative e-participation platforms, assessing the effectiveness of
Rahvaalgatus.ee in quantitative terms remains challenging.

Similarly, the emergence of e-petitioning in Ukraine was catalysed by a
combination of a political crisis, which created a window of opportunity, and
the efforts of civic entrepreneurs advocating for policy change. Following
the 2014 Maidan Revolution, a coalition of civil society organisations — led
by the Center for Innovations Development at the National University of
Kyiv-Mohyla Academy and the Reanimation Package of Reforms — pushed
for amendments to the Law of Ukraine "On Citizens’ Appeals". These efforts
culminated in the Verkhovna Rada of Ukraine adopting the amendments
in 2015, thereby legitimising e-appeals and e-petitions [17]. As in Estonia,
Ukraine’s civic society transitioned to a "citizen as a user" role after
achieving the legislative change.

The case of Latvian citizens’ digital participation, centred on ManaBalss.lv,
is notable not only for its robust and quantitatively measurable efficiency
but also for its unique model of sustained civic entrepreneurship. Unlike
other contexts where civic entrepreneurs play a pivotal role in initiating
institutional change, in Latvia, civic society itself maintains a continuous
entrepreneurial role within the established system.

ManaBalss.lv has never received public funding. Its initial publicity,
driven by respected influencers, its demonstrable impact on legislation
and policymaking, and a continuous feedback loop with the community —
through news, publications, and newsletters! — help to build public trust
and reinforce the perception that engaging in this demanding form of
participation is worthwhile. Notably, ManaBalss.lv is demanding for both
initiative submitters and voters.

The voting process for an initiative requires strong authentication via
Latvian internet banking or the official eSignature, ensuring adherence to
the principle of "one person — one vote" and preventing the involvement of

I ManaBalss.lv newsletter twice a month is e-mailed to more than 25’000 subscribers.

236 ISSN 2225-6555. Teopis i npakmuka npasoznascmea. 2024. Bun. 2(26)



Melkis, D. Jurisprudential Perspective on Civic-Political Synergy in Digital Participation in Latvia

bots or fraudulent votes. Despite the effort and trust required to provide
personal data, Latvians willingly complete the authorisation process
due to the evident and well-communicated efficiency of the initiatives’
system. Additionally, they voluntarily contribute donations to support the
maintenance of ManaBalss.lv.

At least 30,000 individuals contribute to ManaBalss.lv annually. The typical
optional micro-donation during the voting process ranges from € 0.50 to
€ 5. The widespread acceptance of strong authentication and the consistent
willingness to respond to micro-donation requests reflect the trust and
commitment of voters to the ManaBalss.lv platform and the collective
submission system. The sustained effectiveness of Latvian e-participation
underscores that its success is neither coincidental nor accidental.

Civic entrepreneurs spearheaded and managed the institutional shift
towards e-participation in Latvia, as well as in Estonia and Ukraine, during
a critical window of opportunity. This period coincided with economic,
social, and political crises, accompanied by growing public mistrust in the
Latvian parliament, the Saeima. In 2011, amidst the dissolution of the
parliament by the President and a popular anti-oligarchy movement, a
coalition of tech entrepreneurs, civic activists, professionals, and aspiring
politicians advocated for direct societal involvement in the legislative process
through digital participation. These efforts culminated in the introduction
of the mechanism of collective submissions into the parliamentary Rules
of Procedure.

In Latvia, collective submissions require a minimum of 10,000 signatures
from citizens aged 16 or older at the time of filing. The ManaBalss.lv
platform, which employs strong authentication via internet banking and the
official eSignature, is instrumental in the effectiveness of this mechanism.
Its digital format simplifies the process of campaigning for initiatives, while
strong authentication significantly reduces the likelihood of signing errors.

The introduction of collective submissions in Latvia exemplifies civic
entrepreneurship seizing a window of opportunity to address a recognised
issue with a proposed policy solution. Factors such as the political crisis,
public demand for greater participation beyond elections, and early
endorsement from the President were instrumental in the platform’s
establishment and subsequent success.

The efficiency of ManaBalss.lv can be attributed to the ecosystem of trust
surrounding it, which involves multiple stakeholders, including the NGO
Foundation for Public Participation, parliament, government institutions
and officials, experts from various fields, media, other NGOs, and the
wider civil society. This trust is cultivated through the establishment of
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quality standards for initiatives promoted on the platform, as well as the
deliberative process during their formation and promotion.

Political parties are legitimate societal actors in using ManaBalss.lv,
provided they adhere to the platform’s quality criteria. These include
full disclosure of any political or commercial interests behind initiatives,
transparent civic lobbying, and clear disclaimers for initiatives with political
or commercial motives, along with the payment of a publication fee.

The fee for political or commercial publications on ManaBalss.lv ensures
that micro-donors supporting the platform do not inadvertently fund
political parties or business advocacy. It also helps maintain a balance
between the involvement of political parties, their members, and the wider
community in proposing initiatives. The fee varies depending on the size
of the party or business, ranging from € 2,000 to € 4,900 plus VAT. For
initiatives without political or commercial interests, ManaBalss.lv offers the
service free of charge to both signatories and initiative authors.

Over the years, political parties and companies have utilised the paid
service of ManaBalss.lv on several occasions. Examples include initiatives
concerning issues such as the inheritance rights of second-pillar pensions,
a progressive tax system, timely notifications on tax changes, transparency
in state and municipal expenditures, reduced VAT on groceries, and a
nationwide ban on gambling halls.? These and other paid initiatives are
subject to the same quality criteria, which includes a requirement for strong
social relevance.

This approach helps maintain a balance between the potential political
influence of ordinary citizens and more resourceful actors. On one hand,
it prevents the platform from being exploited as a mouthpiece for powerful
groups, such as aspiring political opposition or commercial advocacy. On
the other hand, it ensures democratic access for the promotion of legitimate
and relevant legislative ideas by anyone, while transparency policies,
including disclaimers, foster mutual trust.

It is worth noting that even government coalition parties occasionally use
ManaBalss.lv as an alternative means of promoting their policy agenda, as
discussed in this study. This practice highlights the recognised effectiveness
of collective submissions and underscores the importance of constructive
civic lobbying within the system.

Political parties, particularly those in the government coalition, could

easily opt for the conventional "shortcut" of initiating new legislation by

2 Information in Latvian; see: https://manabalss.lv/i/ 1248, https://manabalss.lv/i/ 169,
https://manabalss.lv/i/ 1333, https://manabalss.lv/i/ 1613, https:/ /manabalss.
Iv/i/ 1747 and https://manabalss.lv/i/ 1364 accordingly.
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submitting a draft with the support of five parliamentarians.®* However,
the value of demonstrable civic support in political debates, the procedural
framework of collective submissions, and the predictable media attention
are among the reasons why a political party might choose to pay for the
services of ManaBalss.lv, publish an initiative, and risk not garnering
substantial public support for the legislative proposal.

The voluntary and consistent commitment of the ManaBalss.lv team to
upholding high standards of public engagement and purposeful, efficient
participation has played a key role in fostering an ecosystem of trust around
the collective submissions mechanism. One key element of this ecosystem
is the consultation system, where authors of submitted initiatives that have
not yet been published receive input and advice from leading experts in the
relevant fields.

This consultation system partially aligns with the theory of collective
production of innovative ideas by crowds [18], as the network of ManaBalss.
Iv pro bono experts simultaneously critiques and reframes both the problems
and proposed solutions presented in the initiatives. The revised problem
and solution formulations are then suggested to the initiative authors, who,
following consultation, make a decision, with the final choice regarding
publication for public voting or decline resting with the ManaBalss.lv team.

Declined initiatives often present legitimate problem statements but propose
solutions that are not legally or practically feasible. Some of these issues
involve "wicked problems" that cannot be resolved solely through legislative
changes. As a result, ManaBalss.lv and its expert consultation system only
partially align with the theory of collective production of innovative ideas
by crowds. The system does not specifically address wicked problems, and
it is not truly a "crowd" but rather a network of willing experts who engage
in critiquing, reframing, and expanding both the problems and solutions
proposed by the initiatives.

Although ManaBalss.lv generally encourages authors to propose concrete
and implementable legislative solutions to identified problems, the platform
occasionally publishes initiatives addressing systemically complex issues
and dilemmas, after consultation with the relevant experts. For example,
initiatives related to the development and implementation of effective
methods of resocialisation for minors and the establishment of a support
system and services for young children.*

3 Saeima’s Rules of Procedure (Saeimas kartibas rullis), clause 79. (1) (4). Retrieved from
https://ej.uz/fsm5.

4 The initiatives in Latvian; accordingly - https://manabalss.lv/i/2739, https://
manabalss.lv/i/2574.
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ManaBalss.lv embodies the deliberative principle, which fosters the
collective production of innovative ideas. It also addresses the dilemma
of thick versus thin participation often encountered in civic digital
engagement. Thick participation involves purposeful and inclusive
exchanges of ideas, information, perspectives, and values, where individuals
work towards decisions or judgments based on factual evidence, data,
personal values, emotions, and other relevant factors. This approach
ensures accessibility while encouraging thoughtful engagement [19]. In
contrast, thin participation primarily activates individuals rather than
groups and is characterised by more simplistic forms of engagement, such
as "liking" or "disliking".

Although crowd engagement on ManaBalss.lv primarily occurs during the
voting phase and may appear similar to "lik"-type engagement, it is not
considered thin participation. Voters are required to carefully consider
the deliberated problem statement and the proposed legislative solution,
as well as undergo a strong authorization process to cast their vote. The
numerous voluntary micro-donations made during the voting process
further support the view that ManaBalss.lv voters’ behaviour aligns with
thick participation. Some individuals even choose to make regular monthly
or quarterly automatic payments to the platform, demonstrating their
ongoing engagement.

Moreover, the legislative deliberation of proposed changes in initiatives
continues within the Saeima. This process often uncovers deeper systemic
amendments required to achieve the desired solutions. For example,
during the parliamentary deliberation of the collective submission titled
"To reimburse psychotherapy prescribed by the doctor", a shortfall in
the projected number of new psychotherapy specialists was identified,
highlighting the need for further action. Similarly, the collective submission
"State-funded reconstruction surgeries for breast cancer patients" revealed
deficiencies in existing support systems and suboptimal communication
between doctors, state officials, and patients. As the proposed changes are
implemented, these issues are gradually being addressed.

Politicians find it difficult to reject collective submissions, as the legislated
mechanism triggers specific deliberative and legislative processes, often
facilitating the establishment of otherwise unattainable legislative agendas
[20]. This observation, corroborated by other interviewed politicians,
highlights the potential of policy entrepreneurs facilitated through
ManaBalss.lv. The ability to set the agenda is a key characteristic of policy
entrepreneurs [4].

A recent example, also relevant to Russia’s full-scale invasion of Ukraine,
is the collective submission titled "For a United Society Without the Latvian
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Russian Union", which calls for the prohibition of a political party with
clear pro-Kremlin leanings. Prior to Russia’s invasion of Ukraine, it would
have been unimaginable to publish such an initiative on ManaBalss.
lv. However, with the significant escalation of the Kremlin’s genocidal
aggression, the situation has dramatically changed. The proposal qualified,
was published, garnered public support, was discussed in the Saeima, and
received considerable further deliberation.®

The interviewed politicians regard certain challenging policy-making
agendas, such as abolishing real estate tax for single properties, imposing
stringent regulations on gambling establishments, and implementing
fundamental changes to the state-funded pension scheme, as practically
impossible to introduce except through ManaBalss.lv. These cases are
covered further in this study.

New means versus old ways: digital participation and monitory
democracy

The initial expectations in the early 1990s revolved around the empowering
potential of communication technologies, envisioning a citizen-designed
and citizen-controlled worldwide communications network evolving into
an electronic agora (Rheingold 1993). However, there was a simultaneous
warning not to mistake the tool for the task and to maintain control over
technologies.

A decade later, research by Margolis and Resnick [13] revealed that digital
politics had not brought substantial political change, leading to the proposal
of normalization theory. It concluded that the internet, on its own, was
unlikely to trigger significant political transformation and emphasized
the need to temper utopian expectations, recognizing the normalization of
technology within socio-political realities.

Another decade later, Wright [12] introduced the concept of the normalized
digital revolution, amending the normalization theory. This concept
criticized Margolis and Resnick’s narrow definition of revolution and
highlighted the potential for revolutionary changes that deviate from a
libertarian ideal. The punctuated evolution concept, derived from economic
regulation theory [21], was also proposed to analyse the cumulative and
incremental changes in deliberative processes during times of crisis [22].
Wright further built upon this concept, suggesting that a normalized (digital)
revolution involves significant changes to the functioning of established
political institutions without overthrowing them.

5 For deeper elaboration on the topic, see the article: Melkis, D., & Luchenko, D.V. (2024).
Civic Entrepreneurs and “Ratio Legis” During Russia’s War in Ukraine: a Case Study of
Digital Petitions in Latvia and Ukraine. Theory and Practice of Jurisprudence, 1(25), 6-34.
https://doi.org/10.21564/2225-6555.2024.1(25).306839.
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The concept of a normalized digital revolution balances the analysis of
governance innovation and avoids both the dichotomy between agency and
structure and extremes of utopian expectations and "politics as usual".
It recognizes that elected representatives maintain their power while new
technologies enhance the establishment of a more robust representative
democracy. The ManaBalss.lv innovation in digital participation is precisely
perceived as a normalized revolution by civic entrepreneurs in MyVoice,
Latvian politicians, and state officials, as it revolutionizes and innovates
the functioning of current institutions and practices without replacing
them.

Politicians view the system of collective submissions and ManaBalss.lv as
innovative and disruptive, while still integrated and enhancing their political
roles. It is fundamentally different from comparative European examples,
making it a democratic practice worth exporting through development
cooperation instruments [23]. In international government forums, the
story of ManaBalss.lv and effective digital participation in Latvia stands
out amidst discussions on the challenges of digitalization [24]. A former
UN official in Georgia even taught her staff to pronounce "Mana Balss" in
Latvian [25] to emphasize its significance.

Analysing ManaBalss.lv as a local case within the framework of
punctuated evolution and normalized revolution helps embed Latvia’s
digital participation system and perceive it as part of a novel global social,
economic, and political reality. This novel reality is the network society that
emerged around 2000 [10], characterized by networks in all key dimensions
of social organization and practice. The digitally networked legislative
agenda setting through ManaBalss.lv, with its multi-stakeholder ecosystem
of trust, exemplifies this phenomenon.

The operations of ManaBalss.lv strongly demonstrate the characteristics
of network society. For instance, the principle that technology does not
determine society but embodies it is evident in the institutional changes
achieved through the efforts of Latvian civic entrepreneurs. The underlying
technology of ManaBalss.lv and the legislation on collective submissions
alone did not determine public and political behaviour, but together they
embody the will of a functional society. Likewise, the dialectical principle
that society does not determine technological innovation but uses it applies.
The open-source solution behind ManaBalss.lv is available to the world,
yet Latvian civic society has turned it into a disruptive and enhancing
governance innovation.

Network society is not merely an entertaining playground. Throughout
his comprehensive study, Castells emphasizes the power shifts in a
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society where information generation, processing, and transmission are
fundamental sources of power for the involved stakeholders [10, p. 21].

While being clearly on the side of revolution rather than politics as usual,
Castells envisions concrete paths of democratic reconstruction in the
disruptions-rich network society. One such path involves enhanced citizen
participation and consultation to re-create and strengthen the local state
in the face of the unavoidable network state reality. As a network state,
a national state must balance and advance its power within the shared
network, which inevitably involves some loss of individual sovereignty. At
the same time, the state is equally responsible for representing the weighted
interests of its constituency in the network state, mediating and managing
the dual relationship between domination and legitimation [5].

Network society serves as the analytical framework and context in which
the balance of power between the state and civic society takes place. It is
both a democratic and existential task for a state to recognize and respect
the disruptive power of citizens ("demos") in order to unleash its innovative
potential and avoid potential destructiveness while maintaining a balance
of power (kratos’) in a democratic society.

Even though network society and the need for power balancing are global
phenomena, Castells notes that the most influential trends legitimizing
democracy occur at the local level. At this level, the principal mistake and
risk of triggering the doomsday machine of undemocratic destructiveness
lies in politics as usual and closed one-way political communication
systems that exclude citizen participation.

The observed closedness serves a purpose, albeit with potential
consequences. Politicians, particularly candidates, are compelled to manage
the messages within their networks, enabling them to avoid being held
accountable for positions or statements that could be detrimental or
disconnected from the preferences of the electorate. Consequently, "as long
as political parties and organized campaigns control the political procedure,
electronic citizen participation will take a back seat in informational politics,
as it refers to formal elections and decision-making" [5, p. 416].

In the context of the necessary power balancing in network society, it is
crucial to clarify that political procedure with citizen digital participation
in the back seat is not a joy ride but a democracy doomsday machine
with a dilemma at its wheel. This dilemma stems from the politicians’
need to address the preferences of the electorate in order to maintain at
least stable political capital, while citizens demand constant checks and
balances on these preferences, resulting in fluctuating political capital [20].
Politicians adhere to the gold standard of their political capital, whereas
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citizens demand a constant fine-tuning of both the mandate and values — a
somewhat fiat currency of political capital.

This dilemma involves reputational and representative capital,
corresponding to the agential-structural dichotomy addressed by the
concept of normalized revolution. It is crucial to emphasize the promise
within the concept of normalized revolution that wholesale changes to
the function of established political institutions do not necessarily imply
their overthrow. The key question is how to achieve disruptive political
innovation rather than undemocratic destructiveness.

As mentioned earlier, MyVoice and the ManaBalss.lv platform, along with
stakeholders, have successfully achieved such innovation. The theoretical
framework of network society is helpful in understanding the broader
context and general social, economic, technological, and political principles
that enable this innovation. To focus on the agency and entrepreneurial
aspect of policymaking, which is essential for leveraging the beneficial
network society context and the windows of opportunity within it, this study
adopts the theoretical framework of monitory democracy.

In monitory democracy, the fundamental framework of democracy
undergoes transformative changes while retaining key features such as
elections, multi-party competition, and citizen expression of approval or
disapproval of legislation. This gradual evolution aligns with the concept
of punctuated evolution, where incremental changes accumulate and
periodically lead to revolutionary transformations [22]. Consequently, due
to the evolutionary nature of transformation, the concept of democracy itself
evolves. The revolutionary character of ManaBalss.lv is explicitly expressed
by a politician comparing it to the National Front, a movement instrumental
in the fall of the Soviet Union and the regaining of Latvia’s sovereignty [20].

In monitory democracy, power is subject to continuous checks and
balances, ensuring that no one can rule without the consent of the governed
or their representatives [11]. This aligns with the observed demand from the
electorate for engagement in the constant fine-tuning of the policymaking
agenda.

Gradually emerging and developing, monitory democracy represents a
way of life and a governance approach, encompassing both civic culture
and institutions that embody it. Keane notes that since 1945, monitory
democracy has introduced approximately a hundred different types of
power-monitoring devices that were previously non-existent in the world
of democracy. These devices include extraparliamentary institutions
such as citizens’ juries, citizens’ assemblies, think tanks, expert reports,
and participatory budgeting. The citizens’ initiatives platform, with its
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demonstrable and sustainable capacity for parliamentary agenda setting,
fits well within the framework of monitory democracy.

These mechanisms, categorized by Keane as watchdogs, guide dogs, and
barking dogs, are revolutionising the political dynamics of democracies.
They deviate from traditional representative democracy, where elected
parliamentary representatives affiliated with political parties are seen as
the primary advocates for citizens’ needs. Entrepreneurial agency is crucial,
as both Keane and Castells highlight the non-inevitability of monitory
democracy and the transformations in network society. Policy entrepreneurs
play a vital role in advocating for economic and political choices, and they
may also form innovative synergies, as shown in this research.

Help us to help you: citizen-led e-participation and political
entrepreneurs

Entrepreneurship is the pursuit of value, which can encompass
various types of values beyond monetary ones. In the context of civic
entrepreneurship, there is a blurred boundary between entrepreneurship
in the civic and public sectors, as both share the goal of pursuing social
good [27]. However, for analytical clarity, it is important to distinguish
between different types of actors within the broader framework of policy
entrepreneurship. While their motivations and roles may sometimes
overlap, distinct actors involved in policy entrepreneurship include
civic entrepreneurs, political entrepreneurs, public entrepreneurs, and
profession entrepreneurs. ManaBalss.lv has worked with each of these
actors. Although further research is recommended, this study does not
delve into the specific dynamics of profession and public entrepreneurs.

Political parties venture into the realm of civic initiatives when persuaded
by individual politicians. Since the introduction of the fee threshold on
ManaBalss.lv for political parties and commercial organizations in 2018,
there have been 37 individual contracts with members of political parties
regarding the publication of initiatives. These contracts stipulate that the
initiated proposals are authors’ individual initiatives and will not be used
in the parties’ campaigns. Additionally, there were three initiatives by
politicians published prior to the fee threshold implementation.

After 2018, six initiatives by politicians are published for a fee, accompanied
by corresponding disclaimers. This research focuses on three of those
initiatives, along with a previous one by a civic entrepreneur that was
eventually promoted by the "New Conservative Party" during its tenure in
the governing coalition from 2018 to 2022.

Policy entrepreneurs are characterized by their activities of framing a
problem, developing solutions, building support coalitions, and seeking
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opportunities and attention [28]. Analysis of Interviews 1-4 and ManaBalss.
Iv data confirms that parties in the analysed cases utilised civic initiatives
as political entrepreneurs.

In framing a problem, political entrepreneurs identify an existing condition
that violates important values, reframe it as a problem, and propose a
solution [29; 30]. The analysed cases involve condition-problem pairs with

corresponding proposed solutions, as shown in Table 1.

Table 1. Condition-problem pairs with solutions

No. Initiative® Condition Problem Solution

1 | The prohibition Freedom of Broken individual | Allow gambling
of gambling halls commerce; lives and financial | only in four-
throughout the high tax income calamities of and five-star hotels
territory of Latvia households due to | under additional

addiction regulation”

2 | Transparency of Commercial Opaque public Disclosure of the
the use of state secrecy of the expenditure; winning bids for
and municipal procurement overpriced the public tenders
funds tenders estimates of public

expenditure

3 | Voluntary Well-established Diminished Voluntary
participation state funded pension savings contribution to
in the 27 level pension scheme capital due the 274 level of the
of the pension to market pension scheme
system and a 6% fluctuations and and lowering
reduction in taxes high banking mandatory social

commissions; insurance of
missed opportunity | labour by 6%
of lowering labour

taxes

4 | Removal of real Established Intolerable Removal of real
estate tax for the and easy to tax burden on estate tax for the
only property administrate tax population due only property up to

income source for |to the real estate a certain property
municipalities speculations; size

violation of

constitutional right

to the property

6 Texts in Latvian; accordingly - https://manabalss.lv/i/1364, https://manabalss.
Iv/i/ 1613, https:/ /manabalss.lv/i/2742, https://manabalss.lv/i/976.

7 Like, no alcohol to the gamblers, no smoking, checking of the Register of resigned
individuals before admission to the premises.
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In the analysed activities of problem framing and other change-making
endeavours, a clear synergy is evident between political entrepreneurs and
ManaBalss.lv as civic entrepreneurs. Faced with the entrenched power of
the gambling industry, ManaBalss.lv is viewed as the logical choice and
the power brokering tool without alternative in an otherwise seemingly
hopeless situation [29].% In this context, problem framing serves not only
as an explanatory influence but also as a means of accumulating power
through provable popular support for specific changes and garnering media
attention. The legislative procedure associated with collective submissions
becomes the avenue through which this power is exercised.

In the process of problem framing and advocating for specific solutions, civic
initiatives within the collective submissions framework are preferred over
regular legislative proposals, as the latter inherently involve compromises
from the outset. This approach allows for a more purposeful cross-party
coalition building, focused on achieving a clear change rather than settling
for a suboptimal “business as usual” outcome.

The recognition and respect for societal mobilisation through ManaBalss.lv
played a crucial role in garnering support for the ideas. As one interviewee
stated, without this platform, their idea would have remained marginalized
and no change would have occurred. The ability to demonstrate provable
civic mobilisation was convincing for initially reluctant parliamentarians
from other parties to join in, either seeking a share in expected reputational
capital or, at the very least, avoiding the loss of representative capital. The
interviewee attributed the biased stance of political competitors on the issue
of gambling regulation as a reason for their failure to be re-elected in 2022,
resulting in a loss of representative capital.

Political entrepreneurs found similar motivation in utilising ManaBalss.lv
for effective problem framing, power brokering, and coalition building, as
seen in the case of the initiative regarding the disclosure of winning bids for
public tenders. By mobilising a community and applying pressure through
ManaBalss.lv, the initiative became a powerful tool to demonstrate the
widespread need for a concrete change. Closed-door negotiations and party
factions engaging in bargaining based on their own interests were avoided.
The initiative successfully accumulated a coalition of up to 14 additional
votes from other parties in the parliament, alongside the 16 votes the party
already had, without traditional bargaining.

These cases illustrate the synergy between political and civic
entrepreneurship within an established governing coalition party, despite
being a minority partner. Alternative power accumulation beyond existing

8 "No alternative" in "a quite hopeless situation" description is especially strong by this
interviewee as a former high-ranking anti-corruption officer.
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representative capital was necessary to effectively address key problems,
as exemplified by the real estate tax and gambling issues. The limitations
of the coalition format were recognised, leading to the adoption of the civic
lobbying approach.

A similar motivation was observed in the case of an aspiring political party
advocating for voluntary contributions to the state-funded pension scheme.
ManaBalss.lv serves as the platform for their cause, given the absence
of viable alternatives due to unrealistic referendum threshold and the
prohibition on raising budget-related issues in referendums. Addressing
the pension scheme with its deep vested interests, requires an approach
that goes beyond traditional political channels.

Launching a civic initiative allows the aspiring party to attract attention
from incumbent politicians and society at large. Their campaign is designed
for the long term, and its aspirations correspond to the sustained efficiency
of civic initiatives on ManaBalss.lv, even without concurrent political
campaigning during elections.

These examples demonstrate how political and civic entrepreneurship
work together to tackle complex issues and mobilise support. ManaBalss.
Iv serves as a platform for long-term initiatives, enabling actors to overcome
political dilemmas and bring about meaningful change.

The aspiring political party utilises the civic initiative not only for external
impact but also for internal capacity building, including networking,
mobilisation around a specific cause, and crystallising its ideology.
Consequently, this actor is more willing to invest in civic lobbying compared
to another, more established party, even though their public financing is
comparable.’

For this actor, the initiative serves as a potential tool for coalition-building
rather than an immediate one. Other power brokers "have clarified our
positions, but only for their own understanding. If we come into a position
of power, then — come again, and we will already be familiar. And together
we can fight and change something. But for now, there is no point in
meeting for us" [31].

The more established party, which was not re-elected in 2022 and has
reduced public financing, is now more cautious about investing in
initiatives. The party leader calculates that, in the current situation, they
are less comfortable paying 4,900 € plus VAT for an initiative. Still, with
the right idea and timing for going public with it, the party is willing to use
ManaBalss.lv again.

° Both parties get around 185’000 € public financing a year. Information in Latvian —
https://ej.uz/vmez.
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Other interviewees who strongly affirm that the ManaBalss.lv platform
facilitates sustainable political campaigning corroborate this. "It is your
success story — you are not tied to elections. People see that if you want to
change something in the country, then this is one of the understandable
and effective mechanisms available" [32].

The analysed campaigns are somewhat tempered, more collegial vis-a-vis
society, which the party only partially targets with the campaign as an
audience. The leading characteristic here is synergy with the civic society,
beginning with publication and other support services by ManaBalss.
lv. Avoidance of clichés, high quality content of the message, focus on
practically implementable policy goal and a long-term attitude characterizes
these campaigns.

High-quality standards applied to the initiatives by political parties are
appreciated. Not turning ManaBalss.lv "into a garbage bin full of absurd
proposals" [30] maintains its relevance and demanding, focused attitude
towards its users. Campaigning on ManaBalss.lv and even just voting
on it takes effort, but it is appreciated. With previous experience in both
municipal and parliamentary politics, a politician sees the platform and
campaigning on it as crucial for advancing his and his party’s ideas and
gaining partial support.

Political campaigning on ManaBalss.lv aligns with the e-government
analysis by Darrell M. West, who identifies four stages of e-government,
ranging from a billboard stage to interactive democracy with comprehensive
public outreach and accountability-enhancing features. Genuine innovation
and transformative change occur in the latter stage.

While the functions and tasks of governments differ substantially from
political parties, the stages and models of technological change in
digitization also vary accordingly. However, the analytical framework
developed by West provides a helpful tool for evaluating the stage of
digitalization for individual parties and political systems in a country (see
Table 2).

In Latvia, the political parties analysed using ManaBalss.lv for campaigning
are operating within the stage of interactive democracy. In comparison
to the earlier stages of billboard and portal, where civic participation is
limited or tokenistic, the model of interactive democracy goes beyond mere
appearances. The values pursued by politicians in their campaigns on
ManaBalss.lv are concrete and measurable, rather than generalized.

The focus on measurability exposes politicians to the risk of failure,
but it also strengthens their connection with the electorate. They share
the responsibility for both incremental policy changes and profound
transformations. It fosters a pragmatic synergy of "help us to help you".
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Table 2. Stages and models of technological change in political

Billboards

Generalised political rhetoric
and tight communication
control for looking gooad
citizen participation —in a
back seat; short term
campaigns

campaigning!®

Portals with some
integrated
communication

Generalised political
rhetoric and tight
communication control for
looking good; some
feedback, like, protocols of
the meetings; one-way
citizen participation, like,
application for a
membership, making
donation, purchasing
branded advertisement

Interactive democracy

Party and politicians
deliberate on and campaign
for policy change together
with civic society; full
accountability: multi-sided
communication, measurable
policy-making success or
failure shared with society,;
long term and focused
campaigning for specific
policies

goods; short term and ‘ad
hoc' campaigns

Incremental Change

Secular Change
Transformational Change

This shift in discourse changes the dynamics of demand and supply, as
discussed in the previous chapter. In an economic parallel, the inclusion
of civic fine-tuning in interactive democracy does not undermine political
capital, but rather expands the base of stakeholders or even shareholders.
This approach mitigates the risks of blame-game tactics, enhances
accountability, and tempers populist rhetoric. As one interviewee described,
participating in an initiative through ManaBalss.lv and influencing the
process creates a sense of being a shareholder in the decision-making [32].

Another interviewee, from a party just recently characterised as clearly
populist, acknowledges that campaigning through a civic initiative has
transformed their short-term approach and rhetoric. Rather than focusing
solely on criticizing and highlighting problems, they now emphasize offering
solutions. This shift allows them not only criticise with attention-grabbing
rhetoric, but also genuinely focus on proposing solutions [31].

This study does not impose concepts on the interviewed actors or attempt
to fit their stories into theoretical frameworks. During the conversations,
the interviewees were introduced to the concepts of policy, civic, and

10 Source: Author compilation; West 2005; Castells 2010b.
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political entrepreneurship at appropriate moments. Two of them identified
themselves as civic entrepreneurs in the cases of the initiatives they were
involved in. One of them acted as a civic entrepreneur in parallel with a
party-promoted initiative. All the interviewees agreed that their parties,
in relation to the addressed initiatives, acted as political entrepreneurs.
Furthermore, all the political interviewees with active or past civic digital
initiatives described them as sustainable both as political campaigns and
as a system of civic participation in general.

All the interviewed politicians with active or past civic digital initiatives
prefer civic-led digital participation over government- or parliament-led
alternatives. The entrepreneurial nature of the civic sector, where everything
not explicitly prohibited is allowed according to Latvian civil law, provides
an advantage. Platforms like MyVoice, as one interviewee noted, prioritize
addressing situations based on their essence rather than relying on clichés
[33].

Another reason for the preference of civic-led digital participation is the
comparative trustworthiness of NGOs compared to governmental and
municipal institutions. Society’s trust in governmental and municipal
institutions tends to be lower, while NGOs that have proven themselves
as operating professionally and objectively enjoy greater public
confidence. Therefore, a platform originating from the NGO sector, such
as ManaBalss.lv, has a greater chance of success than a similar platform
created by a government structure [30].

Based on his experience in power, a political party leader expressed doubts
about the full independence of a state-run platform. He raised concerns
about potential interference from personnel policies and various other
policies that could hinder its independence. In contrast, ManaBalss.lv
operates with an entrepreneurial, goal-focused motivation [32].

An interviewee from an aspiring political party, when considering a
platform between an NGO- and state-run option, would choose the one
that is already more widely used and has achieved tangible results. In
Latvia, digital services that are early adopters tend to be more enduring
and popular. Realistically, the interviewee does not see the possibility or
necessity of a state-run alternative. Additionally, an NGO like MyVoice
has more flexibility to say "no" to aspiring authors with content of lower
quality. Thus, civic-led digital participation is associated with quality,
purposefulness, provisional efficiency, and prestige [31].

Rules as institutions in e-participation: a jurisprudential perspective

A concise yet essential jurisprudential perspective on the Saeima’s Rules of
Procedure concerning collective submissions, alongside the lived experiences
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of the interviewed stakeholders, contributes to the conceptual coherence of
an otherwise broad and dispersed array of normative statements, personal
descriptions, insights, and evaluations. Firstly, analytical jurisprudence
clarifies the object of the analysis itself.

The generic discipline of this study — political science, particularly
institutional theory — provides a researcher with the tools to understand how
institutions, in the broadest sense, influence policy-making and governance.
However, as the research focuses on legal institutions, including the legal
framework of Latvian legislation on collective submissions, analytical
jurisprudence becomes indispensable.

The analysis of a law as an institutional fact requires attention to the
actions, words, and even thoughts of the actors involved [34] in order to
assess the sociological significance of the legislation under study [6]. Thus,
the analytical jurisprudential perspective consolidates a wide range of
factors under the framework of a single institutional legal fact. For cross-
disciplinary research, this jurisprudential approach proves analytically
valuable by enabling the comprehension of diverse phenomena and
observations — such as collective submissions and their dynamics and
synergies — under the unifying concept of an institutional fact.

Furthermore, a sociological jurisprudential perspective is a logical first
choice for cross-disciplinary research when analysing the relationships and
synergies among actors within a given legal order. Even if a particular legal
order — in this case, the system of collective submissions and its associated
dynamics — does not necessitate general approbation or commitment to it
[6], the interviewed politicians unanimously affirm the value of the system
established since 2012, albeit from different perspectives.

As this system prominently highlights the central role of civic entrepreneurs
in digital participation, it is particularly important from a sociological
jurisprudence perspective to examine the exact wording — expressis verbis —
used by a sample of interviewees. This is especially relevant when they
respond to the vignette question of whether they would prefer a digital
participation platform run by an NGO over one operated by the state,
parliament, or another official entity.

Regarding efficiency and trust: "We know how much trust society places in
state and municipal entities. Unfortunately, this trust is lower compared
to organisations in the non-governmental sector, particularly when
these organisations have demonstrated over time their ability to operate
professionally and objectively, thereby earning public confidence. This is
why a platform developed by an NGO has a greater chance of success than
a similar platform created by a state institution" [29].
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Regarding efficiency: "ManaBalss steps into every situation where it is
needed, aiming to resolve it not based on clichés but in essence. This is
my answer to the question of why such activities should not be carried out
by the public sector but rather by the non-governmental sector. It is not
merely about existing and processing but about achieving the goal" [33].

Regarding political neutrality: "Certainly NGO-run. Having been part of
the power system, I don’t believe in its complete independence. I am
unsure what safeguards would need to be implemented to ensure true
independence, for instance, if it were operating under the Saeima. There
are personnel policies and various other considerations" [32].

Regarding quality control and consultation services: "If the state were to
decide which initiatives to publish and which not to, how could it make
such decisions? In the case of the state, there would need to be a right to
appeal. That would be extremely complicated and would raise concerns
about censorship. NGOs, in this regard, have more freedom - they can
justify their decisions and state that something is not appropriate. For the
state, this would be much more difficult" [31].

Another interviewee recalls the beginnings of ManaBalss.lv in 2011, when
the NGO MyVoice and other civic actors initially framed the problem,
proposed a legislative and technical solution, lobbied for it, and then
implemented both the technical and managerial aspects, ultimately
achieving the legislative change. The interviewed former politician
emphasises the stark contrast between the costs, readiness to adapt, and
proactivity in implementing the IT solution and associated services by the
MyVoice team, compared to an official e-participation system developed at
the time [20].

Although the observed civic entrepreneurship and its comparable efficiency
are in a very different context from the one Roscoe Pound addresses in his
seminal work on sociological jurisprudence over 100 years ago [8], they
align precisely with the original legal reasoning. Pound speaks of a tendency
towards critical re-evaluation in an era of reform through legislation. As
described earlier, this re-evaluation — and, in the case addressed in this
research, not just a reform but a governance innovation through legislation
in Latvia — occurred with civic actors maintaining their pivotal role in the
e-participation ecosystem. In Estonia, "Charter 12" and the Reanimation
Package of Reforms in Ukraine represented a shift back to the "citizen as a
user" status during their corresponding reforms.

Studying the efficiency of these and other comparable e-participation
systems, as well as the synergies among the actors they create, is
recommended for further research. In Latvia, however, it is evident
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that the civic and political actors addressed — particularly those from
minority parties and parties not represented in parliament — recognise the
central role of civic entrepreneurs in e-participation and affirm Pound’s
fundamental assessment that "laymen know full well that they may make
laws" [8, p. 12].

Whether it is the challenges of social justice in Pound’s time a century ago
or the power dynamics of today’s network society, as conceptualised by
Castells, the principle of sociological jurisprudence remains relevant. For
the well-being of the law itself, a conscious regard for societal needs and
values is indispensable in shaping contemporary legislation that aligns with
the prevailing sense of justice within society and enhances public respect
for the law [7]. Thus, from the perspective of sociological jurisprudence,
civic entrepreneurs in a multi-stakeholder e-participation ecosystem are
indeed pivotal in achieving its efficiency and reinforcing synergies among
the actors.

In this regard, a jurisprudential perspective on the dynamics underlying
e-participation in Latvia clearly enhances academic understanding by
focusing on the fundamental principles, rules, and order in their precise,
jurisprudential sense. At the same time, an institutional legal fact — such
as the e-participation ecosystem based on collective submissions in this
case — serves as both a comprehensive concept and an encompassing
analysandum, aiming to capture the full spectrum of institutional, actor-
specific, and personal insights into what the norms of the order are for the
committed participants [34].

Conclusions

Sustainable civic e-participation in legislation, characterised by its
consistent efficiency in facilitating real and multiple legislative changes,
defines the Latvian system of collective submissions centred around the
NGO-run platform ManaBalss.lv. This is a result of the institutional identity
of the platform’s creators and maintainers, who are civic entrepreneurs
committed to ensuring continuous and effective civic participation in
legislative and political decision-making processes.

Furthermore, a jurisprudential perspective on this particular system and
legal order in Latvia as an institutional legal fact establishes the centrality
of policy entrepreneurs, and specifically civic entrepreneurs, within it.
As the assessment comes specifically from political actors as a class of
committed participants, it not only validates the initial hypothesis from the
political science perspective regarding the centrality of civic entrepreneurs
but also enriches the study with a jurisprudential evaluation of the well-
being of the addressed law. The established legal order clearly reinforces
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this well-being and holds significance for jurisprudential and political
considerations in e-participation ecosystems within democratic network
societies elsewhere.

The study concludes that political campaigns driven by civic initiatives
on ManaBalss.lv are distinguished by their sustainability, as they are not
tied to electoral cycles, and civic participation plays a crucial role in these
campaigns. ManaBalss.lv, with its focus on civic entrepreneurship, requires
an entrepreneurial approach from its users, particularly benefiting civic
society. Therefore, the fundamental requirement for politicians to use the
platform as political entrepreneurs is genuine public participation in their
political campaigns. Additionally, the fee threshold for initiative publication
prevents politicians from exploiting societal resources and establishes them
as collegial stakeholders.

With genuine public participation and civic society as stakeholders,
these campaigns fall within the interactive democracy stage of political
campaigning. This stage is significantly different from previous stages, such
as digital billboards and portals, which primarily involve one-way political
advertising and limited participation.

Alongside genuine public participation, political campaigning in interactive
democracy addresses several dilemmas. One such dilemma is the need for
political parties to control messages within their communication networks
to maintain a positive image, while the uncontrollable intercommunication
among the electorate in the network society poses a challenge. As a feature
of monitory democracy, political campaigning in interactive democracy
involves sharing both the risks of failure or suboptimal outcomes and
the eventual gains and recognition of achieved policy changes among
stakeholders. In such a collaborative environment, there is no need for
blame games or boasting, nor for fear-driven communication control or
clichéd rhetoric.

Similarly, the political logic of converting reputational capital into
representative power, often requiring compromises, presents a dilemma
in response to the popular demand for constant checks and balances on
policies. It is a dilemma of the gold standard and fiat currency of political
capital. When a civic digital initiative and its associated political campaign
transition into a collective submission with a precise policy demand, there
is limited room for manoeuvring and horse-trading, with the associated risk
of losing reputational capital.

In addition, solid and specified popular support for the policy cause,
along with the political unease of opposing it, fosters cross-party coalition
building. It provides an opportunity for political competitors to join forces
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and share in the provisional gain of reputational capital. For political
entrepreneurs leading these campaigns, it helps to gain or expand
representative capital and mitigates the trial-and-error process of selecting
interest groups and constituents to serve.

Regardless of whether the focus is solely on political capital or includes
the dual motivation of civic entrepreneurship, initiating a civic digital
initiative has the potential to substantially alter the dynamics of problem
framing and power brokering for policy changes. This overarching benefit,
along with the minimisation of political dilemmas in the network society,
motivates political entrepreneurs to utilise ManaBalss.lv for political
campaigning, thereby confirming the first two hypotheses of this research.
The confirmation of the third hypothesis is evident in the earlier application
of jurisprudential analysis in this study.

This study examines samples of political entrepreneurship from coalition
minority partners and aspiring political actors. Further research is needed
to analyse the existing and potential synergies between civil society and
well-established parties, as well as coalition majority partners, through
the ManaBalss.lv digital participation mechanism. A hypothesis for future
research could be that acquiring substantial representative capital upon
attaining power hinders both political entrepreneurship and the motivation
for e-participation in political campaigning via ManaBalss.lv.

Whether the hypothesis is proven or not, further research is needed
to explore the dynamics of domination and legitimation in a network
society, as well as the existing and potential role of interactive democracy
in addressing the conceptual dilemmas and wicked policy problems of
contemporary democracies, including enhancing the well-being of the law.
A hypothesis for such research could be the necessary centrality of policy
entrepreneurs in fostering anticipatory innovation at both domestic and
international levels.
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Abstract

The Article analyzes the possibilities of implementing international experience in
forming anti-corruption policy in Ukraine. The relevance of the Article is explained
by the fact that effective fight against corruption is one of the key problems of
Ukraine on its way to membership in the European Union and integration with
the countries of the global West, as evidenced by the reports of the European
Commission, the US Department of State, other official and statistical data of
international organizations and officials, in the context of which the experience
of Israel as a country whose anti-corruption policy is largely based on European
standards can become an effective example for implementation in the national
governance. The purpose of the Article is to analyze the state anti-corruption
strategies of the European Union and Israel, to assess the effectiveness of
Israel’s implementation of the European experience and to analyze the feasibility
of Ukraine’s adoption of the anti-corruption practices of the countries analyzed
herein. To achieve this aim and fulfill the arising tasks, several scientific
methods were used, namely: formal legal, formal logical, comparative, critical
analysis, and comprehensive methods. The empirical basis of the study was
formed by legislation, judicial and law enforcement practices, official statistical
and analytical data of the European Union, the State of Israel, international
organizations and institutions, and special economic and legal literature. The
authors examine key aspects of European and Israeli legislation, review the
main anti-corruption mechanisms and strategic courses of the states in the field
of fighting corruption. A comparative analysis of the anti-corruption strategies
of the European Union and the State of Israel is made with a focus on the
prerequisites for their formation and the measures taken to implement them.
The authors analyze the similarities between the anti-corruption policies of the
European Union and Israel, as well as the results of Israel’s implementation
of European practices. On the basis of this analysis, in a comparative context
with the State of Israel, the authors formulate conclusions about the usefulness
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of applying anti-corruption practices and strategies of the European Union and
Israel by Ukraine and assess the prospects for such application.

Keywords: European Commission; United Nations; reform; policy; constitutional
crisis; publicity.

ApanTania eBponencbKUX aHTUKOPYNILiIMHUX CTpaTerii:
AOCBiJ I3paio Ta MOXK/JIMBOCTI A1 YKpaiHU

BasienTuH B. Jlisyn*
BoauHcokutll HayioHabHUll yHieepcumem imeni Jleci Ykpainku
JlyysK, Ykpaina
*e-malil: lizun.valentyn @vnu.edu.ua

ABixaii MaHaen6J1iT
Kosedoc npasa ma 6i3Hecy
Pamam I'aH, Tenaw Asis, I3painb

AHoTamnisa

Y emammi npoaHanizo8aHo MOXKAUBOCMIL IMNAEMEHMAYLL MIKHAPOOHO20 00C8I0Y
Y popMYyeaHHI aHmMUKOpYnyiliHoi nosimurku 8 YkpaiHi. AKmyanibHicms memu
nossizae 8 momy, wo ecpekxmusHa 6opomuba 3 KOPYNUIEo € 0OHIEI 3 KIIOUOBUX
npobnem YkpaiHu Ha wasxy 0o uneHcmea e €gponeticokomy Corosi ma iHme-
2payii 3 KpaiHamu 2n06anbHo20 3axo0y, uio niomeeporKyemocst 38imamu €8po-
neticoroi komicii, epxasrozo denapmamermy CIIIA, iHwumu ogiyiliHumu ma
cmamucmuuHUMU OaHUMU MDKHAPOOHUX 0p2aHisayiil i nocadosux ocib, Yy KOH-
mercmi uoz2o 00c8i0 I3painto ik KpaiHu, AHMUKOPYNUIUHA NOSIMUKA SIKOi 3HAUHOHO
MIPOIO TPYHMYyeEmMbCsi HA e8poneticbkux cmaHoapmax, moxxe cmamu egpexmus-
HUM NpUKIadomM OAst HACNIOYBAHHSL 8 HAUIOHANBHIUL YNpaeliHCbKO-Npasosiil
cucmemi. Memorw cmammi € aHai3 0ep>KagHUX AHMUKOPYNYIHUX cmpamezili
Esponelicorozo Coro3y ma I3painio, oyinka egpexmusHocmi imniemeHnmauii I3pa-
inem esponeticokozo 0oceidy ma aHaM3 OoyirbHocmi nepetiHamms YKpaiHorwo
AHMUKOPYNUIUHUX NPAKMUK 00CNI0XNKYBAHUX KPaiH. /Ins 0ocsieHeHHs. nocmaegJie-
HOi Memu ma 8UKOHAHHSL 3a80AHb, U0 3 Hei sUNIUBAOMb, BUKOPUCMO8YBAIUCH
maxi Haykosi mMemoou: QoOpMaNLbHO-IOPUOUUHUT, (DOPMANLHO-T02IUHUT, NOPIs-
HSULbHUT, Memo0 KpUmuuHo20 AHALI3Y ma KOMNIeKCHUll memoo. Emnipuuny
OCHO8Y OOCNIOIKEHHST CKAAAU 3AKOH00as8cmeo, cyoosa ma npasgo3acmoco8HA
npakmurxu, ogiyiliHa cmamucmuuyHa ma aHAJUMUYHA iHgopmauis €eponeli-
coroz0 Corazy, Leprkasu Ispainb, MKHAPOOHUX OpeaHi3ayili ma Hemumyuil,
cneyianbHa eKOHOMIUHA ma rpuduuHa Jaimepamypa. Aemopu posansdarome
KJII0U08L acnekmu e€8ponelicbkozo ma 3painbCbkoz20 3aKoHO00a8CMEA, OCHOBHI
AHMUKOPYNUIUHI MEeXaHIZMU ma cmpameziuHi Kypcu oeprkas Yy cgpepi bopomubu
3 Kopynuieto. 3pobeHo NOpIBHSIbHUL AHAI3 AHMUKOPYNUIHUX cmpameeaiil
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Esponeiicbrozo Cow3y ma [eprxasu I3paine 3 akyeHmom Ha nepedymosu ix
POpMYBAHHSL Ma 3axX00U, WO 8XKUBAIOMbCSL Ol iX peanizayii. Aemopu aHani-
3yromsb CxXoXKicme aHmMuKkopynyitiHux nosimukx €gponeiicekozo Corozy ma I3pa-
into, a makoxk pesynemamu imniemenmauii Iapainem esponeiicekux npaxKmuxk.
Ha ocHo8l Yyb020 aHANI3Y, 8 NOPIBHSIIbHOMY KOHmMekcmi 3 [eprkasgoro I3pains,
hopmynoromsbest BUCHOBKU L4000 KOPUCHOCMI 30.CMOCYB8AHHSL YKPAIHOW AHMUKO-
pynuitiHux npakmux i cmpameziti €8poneticekozo Coto3zy ma I3painto, a marxox
daemubCst OYIHKA NepcneKkmu8am marozo 3acmoCyY8aHHSL.

Knrwuoei cnoea: E€Esgponelicoka romicisa; Opearizauis O6°coHaHux Hauyil;
pegopma; nonimuka;, KOHCMUMyuyitiHa Kpusa, nybaiuHicme.

Introduction

During the ongoing fight against corruption, which is one of the most major
problems for modern states, including Ukraine, it is important to draw on
international experience in formulating an effective anti-corruption policy.
Evidence suggests that the global cost of corruption is about $2.6 trillion
every year, which represents about 5% of the global gross domestic product
(GDP) (United Nations, 2018). In the European Union (EU), the estimated
annual cost of corruption is about €120 billion, which represents about
1% of the EU GDP. In the UK, the estimated annual cost of corruption is
around £193 billion (Eaves, 2016), representing about 1% of the total GDP.
This shows the potential negative impacts of corruption on the economy
and the wider society [1]. According to a World Bank report (World Bank,
1997), more than one trillion dollars are paid in corruption around the
world (Kaufmann, 2005) [2].

The relevance of this issue for Ukraine stems primarily from the following
facts:

1. The European Commission, after granting Ukraine the status
of EU Member State Candidate, formulated 7 recommendations
in its Membership View that Ukraine should implement to move
forward with the acquisition of EU Member State status. These
recommendations included: reforming the procedure for selecting
judges of the Constitutional Court of Ukraine in accordance with
the recommendations of the Venice Commission, completing the
formation of the High Council of Justice, continuing the fight against
corruption through effective and proactive investigations at all levels
and bringing offenders to liability, reforming anti-money laundering
legislation, introducing anti-oligarchic legislation to reduce the
influence of oligarchs on social and economic processes, adopting a
law on media to ensure that the media are free and fair, and finalizing
the reform of the legal framework for national minorities. Following
the aforementioned, at least 5 of the 7 recommendations directly
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or indirectly relate to preventing or counteracting corruption or
corruption-related phenomena [3].

2. While continuing to monitor Ukraine’s implementation of these
recommendations and tracking the current state of European
integration, the European Commission in 2023, along with the positive
aspects of the fulfilment of most recommendations, in particular in
terms of appointing the heads of the National Anti-Corruption Bureau
of Ukraine (NABU) and the Specialized Anti-Corruption Prosecutor’s
Office (SAPO), restoring mandatory asset declarations of public
officials and making the register of declarations publicly available,
emphasized the need for Ukraine to further strengthen its efforts to
effectively investigate corruption offenses at all levels, convict and
prosecute perpetrators, improve the selection procedures for SAPO
management, increase the number of NABU and SAPO employees,
and modernize criminal substantive and procedural legislation [4]

3. Ukraine’s problematic issues related to the fight against corruption
were also emphasized by the U.S. Department of State in its annual
Ukraine 2023 Human Rights Report, which, inter alia, focuses on
such issues as the limited ability of anti-corruption bodies to fully
investigate corruption offenses, political pressure and corruption in
the judiciary and prosecutors, weak separation of powers between
the executive and judicial branches of government, and pressure on
the media [5].

4. The Corruption Perceptions Index scores remain low, with Ukraine
ranked 104th (out of 180) in 2023 with an index of 36 (out of 100,
where O is the highest level of corruption and 100 is the lowest) [6].

S. Study examines that weakness of state institutions inflicted by
political crises like war, which is currently affecting Ukraine,
aggravates level of corruption comparing to the normal state of
country’s being [7].

These circumstances, despite the positive developments in the field of
combating corruption, indicate the need for Ukraine to improve its current
efforts in this area at the strategic level, including by drawing on the
experience of foreign countries.

In this respect, the experience of Israel in anti-corruption activities deserves
priority attention, as it has successfully implemented several strategies
that were largely based on the best practices of the European Union. That
is why the analysis of these strategies both in the context of the European
Union and their implementation by the State of Israel, as well as successful
and effective Israel’s own steps in this area, is an appropriate and relevant
issue of science and practice.
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Materials and Methods

The research for this Article was based primarily on the analysis of the
legislation of the European Union, the State of Israel, as well as international
treaties and acts of international organizations. Therefore, the main research
method was the formal legal method. This method was applied to clarify the
content of the provisions of legal acts and to determine their relevance for
the purpose of disclosing the topic of the article. Interpretating of legislation
by using this method made it possible to highlight the key aspects of
legal regulation of the principles and areas of preventing and combating
corruption in the countries considered in this article.

Along with the formal legal method, the formal logical method was used
to analyze the legislative strategies of the European Union and the State
of Israel, and, based on their experience, to identify problematic issues in
these areas in Ukraine and to find ways to resolve them.

The comparative legal method has been chosen as one of the most vital,
since the topic and purpose of the Article is to compare the European
and Israeli anti-corruption strategies between each other as well as to
compare them with the strategies applied in Ukraine. In making such a
comparison, the authors regard the relevant provisions of the legislation of
each country, the public authorities authorized to prevent corruption, their
structure, involvement of international organizations in these processes,
an assessment of the development of the states in these areas, etc. The
comparative legal method helps to identify common and distinctive aspects
of the EU and Israel’s activities in the field of preventing corruption,
which, hence, will allow to track and evaluate the effectiveness of Israel’s
implementation of the experience of European anti-corruption strategies for
further adaptation of ways to use such experience for the needs of Ukraine.

The application of the comparative legal method, along with the formal legal
and formal logical methods, allowed us to distinguish the experience of the
EU and Israel in order to improve Ukrainian instruments and institutions
for preventing corruption.

Another applied was the method of crytical analysis, which made it possible
to assess the compliance of the legislation of the countries considered in
the article, particularly Ukraine, with international standards for preventing
and combating corruption.

In addition, a comprehensive method was also used to summarize the
research and formulate relevant conclusions and proposals.

The empirical basis of the research primarily grounds on legislation and
judicial and law enforcement practice, as well as modern official analytics,
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including data from international organizations and institutions such as
Transparency International, the Organization for Economic Cooperation
and Development, the World Bank, and government agencies of countries
around the world (in particular — the US Department of State, the European
Commission, etc.), materials from special legal and economic publications,
other legal literature, special media sources etc. on anti-corruption
strategies and practices of the European Union.

The Article is aimed at analyzing European and Israeli anti-corruption
practices, in particular, in the framework of Israel’s implementation of
the European Union’s experience and assessing of that’s effectiveness, in
order to form conclusions on the usefulness and appropriacy of Ukraine’s
implementation of the EU and Israeli anti-corruption practices.

The first stage of the research was to define the subject and object of the
study, formulate the problem and prove its relevance. The problem of the
study, which arises from the relevance of the chosen research topic, is
the need for Ukraine to find ways to improve anti-corruption strategies to
solve acute problems in this area. Accordingly, the object of the study is
social relations related to legal regulation based on the European standards
of anti-corruption policy of the state and its practical application both
within the EU and in third countries (in case of this research — the State
of Israel and Ukraine). The subject of the study, as described above, is the
legal acts, practice of their application, analytical and other scientific and
practical materials related to legal relations on the regulation of state’s
anti-corruption activities.

The second stage is a separate analysis of relevant sources on anti-
corruption strategies and anti-corruption infrastructure of the European
Union and formation of the systematized information based on this analysis,
which became the basis for the research in further stages.

The third stage is aimed to analyze relevant sources on anti-corruption
strategies and anti-corruption infrastructure of the State of Israel in a
systematic connection with the information about the European Union
concluded in the prior stage, to compare anti-corruption practices of
these countries and to draw conclusions about the effectiveness of Israel’s
implementation of the EU anti-corruption instruments.

The final stage of the research is aimed to compare certain anti-corruption
strategies of the EU and Israel in the relation to the appropriacy of their
implementation in the legal system of Ukraine and to assess the prospects
for such implementation based on the experience of Israel’s adoption of
certain anti-corruption practices.
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Results and Discussion
European Union’s Anti-Corruption Policies

The European Union is considered one of the most progressive regions in
combating corruption. Over the past decades, the European Union has
developed several anti-corruption directives and recommendations aimed
not only at combating corruption within the member states and at the
union level, but also at ensuring effective practices at the international
level.

It is important to be mentioned that corruption for the EU is not only
a serious crime that may require a common coordinated intervention
in cross-border cases. Rather, the EU considers it a constant threat to
the rule of law that needs to be addressed no matter its dimension —
petty or grand — location — national or cross-border —, and its criminal
law relevance. This approach dates back more than 10 years. The first
step in this direction has been the signature and ratification by the EU
of the United Nations Convention against Corruption. The Convention
requires the Contracting Parties to adopt measures of a criminal and
administrative nature to deal with the issue of corruption and to tackle it
with a holistic approach, coupling repressive measures with preventive tools
and identifying corruption cases in a series of behaviors that go beyond the
traditional conception of criminal law. All EU Member States are parties
to this Convention and have therefore committed themselves to adopting
anti-corruption laws following this approach. Moreover, all EU Member
States are also parties — while the EU itself is not yet — to other similar
international agreements in this field: the Organization for Economic
Cooperation and Development’s Anti-Bribery Convention and the Council
of Europe’s Civil and Criminal Conventions against Corruption [8].

Flowing from those international laws, current EU anti-corruption legislative
framework includes:

— the 1997 Convention on fighting corruption involving officials of the
EU or officials of EU Member States;

— the 2003 Council Framework Decision on combating corruption in the
private sector, which criminalises both active and passive bribery;

— the 2008 Council Decision on a contact-point network against
corruption,;

— directive (EU) 2017/1371 on the fight against fraud to the Union’s
financial interests by means of criminal law (the "PIF Directive") [9,
p. 282-283].

The PIF Directive replaced the 1995 Convention on the protection of the
European Communities’ financial interests and its Protocols (the "PIF
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Convention"). Based on Art. 83(2) TFEU, the PIF Directive sets common
standards for Member States’ criminal laws. These common standards
seek to protect the EU’s financial interests by harmonising the definitions,
sanctions, jurisdiction rules, and limitation periods of certain criminal
offences affecting those interests. These criminal offences (the "PIF
offences") are: (i) fraud, including cross-border value added tax (VAT) fraud
involving total damage of at least €10 million; (ii) corruption; (iii) money
laundering; and (iv) misappropriation. This harmonisation of standards
also affects the scope of investigations and prosecutions by the European
Public Prosecutor’s Office (EPPO) because the EPPO’s powers are defined
in reference to the PIF Directive as implemented by national law [9, p. 283].

Concerning other significant instruments, aimed at combating illicit
financial flows (IFF) referred to the G20’s framework. In 2013 the
G20 launched the High-Level Principles on Mutual Legal Assistance.
Furthermore, as of 2010 the G20 published eight Anti-Corruption Action
Plans, with the most recent being the G20 Anti-Corruption Action Plan
2022-2024. In the latter, the G20 emphasis its commitment to promote
enhanced law enforcement cooperation and information-sharing among
competent authorities to trace, freeze and confiscate proceeds of crime, and
to promote the denial of safe havens [10].

Regarding the existing EU anti-corruption framework, in the respect of
analyzing how Ukraine can adapt international strategies, the attention
should be drawn into to the current trends in the EU anti-corruption policy
presented by the European Commission in May 2023, which are reflected
in the Commission’s anti-corruption proposals formulated to continue the
implementation of the commitments made by President Ursula von der
Leyen in 2022 [11].

Among the proposals, attention is focused on such things as:

1) raising public awareness of corruption, its consequences and the
importance of combating it through information and education
activities;

2) ensuring the prerequisites for holding the public sector accountable at
the highest level, in particular, by providing the widest possible public
access to information on public officials, interaction between the
public and private sectors in various areas and conflicts of interest
between them;

3) creation of specialized anti-corruption bodies;

4) harmonization of legislation on criminal liability for corruption at
all levels in accordance with the UN Convention against Corruption
(UNCAC), strengthening sanctions for corruption-related criminal
offenses;
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5) ensuring effective investigation and abolition of any privileges or
immunities for officials who have committed corruption offenses;

0) expanding the toolkit of international and domestic CFSP sanctions
[11].

Those proposals were reflected in the draft of a new EU Directive
(COM(2023)234) on the fight against corruption, which reflects the current
state of anti-corruption policy and is the government’s response to current
challenges in this area. The Directive is currently under consideration by
the EU Council, which precedes the stage of consideration by the European
Parliament [12].

Thus, the EU’s strategic efforts to further fight corruption are primarily
aimed at harmonizing legislation between the EU and its member states
based on the UNCAC, increasing transparency and openness of information
on corruption-risk areas, strengthening responsibility for corruption
offenses and the effectiveness of their investigation and prosecution. The
above shows the similarity of the EU’s anti-corruption course and the
recommendations that the European Commission provides to Ukraine for
the purpose of becoming the EU member state.

The European Union, along with the general anti-corruption legislation,
implements and applies several institutional anti-corruption regulators,
including the following:

— rules for civil servants, which contains, in particular, important
provisions of Art. 22a on the obligation to report known facts of illegal
activity to a senior official, the Secretary General of the Council of the
EU and/or the European Anti-Fraud Office (OLAF) [13];

— the European Anti-Fraud Office (OLAF) is a specially created EU
body authorized to conduct independent investigations of fraud and
corruption involving EU funds, investigate serious violations by EU
staff and members of EU institutions, and develop a sound EU anti-
fraud policy [14];

— independent ethics committee, which is a collegial body that
advises the Commission on whether the planned activities of the
Commissioners after the end of their term of office are compatible
with the Treaties of the European Union and the Functioning of the
European Union at the request of the President of the Commission,
advises the Commission on any ethical issue related to compliance
with the Code of Conduct for Commissioners, and provides general
advice to the Commission on ethical issues related to the Code [15];

— the transparency register is a database containing a list of "interest
representatives” (organizations, associations, groups, and self-
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employed individuals) that carry out activities aimed at influencing EU
policy and decision-making processes in a particular way. The register
is intended to show the public which interests are represented at the
EU level, by whom and on whose behalf, as well as the resources
allocated to these activities (including financial support, donations,
sponsorship, etc.) [16].

In addition, sectoral legislation is a part of the EU’s overall anti-corruption
mechanism, which includes:

1) the Fifth Anti-Money Laundering Directive (AMLD), which obliges all
EU member states to establish centralized bank account registers
and data retrieval systems, as well as centralized beneficial ownership
registers. The AMLD also establishes interconnections between
beneficial ownership registers to increase transparency of corporate
ownership;

2) Directive (EU) 2018/1673 on the fight against money laundering in
the criminal law, which sets minimum criteria for the criminalization
of money laundering and determines that corruption should be a
predicate offense to money laundering;

3) Directive 2014/42/EU on the freezing and confiscation of
instrumentalities and means of crime, Council Decision 2007/845/
JHA on cooperation between Asset Recovery Offices, Council Decision
2005/212/JHA of February 24, 2005 on confiscation of proceeds,
instrumentalities and property, and Regulation (EU) 2018/1805 on
the mutual recognition of asset freezing and confiscation orders,
which regulates asset recovery and confiscation for the purpose of
recovering the proceeds of crime, including in cases of corruption;

4) EU Directive 2019/1937 on the protection of whistleblowers (the
"Whistleblower Directive"), adopted in 2019 to increase the detection
of corruption and better protect whistleblowers;

5) Directive (EU) 2010/24, which provides for mutual assistance in
the recovery of claims relating to taxes, fees, and other measures.
Directive (EU) 2011/16 on administrative cooperation in the field
of direct taxation provides for mutual assistance in combating
tax evasion and avoidance, as well as measures to increase the
transparency of corporate taxation [17].

From the above-mentioned legislative acts that determine the focus of the
European anti-corruption strategies is following that they are based on the
principles of transparency, inevitability of responsibility for violations, good
faith and comprehensive accountability. In particular, transparency refers
to the openness of information about management processes, decisions
and the use of public resources. Responsibility provides a mechanism
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for bringing offenders to justice, regardless of their status or position.
Accountability is ensured through various forms of public control and
audit, as well as the activities of specialized anti-corruption institutions
that allow society to monitor the activities of the state and its institutions.

Due to the comprehensive application of these principles and strategies,
the European Union has demonstrated significant success in reducing
corruption, which should be actively implemented in Ukraine both in terms
of efficiency and in terms of adapting Ukrainian practices to European ones
for the purposes of future EU membership.

Israel’s Practices on Combating Corruption

The State of Israel is a country that is not a member of the European
Union, but whose geopolitical position and level of development are often
compared to European standards. Those reasoning are made regarding
such indicators of countries’ development as: GDP per capita (according
to the World Bank) of the European Union according to the latest data as
of 2022: $57,285, and Israel — $52,133 [18], Corruption Perceptions Index
(according to Transparency International) in 2023: EU - 64 (see Figure 1
for more details), Israel — 62 [6], public debt (according to the latest data
from the Organisation for Economic Cooperation and Development (OECD):
EU - average 89% of GDP, Israel — 83% of GDP [19].

Figure 1. Average corruption perception index in the EU in 2023
according to Transparency International
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The aforementioned indicators of development of the two states indicate the
usefulness of their comparison for the purposes of effective application of
their experience to the needs of Ukraine.
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First of all, in February 2009 and March 2009, respectively, Israel acceded
to the UN Convention against Corruption (UNCAC) and the Organization for
Economic Cooperation and Development (OECD) Convention on Combating
Bribery, in accordance with which Israel furtherly worked on harmonizing
its own anti-corruption legislation [20].

The basis of all anti-corruption measures in Israel is thorough monitoring
of possible corrupt practices. The monitoring is carried out by government
agencies, special police units, the State Prosecutor, the State Comptroller’s
Office, all of them are independent of the ministries, and various non-
governmental organizations. Israeli law provides significant social benefits
for whistleblowers. At the same time, the penalties for officials involved in
corrupt practices are severe, so that local corruption is kept under control
and relatively in low level in the country [21]. Per below we will pay more
attention to some of the points listed above.

The basic, principal and most important legal tools in Israel to fight
corruption are the criminal laws. The anti-bribery and anti-corruption
laws in Israel are the Criminal Law 1977 and the Money Laundering Law
2000, which criminalize a number of corrupt and corruption-related acts.

Bribery of national public officials is a criminal offense under Articles
290 and 291 of the Criminal Law, with Art. 290 regulating the receipt of
a bribe by a public official and Art. 291 covering the offense of offering
and giving a bribe. Thus, these two crimes are completely independent.
Articles 292-295 of the Criminal Law define various types of offenses that
will also be considered bribery, such as, for example, bribery during sports
or other competitions; offering a bribe or demanding a bribe, which will be
considered giving or receiving a bribe, respectively [22].

In addition, in July 2008, the Israeli Criminal Law introduced the offense
of bribery of a foreign public official (Art. 291A), which prohibits offering
or paying a bribe to a foreign public official for the purpose of obtaining
business activity or obtaining a direct advantage in its conclusion, for
instance through bribing a foreign public official who can influence the
business activity. The bribe can also be given for a vicarious promotion
of the business activity, for example by paying a foreign public official for
unlawful disclosure of information that can give the briber an advantage
in obtaining a deal. The maximum penalty for bribery of a foreign public
official is up to seven years’ imprisonment and/or a fine. Individuals may
be fined up to = €221,000 or four times the amount of the benefit intended
to be obtained, whichever is greater. Legal entities may be fined up to =
€2,443,000 or four times the amount of the benefit intended to be obtained,
whichever is greater [20].
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A significant issue is that despite the rather severe sanctions for the crime
under 291A of the Criminal Law, according to the OECD report for 2023,
the perceived level of corruption in Israel is higher than the OECD member
states average, and therefore the organization recommended that the Israeli
government make criminal jurisdiction and sanctions for crimes related to
bribery of foreign officials independent of the attitude of the foreign state
to this crime [23].

At the same time, given the data of the OECD report and the fact that
the Ministry of Justice of Israel defines the idea that corruption is
transnational as the basic concept underlying international obligations to
combat corruption, including foreign bribery [20], the vector of efficiency of
investigation and detection of crimes involving foreign officials is a priority
at the Israeli criminal anti-corruption policy and is additional evidence
of the relatively low level of global corruption at state bodies within the
country.

Considering the aspects of anti-corruption monitoring and prevention in
Israel, the attention should also be drawn at such an institution as the
State Comptroller, whose activity is to ensure that the executive branch acts
in accordance with the principles of economy, efficiency, effectiveness, and
moral integrity [24]. Particularly, in accordance with the State Comptroller
Law of 1958, it also serves as the Israeli Ombudsman. Thus, a person who
has suffered from an action or inaction, for example, of the prosecutor’s
office, may file a complaint with the State Comptroller, who is authorized
to investigate and publish its findings and decisions [25].

Alike the European regulation, the Israeli anti-corruption system has
strict rules of conduct for judges and other public officials, which act as
preventive tools against corruption.

The 2007 Judicial Ethics Rules, adopted pursuant to Art. 16a of the 1984
Law on the Courts, set out rules of ethics and integrity for the judiciary,
including such provisions as:

— chapter Five stipulates that a judge may not receive material or other
benefits from his or her position as a judge, directly or indirectly. In
addition, Art. 20 of the same chapter prohibits the use of the judicial
status to promote personal interests or to use the "title" of judge if it
can be perceived as creating a favorable position for any person,;

— the receipt of gifts by judges is also regulated by the Law "On Civil
Service" of 1979. In addition, according to Art. 21 of the Rules of
Ethics, a judge may not receive a discount when purchasing goods
or receiving services, unless such a discount is granted regardless
of the judge’s position or is approved by the general rules of court
administration;

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2024. Issue 2(26) 271



Jlizayn B. B, Maxdea6aim A. Adanmayisi esponeticbkux aHmukopynyitiHux cmpameazit...

— a judge may not enjoy the benefits of free admission to events or
places where admission is charged, unless the invitation comes from
a family member or close friend, or when the judge accompanies one
of the invitees, regardless of his or her position [25].

Alike the supervisory functions of the State Comptroller (Ombudsman),
a separate Office of the Judicial Ombudsman, under the Law on the
Ombudsman for Complaints against Judges, monitors judges’ compliance
with the Rules of Judicial Ethics. Its purpose is to improve the unique
functions performed by the judiciary while preserving the independence
of judges. The Law aims to combine the principles of independence
and accountability of the judiciary. The Office of the Israeli Judicial
Ombudsman provides an opportunity for anyone who believes that they
have suffered from judicial misconduct to contact the Ombudsman. The
Judicial Ombudsman investigates complaints about the behavior of judges,
such as the use of offensive language in court decisions or during hearings,
misconduct outside the court, as well as complaints about the way trials
are conducted, such as unreasonable procedural delays [25].

In addition to the regular criminal system dealing with more severe
offences, Israeli law establishes several provisions regulating the behavior
of public servants in general, designed also to prevent corruption by public
servants. The main ones are: The Civil Service Regulations (hereinafter
referred to as the "Takshir") includes, inter alia, prohibitions on personal
gain from public office and acting in a conflict of interest. The Civil Service
Law of 1963 empowers the Civil Service Commissioner to prosecute civil
servants for any violation of the Takshir, and the Law on the Promotion
of Public Morality in the Civil Service of 1992 provides a framework for
encouraging civil servants to report corruption in public administration
[25].

Alike European practices, Israel has an obligation for civil servants to report
information about suspected corruption, which is an integral part of the
duty of loyalty of a civil servant. This notion is also enshrined in Art. 4.02
of the Code of Ethics (part of the Takshir) and Art. 17 of the Civil Service
Law of 1963 [25].

While analyzing Israel’s current anti-corruption course, it is important
to consider the historical aspect and current challenges related to the
constitutional crisis in the country.

The immediate cause of the current constitutional crisis was the November
2022 Knesset elections, which created a viable coalition after a long period
of political gridlock that has been lasting since 2019. The new coalition
included parties hostile to the Supreme Court. The longer historical view of
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the causes of the constitutional crisis favored by the Israeli government can
be traced back to 1995, when the Israeli Supreme Court used the "Bank
Mizrahi" case to introduce judicial review of primary legislation, although
Israel does not have a constitution. Relying on the Basic Laws on Human
Dignity and Freedom and Freedom of Occupation adopted in 1992, Israeli
Supreme Court declared the Basic Laws themselves to be the source of
supreme law and brought about a"judiciary constitutional revolution".
According to the government and its allies, this "undemocratic" step should
be reversed [26, p. 2].

Thus, the role of the Supreme Court (sitting as the High Court of Justice)
was to monitor the laws adopted by the Knesset and under certain
circumstance to recognize them as "unconstitutional", which results
in their becoming invalid. Another very important, yet controversial,
Supreme Court’s common practice was to scrutinize, and abolish if needed,
government’s decisions through the "reasonableness doctrine". By the way,
a similar practice is applied by the highest courts of Australia, Canada,
the United Kingdom, and other countries [27], which seriously proves its
democratic nature.

Attempting to find ways to overcome the power of the Supreme Court in
Israel, the current government, initiated a so called "legal reform", led by the
Minister of Justice, Yariv Levin. There were several initial proposals for the
"legal reform", including: adjusting the composition of the judicial selection
committee, so that it includes more parliamentary political representatives
and less professional judges; allowing the Knesset to overturn judges’
decisions, that abolish Knesset laws by a simple majority vote; abolishing
the "reasonableness doctrine"; and allowing ministers to reject the opinions
of their own legal advisors [26, p. 4].

As a result of the Knesset’s ongoing attempts to limit the Supreme Court’s
"legislative oversight" based on Levin’s proposals, a vast public protest
arose in the State of Israel, including huge demonstrations. Most of the
legislation has stopped (or was postponed) except of the abolishment of
the "reasonableness doctrine", a vital legal tool of the Supreme Court,
in maintaining Israel’s rule of law regime. However, even this attempt
failed with the Supreme Court’s consideration of the case "Movement
for Quality Government in Israel v. the Knesset", in which on January
1, 2024 a decision was made on two important issues, namely: the first
issue was whether the court has, in principle, the legal authority to
strike down basic laws or amendments to basic laws; and the second
was, if the court does possess this authority, whether the reasonableness
constitutional amendment (to deprive the Supreme Court of the power to
review and repeal government decisions — ed.) should be struck down.
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Given the dramatic importance of this case for Israeli constitutional law,
it was the first time in the State’s history that all 15 justices sat on the
panel. The outcome of the decision is also dramatic: eight judges decided
to grant the petition, and seven decided to reject it, as a result of which
the Supreme Court’s powers to review, declare "unreasonable" and, as a
result, invalidate governmental acts and decisions were preserved, i.e.,
the "reasonableness doctrine" was saved [28]. The Supreme Court based
its decision on the thesis that the challenged law caused "severe and
unprecedented damage to the basic character of the State of Israel as a
democratic country" [29].

In our point of view, it is impossible to disagree with the view that the
doctrines (mainly reasonableness doctrine — ed.) used by the Court in this
respect happen to overlap with substantive constraint on government
actions and decisions, and so the rise of judicial power is associated in
the public eye with the judicial role as guardian of probity. The strategy
of bolstering the Court’s judicial reputation in this way has been effective
[26, p. 7].

It should be added that the activity of the Supreme Court in this way,
provided the real independence of its judges is fulfilled, becomes a serious
and influential tool in the system of checks and balances of the state of
Israel, who as mentioned before does not have a constitution, designed to
neutralize the consequences of dubious legislative decisions at the initial
stages, leveling the negative consequences during their implementation,
which is certainly a significant preventive anti-corruption factor.

Comparing the current state of anti-corruption legislation and prospects
of anti-corruption policy in Israel with the European Union, there are
significant similarities in the strategies chosen by these states (the EU
referred to herein as a state or a country in a comparative manner). In
particular, each state harmonizes its legislation in accordance with the
UNCAC, takes measures to broadly involve the public in anti-corruption
practices and to provide the widest possible access to information in this
area. The discipline of public servants in both the EU and Israel is regulated
in detail by ethics rules with appropriate mechanisms for supervision
and response to public servants. The similarities between the countries
are also reflected in the special anti-corruption bodies. It should also be
noted that each of the states is committed to more effective investigation of
corruption offenses and bringing the perpetrators to justice. It should not
be overlooked that in both the EU and Israel, one of the key anti-corruption
strategies is directly related to a strict policy of combating corruption
involving foreign officials.
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Conclusions

Taking into account that the course of both countries is based on the
UNCAC, which was adopted and ratified by the EU (2008) before Israel
(2009) [30], the latter’s introduction of similar anti-corruption practices
following the EU shows its effectiveness in the examples of both countries,
which indicates the reasonableness of adapting them to the needs of
Ukraine.

Also, Israel’s experience with judicial oversight of legislation, as well
as other anti-corruption instruments, is appropriate for consideration
and use by Ukraine, given the similarity of the geopolitical conditions
of both countries — Russia’s full-scale war against Ukraine and Hamas’
and Hisbullha’s aggressive attacks against Israel and the demonstrated
effectiveness of Israeli policy in such conditions.

The strength and independence of the judicial system, as it is in Israel, and
the vesting of courts with the necessary forms and scope of anti-corruption
powers, following the example of Israel, could be an effective response to
Ukraine’s current challenges and, given, for instance, the problems with the
judicial system identified in the US Department of State’s Report [5], would
help to radically affect the fight against corruption at the strategic level.

Israel, like the EU, demonstrates the importance of a comprehensive
approach to legislative changes that include anti-corruption measures in
all problematic and key areas of state and public life, which could be used
as a model for Ukraine to consider implementing similar reforms.

Thus, based on the analysis of the EU and Israeli experience, Ukraine
should develop and improve its existing anti-corruption strategies, focusing
on the following steps: priority reform of the judiciary to guarantee its
real independence; creation of mechanisms for more active participation
of citizens in monitoring compliance with anti-corruption rules by
public officials, as well as greater transparency of information related
to the processes of preventing and combating corruption; improvement
of procedures for investigating and prosecuting; wider cooperation
and interaction with international partners and organizations. The
implementation of these and other practices in the aggregate, provided
that all branches of government, the public, and international partners
work in a coordinated manner, will certainly help Ukraine make progress
on existing problematic issues, which will strengthen the trust of the public,
international partners, and business in national public institutions.
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Abstract

The relevance of the topic is due to the multidimensionality, relativity, conceptual
multiplicity and social and practical significance of the problem of ensuring the
human right to privacy in the context of modern social reality. The purpose
of the article is to examine the phenomenon of privacy and the socio-cultural
conditions for the realisation of the human right to it from a philosophical
perspective. Methods used: the dialectical method (for comprehensive knowledge
of the nature and genesis of the right to privacy), systemic and structural-
functional approaches (for studying the contradictory information impact on
a person of complex technical systems), analytical and synthetic method, as
well as methods of comparison and analogy (for comparing practical models
of the impact of the latest information technologies on the ways of ensuring
the human right to privacy). The authors show that the modern socio-cultural
reality demonstrates the dichotomy of what is proper and what is in solving
the problem of security of the private status of an individual and the human
right to privacy. The loss of privacy, which is a trend in modern social life,
indicates the ever-increasing risks of alienation of privacy in social reality. The
author emphasises that modern technologies can completely violate the human
right to privacy, penetrate special places and certain aspects of private life
and change the locus of privacy. It is substantiated that modern information
and digital technologies, having an ambivalent impact on the freedom and
security of personal existence, radically narrow the boundaries of the right
to privacy, thereby problematising the structures of human self-identity and
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generating insecurity of personal life, and the prospects for research in this
area are emphasised.

Keywords: right to privacy; identity; self-identity; personal space; information
space; cyberspace.
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AHoTanisa

AKmyanvHicmsb memu 3ymosieHa 6azamosuUMIPHICMIO, PeNSTMUBHICMIO, KOHUen-
MYANbHO MHOIKUHHICMIO 1 COUIANBbHO-NPAKMUUHOK 3HAUYUWLICMIO npobremu
3abe3neueHHs Npasa JOOUHU HA NPUBAMHICMb 8 YMOBAX CYUACHO! COYIANbHOL
peanvHocmi. Mema cmammi — po3ansHymu 3 ¢Pilocogpcokux no3uyiti ¢peHo-
MEH NPUBAMHOCMI MA COUIOKYAbMYPHI YMO8U peanizauyii npasa JOUHU HA
Hel. BacmocosaHi memoou: dianeKkmuuHuil memoo (051 8cebiuHOCMi NIZHAHHSL
npupoou ma 2eHe3ucy npasa HA NPUBAMHICMb), CUCMEeMHUU I cCmpyKmypHo-
pYHKUYIOHANBHUIL NiOX00U (051 OOCHIOIKEHHSL cyYynepeunusocmi iHGpOPMAayitiHux
enuegie Ha JOOUHY CKAAOHUX MEXHIUHUX cucmem), aHALIMuKo-CUHmMemuu-
HUll Memoo, a MaKoKX mMemoou NOPIBHSHHSL Ui AHAN02IL (0151 NOPIBHSHHS NPAK-
MUYHUX Mmodesell 8nAuU8Y HOBIMHIX HPOPMAUILUHUX MEeXHOJ02ill HA Cnocobu
3abesneueHHst Npasa JOOUHU Ha npusamHicms). [IokaszaHo, ul0 cyuacHa coui-
OKYAbMypHA peanvbHicmsb OemoHCMpYe OUXOMOMII0 HANEHHO020 ma CYuio20
Y po38’si3aHHi npobemu besnexu npusamHozo cmamycy ocobucmocmi, npasa
JOOUHU HA npusamHicms. Bmpamu npusamHozo sxummsi, uio € meHoeHyiero
CYUACHO20 COUIAIbHO20 XXUummsi, c8iduams npo 0edasi cmpimKiule 3pocmaroul
pUsUKU BIOUYIKEHHSL NPUBAMHOCMI Y COUIANbHIN peanbHocmi. AKyeHmyemues,
W0 CYUACHI MEXHON02I] MOXKYMb MOMAILHO NopyuLlyeamu npaso J0OUHU HA
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npueamHicme, NPOHUKAMU 8 0COOAUBL MiCUsl Ul OKpemi acneKkmu NpueamHozo
mummst ma 3miHo8amu aokyc npusamHocmi. O6TpyHmMo8yemocst, U0 CYUuacHi
iHGpopMauiliHi ma Yugposi mexHo102ii, ambieaieHmHO sniugaruu Ha cgob00y
ma 6esnexy ocobucmicHozo bymms, paduKaIbHO 38YIKYIOMb MEXKi peanisayii
npasa HA NPUBaAMHICMb, NPOOIEMAMUIYIOUU MUM CAMUM CMPYKMYpPU CAMOI-
deHmuuHOCMI TOOUHU MA NOPOOIKYIOUU He3axXUUleHiCms 0cobucmozo sKummsi,
i HA2OIOWYEMBCSL HA NePCcneKkmueHocmi 00CI02KEeHb Y UbOMY HANPSIMKY.

Knrouoei cnoea: npago Ha NpueamHicmb; i0eHMuUUHICMb; ocobucmuii npocmip;
iHpopmayiliHuil npocmip; Kibepnpocmip.

Introduction

According to the socio-cultural experience of mankind, privacy is
ontologically irresistible, it is "governed" by necessity. Privacy, rooted in
the priority of the personal way of being and autonomous constitution,
is a universal human value. Socio-culturally, this is confirmed by
the democratisation of political life, the development of civil society,
the establishment of the rule of law, etc. However, modern social life
demonstrates the dichotomy of the "proper and the real" in solving the
problem of security of the private status of an individual and the human
right to privacy. The loss of privacy, the private continuum of personal
existence, and the confidential principle, which is a trend in modern social
life, indicate the growing risks of alienation of privacy in social reality.

The social era of "involvement" clearly demonstrates a pronounced
asymmetry in the relationship between the personal and the social, the
public and the private, personal and social identities, autonomy and
heteronomy of the individual, personal and social control. Privacy as a
phenomenon of social life is not given a "worthy" place in contemporary
social practice. The reduction of personal status, autonomy, private life,
and privacy finds its explanation in the modern society itself, where
social rationality is organised according to the criteria of prediction,
standardisation, consistency, and diligence of action, where the possibility
of autonomy, uncontrolledness, and uncodifiedness of any act is excluded.

Today, the value of personal space and privacy is being devalued. A person
is enslaved by virtual reality, lives with an "identity without personality",
an anonymous identity, a "profane" body, "sold out intimacy", and Internet
socialisation, becoming more and more impersonal and public. This
process is accelerated by modern technologies, whose achievements and
"products” upset the techno-humanitarian balance of our time. NBIC
technologies, including information technologies themselves, are a large-
scale and effective means of unauthorised interference in private life and
its destruction.

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2024. Issue 2(26) 281



Januavsu O. I, /]3v06aHs O. I1., Jlacnibam @. P. B. Peasizayist npasa Ha npusamHicms...

Thus, the problem of ensuring the human right to privacy, given its
multidimensionality, complexity, relativity, conceptual multiplicity, as well
as personal and social and practical significance in the context of modern
social reality, is certainly relevant.

Literature review

The problems of privacy and the human right to it have been addressed by
many researchers. The beginning of the scientific discourse on the right to
privacy can be considered the article by two Boston lawyers, S. Warren and
L. Brandeis, "The Right to Privacy” (1890), where this right is considered as
a general category that may include an unforeseenly wide range of powers
that is constantly expanding. The authors argue that inevitable technical
progress and development of technologies will make adjustments to legal
regulation in the future. In anticipation of the long-term relevance of their
ideas on privacy, the authors noted that the law should be flexible and able
to adapt to the needs of the present [1].

In the context of this problem, Z. Bauman rightly believes that any social
institution seeks to neutralise the destructive influence of private behaviour,
thereby "privatising" morality [2].

E. Giddens reflects on the elimination of the phenomenon of privacy in
modern times, believing that the boundaries of secret and overt in social
forms of activity are changing and combining in some public spheres [3].

Domestic researcher Yulia Volkova believes that the human right to privacy
can act as a humanistic guideline for the development of not only the state
as a whole, but also the national security system that has developed in
the state. National security is a means of ensuring the personal rights of
citizens, including the right to privacy [4, c. 117].

O. Pankevych considers the right to privacy to be one of the most important
personal rights and emphasises that in the context of the development of
the latest technologies, the right to privacy, which is based on the issue
of obtaining and disseminating information about a person, is subject to
constant threats of violation [3].

R. Prystai focuses on "privacy by design", a concept of building a state
of ensuring privacy throughout the entire life cycle of personal data
processing, including technologies, systems, processes, practices and
policies, from their early design stage to implementation, use of data and,
ultimately, their disposal. It argues that ensuring the human right to
privacy should be seamlessly integrated into all levels of data operations,
rather than being seen as a compromise or something to be considered after
the product, system, service or process is created [0, c. 553].
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Y. Razmetayeva emphasises that information technology is gradually
changing people’s attitudes to privacy. At the same time, people are getting
used to bringing personal issues into the public sphere and interpenetration
of various spheres of life, giving up privacy for the sake of their own
convenience, the capabilities of communication networks, and unimpeded
access to cyberspace, which ultimately reduces the level of expectations for
the preservation and protection of privacy [7].

S. Bulavina and T. Davidova, through clarifying the nature of privacy,
highlighting certain problems of ensuring the right to privacy, conclude that
this right, although formed, has not yet been formalised as a fundamental
right. The authors argue that the right to privacy is a right of the third
generation (the generation of global human and civil rights), which is
associated with both the information component and such rights as the
right to inviolability, freedom of thought and speech and dignity [8].

Paying tribute to the scientific achievements of domestic and foreign
researchers, it should be noted that the philosophical reflection on the
problem of the right to privacy in the context of informatisation and
digitalisation of society requires clarification and detailing of both individual
aspects and the phenomenon as a whole.

Materials and Methods

The purpose of the article is to examine the phenomenon of privacy and the
socio-cultural conditions for the realisation of the human right to privacy
from the philosophical perspective.

The methodology for studying the issue of the human right to privacy in
the context of the dynamics of the information society development involves
the consistent application of general scientific, philosophical and special
methods and approaches, which allows achieving the above goal.

The initial stage of applying the methodology is a comparative analysis of
the most illustrative scientific publications relating to various aspects of
the dynamics of the information society, understanding the essence and
characteristics of a modern person and his or her rights in the new socio-
cultural (information) environment, etc. Particular attention was paid to the
coverage of information processes and peculiarities of the use of the latest
information technologies in social reality and in the practice of human
rights realization.

The next stage is to study the impact of the main attributes of the
information society on the realisation of the human right to privacy.
The application of the systemic and structural-functional approaches
made it possible to investigate the contradictions of such an impact as
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a consequence of the growing interaction between humans and complex
technical systems. The analytical and synthetic method, as well as the
methods of comparison and analogy, made it possible to compare practical
models of the impact of the latest information technologies on the ways of
ensuring human rights in general and the right to privacy in particular.

At the final stage, when substantiating the directions and prospects for
the development of the practice of ensuring the human right to privacy
in the information (digital) society, the methods of all three levels were
comprehensively applied, and as a result, the arguments in favour of
the author’s hypothesis were generalised, according to which modern
information and digital technologies, having an ambivalent impact on the
freedom and security of personal existence, radically narrow the boundaries
of the right to privacy, thereby problematising the structures of human self-
identity and generating the experience of insecurity of personal life.

Based on the complementarity of various methods, there are grounds to
conclude that in the context of total social control, the impact of modern
technologies, the ontological and axiological "fate" of human existence
depends on human reflection on the newest risks of social existence and
ensuring the right to privacy.

Results and Discussion

First used in 1890, the concept of "right to privacy" is such a general
category that it can include an unforeseenly wide range of powers, which
is constantly expanding. Modern social reality demonstrates its ambivalent
existence, the gap between public and private, personal and social.
Private life, privacy rooted in the priority of the personal way of being and
autonomous constitution, is a universal human value. However, today the
value of personal space and privacy is being devalued.

It is quite obvious that transformations associated with the rapidity of the
dynamics of social life, with the "dizzying" speed of change that outpaces
natural abilities and possibilities of their reflection and internalisation,
require not only philosophical and psychological reflection, but also the
development of mechanisms for adaptation to them.

Among those who were among the first to comprehend this situation
was the futurist E. Toffler. He pointed out in this regard that in order
to survive, to prevent what we have called the shock of the future, the
individual must become infinitely more adaptable and knowledgeable
than ever before. He must look for entirely new ways to anchor himself,
as all old roots - religion, nation, community, family or profession — are
already faltering under the hurricane force of acceleration. Before they can
do so, however, they need to understand how the effects of acceleration
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are penetrating their private lives, affecting their behaviour and changing
their quality of existence [9].

Polish futurologist S. Lem defines technology as driven by the state of
knowledge and social efficiency means of achieving goals left by society,
including those that no one had in mind when they started out, due to the
state of knowledge and social efficiency.

Any technology, in his opinion, essentially just continues the natural,
innate desire of all living things to dominate the environment, or at least
not to submit to it in the struggle for existence [10].

The dual meaning and ambivalent social role of modern technologies has
been noted by many researchers. The choice to create or expand technology
can be seen as a bifurcation point. Right, freedom, or various forms of
coercion stand behind the use of technology. Freedom, which is considered
one of the highest values in many cultures, does not always lead to the
realisation of rights and security. Thus, it appears that modernity is facing
an alternative of freedom or security.

Modern computer technologies make the world more and more
"transparent”. Many authors use the Baudrillardian metaphor of
"transparency" to characterise modernity [11]. The example of E. Snowden
serves as a confirmation of the world’s "transparency" (openness,
accessibility, awareness). He revealed the "secret" that the United States is
spying on more than a billion people in more than 50 countries, including
presidents, ministers and heads of major corporations, recording their calls
and location, emails, SMS messages [12].

Technological and socio-cultural transformations of the semantic
field of the right to privacy

According to socio-cultural practice, the transition to a "transparent world"
means a revision of many meanings, values, and cultural norms. Therefore,
it is possible that in the near future, efforts will be made to "close" certain
parts of virtual reality in one way or another and return to people their
individual information space.

A striking example of living in a "transparent world" was the information
that Apple cooperates with the intelligence services of the world’s leading
countries and the confirmation that iPhones and iPads take covert photos
and send the data to Apple.

Obviously, one of the main goals of any intelligence agency is to obtain
intelligence at any cost. Therefore, the ability to "log in" to any phone is
an intelligence super-task. As is known, government agencies in many
countries allocate a separate budget to their intelligence agencies to "work"
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with the cipher keys of leading corporations engaged in the development
and production of personal computers, smartphones, software and digital
content. Technologically, when decrypting a cipher key, you can run special
programmes on the device that will search for security vulnerabilities.
Then, it is possible to select keys, try hacking methods, analyse the
incoming information, and eventually adapt the spyware. For an average
user of electronic devices, this situation will mean the ability to "backdoor"
an application at any time and gain access to all the data stored in it:
passwords, messages, and personal information.

It is known from various information sources that the "resisting identity"
is represented by those who fight against illegal intrusion, interference of
special services in private life, personal space, private zone. The media
has made it known that Apple CEO Tim Cook has spoken out in favour of
people’s right to privacy and the preservation of private information, and
stressed that no one should accept that the government, a company or
anyone else has the right to our private information. This is a basic human
right. Each of us has the right to privacy. And we should not give up this
right [13].

Cyber threats to the practice of exercising the right to privacy

The cyber threat of owning and using iPhones, iPads and other popular
gadgets is that these devices can take photos, shoot videos and transmit
these files to the outside world without their owners knowing. Apple’s
mobile devices, as well as smartphones and tablets on competing platforms,
have built-in software that collects and analyses information about the
user, his or her movements, with the possibility of connecting a photo and
video camera and reading images, and sends all the collected information
to the manufacturer. In fact, this is a Trojan horse, as its presence is not
declared anywhere, there is no icon or any other indication of its presence
on a mobile device.

Another point of contention is the relationship between the legitimate
human right to privacy and the legitimate right of the state to protect its
security. As an example, in December 2015, the Dutch blog misdaadnieuws.
com (Crime News) published a document stating that law enforcement
agencies in the Netherlands had found a way to recover deleted messages
and read encrypted emails on BlackBerry devices. It is known that
BlackBerry was "famous" for the security of its smartphones with built-in
PKI encryption [14].

Today, the scale of the cyber threat in the form of phone hacking and
access to any information is many times greater than the threats from
murder, torture, and kidnapping; modern terrorism is extremely active in
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using information opportunities for its barbaric purposes. For example, in
February-March 2024, France suffered from powerful cyberattacks. More
than 33 million people — slightly less than half of the French population —
were affected by a data breach that included information such as "marital
status, date of birth and social security number, name of health insurer
and coverage provided by the policy" [15].

It should be noted that the scale of the cyber threat affects the ontological
status of human life. The point is that virtual and real space are not
identical. They are different realities, and the possibilities in these realities
are also different. In virtual space, the boundary between the real and
the unreal, the imaginary, is erased, eliminated. This entails the absence
of "clarity of consciousness", the criteria of the sane, which is a sign of
rationality and rational planning of actions. The priority of the virtual
"I" over the real "I" leads to the destruction of the integrity of identity,
especially personal identity, to the suppression of critical reflection, and to
the violation of the boundaries of law and personal freedom [16-18]. The
reason for choosing the value of virtual reality is the following. Due to the
intensification of the dynamics of life, there is an instantaneous spatio-
temporal reorientation, switching of codes of perception and behaviour,
which becomes a condition for life competence.

According to Z. Bauman, privacy is a less concentrated form of freedom,
the right to refuse the intrusion of other people (as individuals or as
agents of some supra-individual authority) into specific places, at specific
moments or during specific activities. With privacy, an individual can
"escape from the public eye", confident that he or she is not being watched,
and is therefore able to do whatever he or she wishes to do without fear of
judgement. Privacy is usually partial — intermittent, limited to special places
or certain aspects of life. When it crosses a known boundary, it can turn
into loneliness and thus give a taste of some of the horrors of imaginary
"complete" freedom. Privacy works best as an antidote to social pressures
when it is possible to enter and leave it freely; when privacy truly remains
an interlude between periods of social torture and is mainly an interlude
for which the timing is up to the individual [19].

We cite this statement by Z. Bauman about privacy to show that it does
not quite "adequately” reflect the reality: modern technologies can already
violate the human right to privacy, penetrate special places and certain
aspects of private life and change the locus of privacy. For example, the
key technology of the 21st century — nanotechnology — transforms the
boundaries of privacy at the level of the human body.

Thus, the use of nanotechnology in the context of transhumanist goals
obviously raises the problem of rethinking the boundaries of law/freedom,
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internal/external, private/public, secret, and seclusion. Technological
programmes for human enhancement, including military projects, are
emerging, which is essentially a violent interference in a person’s internal
affairs. A person, even when agreeing to such interference, is unable
to assess the extent of the unforeseen consequences that can lead to
the destruction of not only his or her body, but also the personality (for
example, through interference with the neurophysiological processes of
the brain). This is a disguised form of violence and violation of the human
right to privacy, and a problem arises related to the loss of self-identity
and blurring of personal characteristics of a particular person, changes in
adaptive behaviour, and the emergence of a sense of loneliness.

Another striking example of violation of individual rights, including
the rights to freedom, autonomy, and privacy, is the characteristics
of health that can be affected by nanotechnology. The functionality of
nanotechnology includes the ability to permanently create databases on
national health and the health of a particular person based on diagnostics,
which can be used in the public sphere by employers or insurance
companies. This includes all types of health, from genetic to mental
health. Without protection of personal data on private life, it is quite easy
to manipulate a person.

The social modus operandi of "involvement" clearly demonstrates a
pronounced asymmetry in the relationship between the personal and the
social, the public and the private, personal and social identities, autonomy
and heteronomy of the individual, personal and social control. Privacy
as a phenomenon of social life and the right to it are not given a proper
place in modern times. Z. Bauman sees the reason for the reduction of
privacy, autonomy, and private life in modernity itself. The conditions of
a technocratic society imply that social rationality is built in accordance
with the criteria of diligent behaviour, its predictability, unification and
proceduralism. In view of this, social rationality will exclude privacy,
uncontrollability, uncodified nature of any action or deed, and every social
organisation will seek to neutralise private behaviour. From Bauman’s point
of view, private actions are actions that do not meet the criteria of purpose
or procedural definitions and are declared non-social, irrational. "And the
way in which an organisation socialises actions includes, as a necessary
consequence, the privatisation of morality" [20].

Giddens discusses the elimination of the phenomenon of privacy in
the modern era. Describing modernity in a phenomenological way as
dialectically interrelated structures of experience, he distinguishes privacy
and involvement as the intersection of pragmatic acceptance and activism.
Giddens points out that the boundaries of the secret and the overt are
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changing, as many forms of activity that did not previously intersect are
now combined in the same public spheres [3].

Agreeing with contemporary world sociologists in the importance of social
production of the reduction of the phenomenon of privacy, we will reveal
those ways of self-defence of this phenomenon, which is crucial for the
constitution of human and personal principles, which belong to the socio-
cultural imperatives of personal existence, as well as those modes of
self-defence of privacy and the right to it initiated by the context of social
existence.

Recognition of the problematic existence and constitution of privacy in
modern life, the need to protect privacy, private life and personal existence
is the best way to overcome this problem. The method of self-defence is
understood as a person’s self-changing at his/her existential, subjective
and personal levels of being.

"Care" as a way of self-defence of the individual and his/her right to
privacy

One of the ways in which an individual self-defends his or her right
to privacy is through caring. It is a clear expression of the divergence
and "convergence" of what is and what is due. The principle of "self-
care", expressed in numerous procedures, practices, and regulations,
thereby determines social practice, offering a basis for interpersonal
communications. According to M. Foucault, this principle has become an
icon of activity, a maxim of behaviour, a style and a way of life. In his work
"The Hermeneutics of the Subject", M. Foucault argues that self-care is a
constitutive feature of the subject, its rationality, responsibility [21].

Caring (care, guardianship) is the founder and a way of self-defence of
personal existence. According to M. Heidegger, care is the structure of
human existence in its integrity, the beginning of human existence "in the
world of being". Care is existential, all ways of being are integrated by care.
Caring is the unity of three modes: being in the world, "running ahead"
(projecting), and being with the intra-worldly being. Heidegger believes that
care as an initial structural integrity lies existentially a priori "before" any
Dasein, that is, already in any actual "situation" and "behaviour" as such.
Therefore, its phenomenon in no way expresses the priority of "practical”
behaviour over theoretical behaviour. Nor does the attempt to reduce the
phenomenon of care in its essentially inseparable integrity to special acts
or impulses like will and desire or aspiration and craving succeed. Caring
is ontologically primary in relation to these phenomena [22].

M. Heidegger saw the true meaning of care in the "inequality of the self"”,
existential preoccupation with the future. Caring is a "concern" for order,
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care for the other, a function of guardianship, rather, a "preoccupation" or

a certain ontological "imbalance", "unequal to oneself’, "being-forward-of-
itself', ontological groundlessness.

According to the French sociologist and philosopher J. Baudrillard, the
mystical meaning of care dominates in the modern consumer society.
The principle of "service" applies to the entire consumption system, so
everything appears as a personal service, as pleasure [23]. In today’s social
realities, pleasure and care are realised through the institutions of social
redistribution in the form of social security, numerous benefits, subsidies,
insurance, etc. Like everything else, the consumer society continuously
consumes care and all the phenomenal ways of expressing it.

J. Baudrillard reveals a total contradiction in the modern social system of
care. On the one hand, this system of production lives and depends on the
laws of material production; on the other hand, the system of production
does not reach the goal of the physical, material world to other (spiritual)
relations. Hence the constant distance, disposition, lack of communication,
and impenetrability.

According to Baudrillard, the entire system of care of our time is
destructive in its purpose, distorted, and distorts its purpose. He notes
that a fundamental contradiction is felt in all areas of "functional" human
relations, since this new way of living in society, this "radiant" care, this
warm "environment" have nothing to do with anything direct, because
they are produced institutionally and industrially. It would be surprising
if the tone of this care did not reveal its social and economic truth. And
it is this distortion that is visible everywhere, the care service is distorted
and as if "caught cold" as a result of aggressiveness, sarcasm, "black"
humour, everywhere the services provided, kindness is deftly combined
with deception, parody. And everywhere you can feel the fragility of the
general system of pleasure, which is always on the verge of disorder and
collapse, associated with this contradiction [23].

Describing the consumer society through the prism of sign consumption,
Baudrillard rightly concludes that the sign replaces reality, and "simulacra”
turn life into a simulation, into the manipulation of signs. On the one hand,
the sign, the "simulacrum", seems to contribute to the mastery of reality,
and, on the other hand, it destroys the authenticity of reality by replacing
it with itself. This is fully transmitted into care.

Thus, self-care, expressing the socio-cultural level of a person (social
subject, personality), the degree of his/her responsibility to himself/herself
and society, the degree of his/her autonomy in decision-making, appears
as a way of self-defence of the individual, his/her right to privacy.
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Exercise of the right to privacy by a subject as a guarantee of its
security

The right to privacy is connoted as a social purpose, a designation, and
is translated into certain social functions in order to maintain social
cooperation. The Universal Declaration of Human Rights reaffirms the
social function of human rights and points to the need for human rights
to be protected by the rule of law in order to ensure that individuals are
not forced to resort, as a last resort, to rebellion against tyranny and
oppression. However, the real situation differs in many ways from the legal,
normative model of the right to privacy, as a discrepancy between what is
and what is due. Among the reasons for this discrepancy are such radical
shifts in the development of modern civilisation as post-industrialism,
globalisation, and war, which cannot but affect the private sphere, the
redefinition of the boundaries of public and private, and the change in the
conceptual vision of the private and the public.

Among the reasons that lead to the reduction of the phenomenon of privacy
is the information revolution, which has increased the power of the media’s
manipulative influence on the public consciousness of citizens, their socio-
political behaviour, personal priorities and personal autonomy in politics.
The autonomous choice of political position creates the need for each
citizen to be able to really comprehend the political situation independently,
compare and critically analyse events and develop their own assessment.

Increasingly, the media are reporting on wiretapping of private conversations
and other violations of privacy of individuals. This calls for reflection on
the limits of social control in the context of information security, personal
data protection, and a clear definition and further realisation of the right
to privacy.

It is obvious that social control is an instrument of power. The essence of
social control is general surveillance, control over the sphere of "taboos",
prohibitions, and the fulfilment of duties. On the one hand, through the
mechanism of social control, the ethos of social life is formed, norms
of behaviour are sanctioned, and citizens are protected. Social control
becomes expansive as social life becomes more complex. However, overly
close, "total" surveillance, invasion of personal space and privacy (listening
to conversations, visual surveillance, collection of huge amounts of personal
data through information technology) have devastating social consequences.

Privacy and secrecy of private life are being devalued. Channels of the
information space most clearly demonstrate the negative consequences
of violation of the right to privacy. The study of cyber issues allows us to
identify specific connotations of the phenomenon of privacy [24-26].
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The phenomenon of information security can be called a counter to the
violation of the right to privacy, total control over a person. We believe
that it fully reflects the risky nature of social reality with its information
component and the high degree of vulnerability of personal existence
[27-29].

The concept of information security, which "exposes" the problem of the
development of the information society with its inherent risks, is important
to understand in the socio-cultural context. The security culture is
ontologically rooted in the imperative and maxim of "caring for oneself and
others". "Self-care” is a way of personal existence. The absence of the ability
and imperative attitude to care is evidence of a person’s "recklessness" and
irresponsibility. At the onto-psychological level, the need for protection and
security is determined by the desire for certainty, integrity, reliability, and
organisation.

However, the socio-informational reality clearly demonstrates the tendency
of "risk-taking". Risk is evidence of the existence of objective and subjective
uncertainty of existence [30].

Risk is a characteristic of the objective and subjective side of human activity
in conditions of uncertainty, which captures the "ambiguity" of personal and
social existence, which does not provide a practical opportunity for social
control and the use of security technologies. Ignoring the objective and
subjective sources of uncertainty is futile. Satisfaction of the fundamental
need for security is associated with a person’s desire to avoid risk and
regain lost certainty.

Philosophers and psychologists alike have discussed the ontological roots
of security and its evolutionary role for humans. Security is the leading
need in Maslow’s famous pyramid. It implies that a person establishes a
reasonable order, as well as a desire to live a better life.

The psychological discourse interprets security as a state of inviolability of
individual interests from various threats based on fear of reality. The result
of emotional assessments is security from threats.

Sociological and legal discourses understand security as the social context
of the subject’s existence, which it influences and controls. This situation
is called risk conditions. Social activity is a system of interactions between
subjects with goal-setting activity and the conditions in which they exist.
The goal of the subject is self-realisation and self-reproduction; the goal,
understood in the sense of foreseeing the result, means an opportunity.
The embodiment of the possibility in reality is carried out under certain
conditions, in a certain situation by transferring the subject’s activity to
the object (subject). The security of activity is ensured by the ability of
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the subject to control the conditions of its existence in the process of self-
realisation and self-reliance.

The political science discourse today emphasises that the modern
information sphere consists of two components: information and technical
and information and psychological. Information security is defined as
the state of security of the information environment, which is achieved
through the implementation of an appropriate set of information security
management measures, which can be represented by policies, methods,
procedures, organisational structures and software functions.

Information protection is considered as an activity related to the prevention
of information leakage, as well as the prevention of unauthorised and
unintended impacts on it. Information security is the protection of
confidentiality, integrity and availability of information. Preservation of
information resources and protection of legal rights of individuals and
society ensures information security of social entities (individuals, the
state, and society). Information security is a fragment of personal security
[29, 31-32].

As a socio-philosophical concept, security is considered in the context of the
paradigm of society as a system of laws of its functioning and development,
in relation to its specific social, political, cultural and historical realities.
In view of this, a comprehensive study of the "individual-society-state"
complex, in particular, the protection of individual freedom and private
existence in the information space, is a key issue in the study of security.
Security is a set of the most favourable conditions for the subject to control
his/her own life and values, which allows to ensure the integrity of personal
and social existence. The exercise by a subject of freedom and the right to
privacy, as the ability to control the conditions of his/her own existence, is
a guarantee of his/her security.

However, the modern information reality and the latest information
technologies can stimulate violations of individual rights and freedoms,
the boundaries of privacy and personal data, which is an additional threat
to the existence of the individual and his or her integrity. The phenomenon
of information security should act as an "antidote" to these threats.

Thus, the concept of "security”, including information security, indicates
multidimensionality, ambiguity, contextual "filling" with social content,
openness to interpretations of this concept in solving social problems, in
particular, the problem of privacy as a sphere of private existence and the
right to it.

In the domestic social and legal realities, the ethical and legal problem
of personal data protection clearly demonstrates the fact of invasion of
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the private sphere and violation of the boundaries of social control. This
problem goes back to the global problem of denial of traditional ethics,
moral pluralism with its "conventions", norms, and prohibitions in the
virtual network space. The ethical features of virtual space are based on
the escape from morality, from the accepted forms of personal freedom and
personal responsibility.

According to well-known sociologists, the problem of protecting civil
rights and freedoms, including personal data, became more acute after 11
September 2001, which is associated with the onset of the era of total state
surveillance. This problem is fundamentally rooted in the global problem of
social mobility as a way of organising modern social life, and when almost
every movement is accompanied by tracking and control, and no one can
be outside the panopticon, as described in detail by domestic researchers
I. Kovalenko and co-authors [33-34].

Indeed, information technologies provoke extensive and intensive
"digitisation” of each individual, the growing "distribution" of the
individual across various databases. "Digital media", "computer-mediated
communications", the Internet with all the sites hosted on it; social
networks; virtual reality; computer games and animation; digital photos
and videos; artistic interactive installations; human-computer interface;
digital books, etc. ensure such a division [35, p. 69]. In such a situation,
one of the ways to protect personal privacy is to calculate the risks of
maintaining its status and protect personal data. Information protection,
as the adoption of legal, organisational and technical measures, is aimed
at ensuring the protection of information from unauthorised access,
destruction, modification, blocking, copying, provision, dissemination, as
well as other unlawful actions in relation to such information; maintaining
the confidentiality of restricted information; and exercising the right to
access information. In accordance with the above restrictions, it can be
stated that the protection of information constituting a state secret is
carried out in accordance with, for example, the legislation of Ukraine on
state secrets regardless of the owner of information resources, and for
personal data, the law should only establish the procedure for access to
personal data of citizens (individuals).

In addition, it makes sense to talk about the technological problematisation
of information security, which applies to all levels of control, in particular
when protecting confidential information.

Conclusions

Privacy is a social representation of individual autonomy. It is identified as
the ability of a person to differentiate between internal /external individual
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and personal life, to distinguish between his/her own/other’s, private
and public existence, to respond to unauthorised actions of the public
(social) environment, as well as the ability to behave reflectively to protect
the boundaries of personal existence. The phenomenon of privacy, which
exposes the boundaries of personal and social being, balances between the
individual and social aspects of human life. The reflection and experience
of privacy testify to the process of personalisation of the individual, its
autonomous constitution, and the reconciliation of identities.

In the twenty-first century, civilisational fractures, technological and other
challenges require a responsible attitude to the risks of social realities of
privacy and the development of adequate ways to practically implement the
human right to privacy. The right to privacy is constitutionally enshrined
in the human being.

Modern information and digital technologies, having an ambivalent impact
on the freedom and security of personal existence, radically narrow the
boundaries of the right to privacy, thereby problematising the structures of
human self-identity and generating the experience of insecurity of personal
life.

The social problem of information security and personal data protection
demonstrates the violation of the right to privacy, which in the era of ultra-
fast development of the latest technologies is based on issues related to
the acquisition, storage and dissemination of information about a person;
to the extent that other people and public authorities have access to this
information, and to the ability of an individual to maintain his or her
anonymity.

In the context of total surveillance and unlimited social control, the impact
of modern technologies, the ontological and axiological "fate" of human
existence depends on the social choice of the individual, his or her reflection
on the newest risks of social existence and ensuring the right to privacy.
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