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Mediation in Administrative Law Proceeding:
Comparative Legal Analysis of the Legislation
of the Federal Republic of Germany and Ukraine

Dmytro V. Luchenko*
Yaroslav Mudryi National Law University
Kharkiv, Ukraine
*e-mail: luchenkodv@nlu.edu.ua

Diana A. Kostina
Yaroslav Mudryi National Law University
Kharkiv, Ukraine

Abstract

The article highlights the content of mediation as an alternative method of
administrative law dispute resolution through the prism of analysis of the
relevant legislation. The relevance of this topic is primarily associated with the
problems of resolution of administrative law disputes by the means of litigation.
Therefore, mediation appears as a way to find a compromise for both parties,
which can be achieved with the help of a mediator whose purpose is to resolve
a conflict situation and assist in making a decision which would satisfy the
interests of both parties. The purpose of this article is to study mediation as
a method of alternative dispute resolution in the administrative process in its
broadest sense, i.e., including administrative procedure and administrative
proceedings, based on the comparative legal analysis of Ukrainian and German
legislation. To achieve this goal and solve the tasks stipulated by it, the
following scientific methods were used: systematic, formal legal, comparative
legal, analysis and synthesis, and generalisation methods. The article examines
the legislation on mediation: domestic and German. It is established that in the
legislation and practice of European countries, mediation has been used for a
rather long period of time in the resolution of administrative law disputes. Such
a widespread use of mediation in administrative law issues is associated with
Recommendation (2001) 9 of the Committee of Ministers of the Council of Europe
to member States on alternatives to litigation between administrative authorities
and private parties, dated 5 September 2001, which emphasises that the use of
alternative means of settling administrative disputes makes it possible to resolve
these problems and bring the administrative authority closer to the public. The
author substantiates the relevance of legal regulation of mediation as a means
of resolving administrative law disputes in Ukraine.

Keywords: mediation;, mediator; administrative process; administrative law
disputes.
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Megiania B agMiHiCTpaTUBHOMY NIPOLLECi:
NOPiBHAJIbBHO-NIPAaBOBUM aHAJIi3 3aKOHOAAaBCTBA
depepaTruBHoi Pecniy6stiku HimeydyrHa Ta YKpaiHu

Amutpo BasieHTuHOBUY JlyyeHKO*
HayioHaavHull topuduyHutl yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: luchenkodv@nlu.edu.ua

Jiana AuapiiBHa Kocrina
HayioHasnbHull topuduyHull yHieepcumem imeHi Apocaasa Mydpozo
Xapkis, Ykpaina

AHorauisa

Y ecmammi poskpumo 3micm mediayii ik anbmepHAmMuU8HO20 Cnocoby 8pezy.Jiio-
B8AHHSL AOMIHICMPAMUBHO-NPABOBUX CNOPI8 KPi3b NPU3IMY AHANIZY 8I0N08I0H020
3axoHooascmea. AkmyanvHicms 0aHoi memu obymosnieHa Hacamneped npobre-
MAMU, NOB’SAZAHUMU 3 BUPIUUEHHIAM AOMIHICMPAMUBHO-NPABOBUX CNOPI8 Y cyoo-
8oMmy nopsoky. Biomak, mediauis nocmae sik cnocib sHatl0eHHT KOMNPOMICY Osl
000X CMOPIH, AKUTL MOIKHA 0ocsiemu 3a 00NOMO20t0 haxieysi-mediamopa, Memoro
OlIbHOCMI SIK020 € 8pe2YII08AHHS KOHPATKMHOL cumyauyii ma donomoza Yy npu-
lUHammi pilleHHsl, Wo 3a00801bHAN0 6 iHmepecu obox cmopiH. Mema cmammi
nossizae Yy 00CaiOANeHHI mediayil sk cnocoby anemepHamu8Ho20 8UPIULEeHHSL Cno-
pie 8 AOMIHICMPAMUBHOMY NPOUECL 8 1i020 ULUPOKOMY PO3YMIHHI, MOOMo 8rto-
yaruu adMIiHICmMpamugHy npouedypy ma aomiHicmpamugHe cyoouuHCmao, Ha
OCHOBL NOPIBHSILHO-NPABOB020 AHANIZY 3aKoHo0ascmea Ykpainu ma Himeuuuru.
3aodnsi 0ocsieHeHHs NOCMAeleHoi Memu ma 8UPIULEeHHSL 00YMO8IeHUX Hero 3a80AHb
6Yy/s10 8UKOPUCMAHO MAKI HAYKOB8L MemoOU: CUCMEeMHUU, hOPMAbHO-IOPUOUYU-
HUll, NOPIBHANBHO-NPABOBUL, AHAMIZY MA CUHME3Y, a MAKOXK Y3a2a/lbHEeHHSL.
LlocnioxkeHo eimuusHsHe ma Himeybke 3aKoH00ascmao npo mediayiro. Bemaros-
JIeHO, W0 Y NPaso8oMy Npocmopi eaponeliceKux Kpain mediayist came npu eupi-
WEeHHI A0MIHICMpPamu8HO-NPaA8O8UX CNOPI8 3ACMOCO8YEMbCSL OOCUMb MPUBANULL
npomixor uacy. Taxe nowupeHe 3acmocy8aHHst mMeoiayii 8 AOMIHICMPAMUBHUX
npasosioHocuHax nog’sizyrome 3 Pexomeroauiero (2001) 9 Komimemy MiHicmpig
Paou €sponu deprkasam-unieHam ui000 anbmepHamuse cyoo8omy po3ansidy Cno-
P8 MK AOMIHICMPAMUBHUMU OP2AHAMU MA CMOPOHAMU-0cobamU 810 5 8epecHsi
2001 p., 8 AKill HAZOJIOUWLYEMBCSL HA MOMY, ULO0 BUKOPUCMAHHS ATbMEePHAMUBHUX
3acobie ypeaysnto8aHHsL AOMIHICMPAMUBHUX CNOPI8 HAOAE MOINKJUBICMb pPO38’si-
3amu yi npobnemu ma Habauzumu AOMIHICMPAMUBHUTL Op2aH 00 2POMAO0CLKOCMA.
Ob6TpYyHMOBAHO AKMYANbHICMb NPABO8020 YHOPMYBAHHSL Meliayil sik cnocoby
8UPIUUEHHST AOMIHICMPAMUBHO-NPABOBUX CNOPI8 8 YKPAiHi.

Knrouoei cnoea: meodiauyis; mediamop; AOMIHICMPAMu8HUl npouec; aoMiHI-
cmpamueHo-npasosi Cnopu.
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Introduction

The protection of human rights and freedoms is a fundamental
constitutional principle of the Ukrainian state policy. A key indicator of the
implementation of this principle is the existence of an effective mechanism
for the protection of human rights and freedoms in case of their violation.
Given the current political context in Ukraine, there is a need to expand
the instruments for resolving disputes that may arise between a person
and the state.

According to the statistical reports, in 2022, local administrative courts
received 382,527 statements of claim, applications for review of a court
decision due to newly discovered or exceptional circumstances, applications
for securing evidence, for the resumption of lost court proceedings, appeals,
motions and other materials against 559,321 cases and materials received
in 2021 [1, p. 3] It is worth noting that the average number of cases and
materials received for consideration in 2022 per district administrative
court judge was 717, compared to 1031 in 2021. On average, a judge of a
district administrative court spent 112 days to consider one case, while in
2021 - 78 days [Ibid., pp. 4, 9].

However, in our opinion, given the ongoing martial law on the territory of
Ukraine, it will also be more objective to analyse the judicial data of 2021
and 2020. Based on the analysis of the above indicators of the work of
administrative courts before the outbreak of war, there is a tendency to
increase the number of cases that come to court during the year. According
to a comparative analysis of the annual performance indicators of district
administrative courts for 2019 and 2020, most courts maintain a trend
towards an increase in the number of cases coming to court. In some cases,
this figure reaches 20-30%, or in absolute terms, the increase reaches
4000-5000 cases per year. In the situation of insufficient number of judges
in Ukraine, this situation leads to overloading of judges and increase of time
of court proceedings [2, p. 6]

The proclaimed European integration course of our state should not be
overlooked, and the issue of which has become even more relevant in the
context of martial law. In the legal space of European countries, mediation
has been used to resolve administrative law disputes for a long time.
Such widespread use of mediation in administrative legal relations is
associated with Recommendation (2001) 9 of the Committee of Ministers
of the Council of Europe to member states on alternatives to litigation
between administrative authorities and private parties of 5 September 2001
(hereinafter — the Recommendation). In particular, this Recommendation
emphasises that judicial procedures are not always suitable for the

8 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2023. Bun. 2(24)
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settlement of administrative disputes in practice, and that the use of
alternative means of administrative dispute resolution makes it possible to
solve these problems and bring the administrative body closer to the public
[Ibid., p. 4].

The statistics on court decision-making, court workload, duration of court
proceedings, and European integration legal reforms of the judiciary show
that the resolution of administrative law disputes through the judiciary
should not remain the only one of their resolution. That is why addressing
the issue of improving the comprehensive system of protection of human
rights and freedoms through the use of mediation as an alternative way
to resolve disputes or conflicts is a relevant and significant issue of our
time. This article will focus on mediation as an alternative to the judicial
resolution of administrative law disputes.

In light of the above, the purpose of this article is to study mediation as a
method of alternative dispute resolution in the administrative process in
its broad sense, i.e., including administrative procedure and administrative
proceedings, based on a comparative legal analysis of mediation legislation
in Germany and Ukraine.

Literature review

Mediation is one of the new forms of conciliation in the domestic practice
of resolving administrative law disputes, which are faced by almost all
participants in administrative law relations. This can be explained by the
fact that a key feature of administrative law relations is that a mandatory
party to such relations, along with a private person, is a public authority,
whose competence, for example, includes resolving issues directly related
to the activities of this private person. In Ukraine, the study of the use
of alternative dispute resolution methods issues has been conducted in
various aspects, but mostly only in the context of private law disputes.
However, Ukrainian scholars have recently begun to explore the possibility
of introducing mediation into the process of resolving public law disputes,
but this issue remains insufficiently scientifically researched. In particular,
mediation as a method of alternative dispute resolution has been studied
by the following scientists: M. Blikhar [3], D. Davydenko [4], O. Katsyora
[5], S. Korinnyi [6], K. Rostovska [7], A. Serhieieva, A. [2], A. Sobakar [8; 9],
K. Tokarieva [10], T. Tsuvina et al. [11-13], L. Vasechko [14], I. Verba [15],
O. Yaroshenko et al. [16].

According to M. Blikhar, mediation should become one of the main
guarantors of compliance with the principles of the rule of law, and help
the judiciary as a universal institution of legal protection of the rights
and freedoms of citizens and legal entities. In particular, one hundred per

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2023. Issue 2(24) 9
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cent implementation of the decisions proposed by the mediator should
be extremely important in the application of mediation, which, in turn,
will increase the authority of legal mediators and legal mediation as an
institution and procedure for resolving legal disputes [3, p. 78].

K. Tokarieva concludes that mediation as a dispute resolution procedure
with the participation of a neutral mediator can be used in disputes where
at least one of the parties is a subject of public authority. Given the specifics
of disputes in public relations, the introduction of mediation has many
advantages: reducing the workload of administrative courts, reducing the
duration and increasing the efficiency of administrative proceedings, and so
on. In addition, mediation, where both the citizen and the public authority
have equal rights to protect their interests, promotes the establishment of
trust and social harmony between the state and citizens [10, p. 131].

According to D. Davydenko, the list of problems for introducing mediation
into administrative law were defined, which is suggested to be divided
into three groups: general, administratively oriented, technical. Common
problems are conditioned by conceptual problems of mediation introduction,
administratively oriented: provide impossibility of the development of
alternative ways for solving disputes in administrative law, and technical:
gaps in legislation concerning procedural aspects of carrying out mediation
[4, p. 260].

Materials and Methods

Based on the outlined subject matter — legislation on mediation in the
administrative process — the main method of analysis is the formal legal
method. The formal legal method was used to determine the content of legal
provisions and to analyse the lawmakers’ intent in writing such provisions.
It allows to systematise the information obtained from legal acts, revealing
the key aspects of mediation regulation in both countries.

The formal logical method was used to identify the basis for identifying
shortcomings in national legal regulation and finding ways to overcome
them.

By choosing the comparative method, we have the opportunity to identify
common and distinctive features of the legislation of the Federal Republic of
Germany and Ukraine. This allows the researcher to highlight good practices
and innovations in both systems, as well as to identify opportunities for
improvement in each state.

In order to update information and cover the latest legislative developments
in both countries, we will conduct a systematic analysis of official
documents, including draft laws, regulations and other sources.

10 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2023. Bun. 2(24)
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The functional method was used to determine the areas of legal impact of
mediation in administrative law relations, the subjects of administrative
law regulation of mediation, and the importance of proper administrative
law regulation.

The methods of analysis, synthesis, induction, deduction, and analogy were
also used to formulate proposals and recommendations for improving the
administrative law regulation of mediation in Ukraine, mainly based on the
German experience.

This choice of above mentioned methods and approaches allows us to get
a comprehensive undrstanding of mediation in the administrative process
in both states.

As for the main stages of this article, they are aimed at conducting a
comparative legal analysis of the legislation of the Federal Republic of
Germany and Ukraine on mediation in administrative proceedings.

The first stage involves a clear definition of the object and subject of the
study, as well as the formulation of the actual problem to be studied. In
the context of this study, it is determined that the object is mediation in
administrative proceedings in its broadest sense, and the subject matter is
the legislation of the Federal Republic of Germany and Ukraine.

The second stage involves a systematic analysis of existing academic
papers, monographs and legislation on the selected topic. Primary and
secondary data are collected to provide a basic foundation for further
analysis.

At the third stage, the choice of methods and approaches to be used
for comparative legal analysis is justified. In particular, it is determined
whether the legal or comparative method will be used, as well as the choice
of criteria for assessing the legislation.

This stage involves conducting the analysis itself, taking into account
the selected methods and approaches. The article examines the common
and distinctive features of mediation in administrative proceedings in the
Federal Republic of Germany and Ukraine. The conclusions are formulated
on the basis of the findings.

At the final stage, the authors provide a justification for the choice of
the methods, techniques and approaches used, and identifies possible
prospects for further research in this area.

Results and Discussion

O. Melnychuk states that in the context of Ukraine’s integration into
the European legal community, it is important to develop an effective

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2023. Issue 2(24) 11
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administrative justice system, one of the tools to ensure which is an
alternative out-of-court method of resolving legal disputes. The experience
of European countries shows that mediation can increase the effectiveness
of their settlement [17, p. 78].

As 1. Verba concludes, improvement, optimisation and harmonisation
of procedural legislation and the and the judicial system are aimed at
achieving a balance in ensuring the public interests of society and private
interests of an individual. Therefore, as in many rule-of-law countries
countries of the world, today in Ukraine it is important to substantiate
the ways of introducing the mediation into the structure of administrative
procedures. Practice shows that the procedures and mediation procedures
and methods developed in different countries may differ in content and
effectiveness, but no approach has yet been implemented in the national
legislation of Ukraine. any approach has been implemented in the national
legislation of Ukraine [15, p. 186]

This section of the article will analyze the experience of legislative
introduction of mediation in Germany, as a state which has already
successfully passed the path of establishing mediation as a dispute
settlement instrument, and Ukraine, as a state which is still on this path.
A comparative legal analysis of certain provisions of the laws on mediation
in Germany and Ukraine will also be carried out in order to identify
similarities and differences, mainly for the reason of developing Ukrainian
approaches both in theory and practice of mediation.

Historical background in Ukraine

Back in 2013, the Verkhovna Rada registered Draft Law No. 2425a-1 "On
Mediation", but in 2014 the draft law was withdrawn.

In 2014. Ukraine signed the Association Agreement with the European
Union. According to Article 1 of the Agreement, Ukraine and the EU should
strengthen cooperation in the field of justice, freedom and security in order
to ensure the rule of law and respect for human rights and fundamental
freedoms. The EU countries agreed that ensuring the rule of law and better
access to justice should include access to both judicial and non-judicial
methods of dispute resolution.

Later, the Presidential Decree No. 276/2015 of May 20, 2015 approved
the Strategy for Reforming the Judiciary, Judicial Proceedings and Related
Legal Institutions for 2015-2020. According to clause 5.4 of the Strategy,
it is envisaged to expand the methods of alternative dispute resolution.

On 15 December 2021, the Law of Ukraine "On Mediation" came into force
[18]. This Law defined the legal basis and procedure for mediation as an
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out-of-court conflict resolution procedure, the principles of mediation, the
status of a mediator, requirements for mediators training and other issues
related to this procedure. It may appear that Ukraine has a slowed

From a simple analysis of the dates of adoption of the laws, it may seem
that Ukraine is delaying the introduction of mediation into the national
dispute resolution system compared to Germany. Among the reasons for
the slow introduction of mediation into the dispute resolution system of
Ukraine, O. Katsyora [5] notes the following:

— low legal culture of the population;

— the novelty of this service for the country;

— the positions of the parties who were unwilling to agree to a compromise;
— the specifics of national justice;

— difficulty in selecting a mediator as a highly professional person;

— specifics of Ukraine’s political and economic situation;

— low level of cooperation with international organisations;

— lack of adequate funding and insignificant state support;

— predominantly public principles of mediation development [5, p. 23].

The position of scholars Rostovska and Hryshyna is also worthy of attention,
as they point out the following aspect as an obstacle to the introduction
of mediation. The area of administrative disputes is the most difficult to
apply the mediation procedure. This is due to the following peculiarities of
such disputes:

— the parties to the dispute are unequal subjects — they have a power-
subordination relationship;

— there are corruption risks due to agreements between an official and a
private person;

— the public authority is guided by the public interest in its activities and
does not have freedom in decision-making;

— the risk of accusing a public servant of exceeding his or her authority
when entering into a mediation agreement [7, p. 185].

Partially agreeing with the opinions of the scholars mentioned above, we
believe that these problematic aspects of the introduction of mediation into
the Ukrainian dispute resolution system are not insurmountable obstacles,
but rather national peculiarities and issues of time. Below, we will analyse
the legislation of Germany and Ukraine and provide recommendations on
how to make this path more effective for Ukraine.

Historical background in Germany

In July 2012, the German legislator implemented EU-Directive 2008/52/
EWG ("EU Directive") [19]. The primary aim of the EU Directive is to ensure
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the enforceability of an agreement reached via mediation, the confidentiality
of the mediation, and the suspension of the statute of limitations for
the duration of the mediation proceedings. Germany then adopted the
"Act to Promote Mediation and Other Methods of Out-of-court Dispute
Resolution" (in German, "Gesetz zur Forderung der Mediation und anderer
Verfahren der aufSergerichtlichen Konfliktbeilegung", BGBI1. 2012 1, 1577;
hereinafter the "Act"). The core elements of the Act are the enactment of the
Mediation Act (hereinafter the "German Mediation Act") and amendments
to the procedural codes, in particular the German Code of Civil Procedure.
The German Mediation Act is the first codification of mediation and
related provisions in German law prescribing, inter alia, basic principles,
procedural rules, and minimum duties of the mediator. While the EU
Directive is applicable to cross-border disputes only, the German Mediation
Act does not distinguish between cross-border and domestic mediation.
The Act focuses on mediation as a method of alternative dispute resolution.

For comparison, on July 21, 2012, the German Mediation Act was adopted.
It is quite concise, as it consists of only 9 paragraphs. The Law of Ukraine
"On Mediation" (hereinafter the "Ukrainian Mediation Act") was adopted on
16.11.2021 and consists of 21 articles.

The concept of "mediation”

The German Mediation Act defines mediation as a confidential and
structured proceeding in which the parties, voluntarily and on their own
responsibility, seek an amicable settlement of their dispute with the
assistance of a mediator (sec. 1 para. 1) [19].

In its turn, the Ukrainian Mediation Act establishes the following definition:
mediation is an extrajudicial voluntary, confidential, structured procedure
during which the parties, with the assistance of a mediator (mediators), try
to prevent or resolve a conflict (dispute) through negotiations [18].

In general, these definitions contain quite similar characteristics of the use
of mediation. Both Mediation Acts establishes the goal of mediation as to
seek a future-oriented solution to the dispute, thus allowing the parties to
move forward and continue their cooperation. However, in the Ukrainian
Mediation Act it is mentioned that mediation is first of all an extrajudicial
procedure. Therefore, while the German Mediation Act refers to three types
of mediation or related proceedings: the standard out-of-court mediation,
the out-of-court mediation upon proposal by the court, and mediation in
judicial conciliatory proceedings, the Ukrainian Mediation Act is primarily
oriented at out-of-court mediation. We consider this discrepancy in the
definition of mediation is primarily due to the fact that Ukraine is only
at the initial stage of actual implementation of mediation. That is why
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currently Ukraine is ready to introduce mediation only as an out-of-court
procedure. However, an interesting fact is that the German Mediation Act
contained three types of mediation at once.

The concept of "mediator”

German Mediation Act: A mediator is an independent and neutral person
without decision-making authority who accompanies the parties during the
mediation procedure (sec. 2 para. 1) [2].

Ukrainian Mediation Act: Mediator is a specially trained neutral,
independent, impartial individual who conducts mediation [18].

The key difference between these two definitions is that the German version
specifically states that the mediator has no decision-making authority,
which is not the case in the Ukrainian law. In my opinion, this is a good
example of improving Ukrainian legislation, since given the rather high level
of abuse of rights and obligations, for example, in court, it is necessary to
minimise the risks of such abuse during the mediation procedure.

It is also interesting that the German Mediation Act defines the main
principles of mediation through the concepts of mediation and mediator
without specifying them separately. In contrast, the Ukrainian Mediation
Act contains Art. 4, which separately defines the principles of mediation,
which generally coincide with the relevant German principles.

The principle of confidentiality

A separate paragraph in the German Mediation Act states the principle of
confidentiality as one of the fundamental principles of mediation. The rule
of confidentiality applies not only to the mediator, but also to any persons
involved in the procedure. At the same time, there are exceptions when
this obligation of confidentiality does not apply, namely: disclosure of the
content of the agreement reached during mediation is necessary for the
implementation or execution of this agreement; disclosure is necessary for
reasons of public order (ordre public), in particular in case of significant
harm to the physical or mental health of a person or to prevent a threat to
the welfare of a child; the case concerns facts that are generally known [19].

The Ukrainian Mediation Act describes the principle of confidentiality by
establishing obligations for all parties to the mediation not to disclose
confidential information, unless otherwise provided by law or unless
all parties to the mediation agree otherwise in writing. With regard to
exceptions to such disclosure, the mediator shall be released from the
obligation to keep confidential information to the extent necessary to
protect his or her rights and interests in case a party to the mediation
claims against the mediator for non-fulfilment or improper fulfilment of
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the terms of the mediation agreement. In this case, the court, other bodies
or officials considering the claims of the party to the mediation to the
mediator or who have become aware of such claims shall take measures to
prevent unauthorised persons from accessing and disclosing confidential
information [18].

In general, the provisions of German and Ukrainian legislation are again
similar, which indicates a similar approach to the issue of confidentiality
of the mediation process. However, the German version describes in
more detail the cases of exceptions to disclosure, while the Ukrainian
version refers generally to court proceedings in which certain details of the
mediation may be disclosed.

German and Ukrainian approaches of mediators preparation and
training

Section 5 of the German Mediation Act imposes an obligation on the
mediator to undergo training and regular professional development. It is
interesting that the German law imposed the obligation to ensure training
and advanced training on the mediator. Thus, the legislator outlined the
range of special knowledge and skills that a mediator must have, but did
not set time limits for training and advanced training. This means that it
is up to the mediator to resolve this issue. However, the Law contains a
special reservation: it is mandatory to undergo proper training and regular
professional development in order to competently support the parties in the
mediation procedure [19].

An important aspect of mediator training in Germany is supervision, which
is professional support, mentoring, and consultation of a mediator with a
more experienced colleague-mediator on problematic issues and challenges
that the mediator has encountered during the mediation procedure. It is
an opportunity to evaluate oneself as a specialist from the outside, an
opportunity to maintain internal balance and equilibrium for further
performance of one’s duties properly [Ibid.].

The description of mediator training in Ukraine is more concise. The basic
training of mediators shall be carried out according to the programme
of at least 90 hours of training, including at least 45 hours of practical
training. The programme of basic training of mediators shall include
theoretical training and practical skills training. Mediators shall be
trained by educational entities. The training of mediators, in addition to
the basic training, may include specialised training in accordance with
the training programmes developed by the educational entities. Upon
completion of basic and/or specialised training and confirmation of the
acquired competencies, a relevant certificate shall be issued. The certificate
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confirming the completion of basic and/or specialised training of a mediator
may include other information determined by the educational entity that
provided the training. The certificate confirming completion of the basic
and/or specialised training of a mediator shall be accompanied by a list
of components of the training programme and acquired competencies.
Educational entities that provide training of mediators shall keep registers
of their graduates, which shall contain the information provided for in part
four of this Article [18].

Thus, the German provisions are interesting in that they mainly deal with
self-education and self-organisation of mediators, which indicates that
candidates are highly motivated to prepare for the status of mediator.
Germany also has a unique supervision system, which is an important
aspect of training aimed at acquiring practical skills and cooperation
between "junior" and "senior" mediators. In Ukraine, as for now, mediation
training seems to be more formalised and theoretically oriented. Therefore,
the practical vector in the training of German mediators is extremely
important for research and further implementation, especially considering
the fact that Ukrainian mediation system is only at the initial stage of its
formation and functioning.

Returning to the issue of obstacles to the introduction of mediation caused
by the following factors: the existence of power-subordination relations
between the parties to the dispute; a high degree of corruption risks in
agreements between an official and a private person; limited or absence of
freedom of decision-making by the subject of authority, who is guided by
the public interest in his/her activities; the risk of accusing a public servant
of exceeding his/her authority when concluding a mediation agreement,
etc. [7, p. 185], it should be noted that this problem has no simple solution
and requires a comprehensive approach.

Such an approach in general may consist of the following blocks:

1) determination of the range of public authorities which, in principle, may
enter into mediation agreements;

2) determination of the list of legal relations in which mediation procedures
are possible;

3) establishment of the limits of discretionary powers, which will include
the possibility of determining the terms of a mediation agreement and its
conclusion for a certain range of public authorities;

4) clear legislative consolidation of the criteria for the application of
discretionary powers when concluding a mediation agreement.

The last of these points will have a dual purpose. On the one hand, it will
contain requirements that must be met both by the decision made within
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the scope of discretion and by the procedure for its adoption. On the other
hand, it will act as a certain guarantee that will protect the authority from
accusations of abuse of power.

Conclusions

The article makes a comparative legal analysis of the provisions of German
and Ukrainian legislation on mediation. It is established that along with
similar provisions of the laws on mediation in Germany and Ukraine, there
are certain differences. Some differences were identified in the process of
training mediators, as German training seems to be more practice-oriented
than Ukrainian training.

As a general conclusion, it can be noted that mediation can serve as a
rather effective way to resolve administrative and legal disputes, given the
geopolitical situation in Ukraine, both during and after the war. Mediation
is distinguished by its flexibility and more equal relations between the
parties than in administrative and judicial proceedings. An important
feature of mediation is that it is primarily aimed at reaching a compromise
by establishing a dialogue between the parties.

The German experience analysed above is extremely useful for Ukraine,
as Ukraine often relies on the experience of this country in the lawmaking
process. Thus, taking into account Germany’s experience in the field of
mediation, foreign standards of mediator’s activity and domestic practice
will allow to formulate proper and effective legal regulation of mediation
in Ukraine. In particular, this will help to improve the mediation training
process by making it more practically oriented and creating a platform for
interaction between mediators, for example, by introducing supervision.

Recommendations

Taking into account the context of comparative legal analysis of the
legislation on mediation in administrative proceedings of the Federal
Republic of Germany and Ukraine, a number of recommendations for the
training of mediators in Ukraine are provided below:

1. It is recommended to actively implement the best international
practices in the training of mediators, in particular the experience of
Germany. Among the specific areas of improvement, it is worth mentioning
supervision. As noted above, this is a kind of mentoring that allows both
junior and senior mediators to assess themselves as a specialist who, on
the one hand, is able to pass on their experience, and on the other hand,
accumulate the knowledge gained. It is also an opportunity to maintain
internal balance and equilibrium in order to continue to perform their
duties properly.
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And generally, the involvement of foreign experts, organisation of
international seminars and trainings will facilitate the exchange of
knowledge and improve training system.

2. In training mediators, it is important to focus on the development of
psychological and socio-cultural competences. Knowledge of professional
mediation techniques should be complemented by communication skills,
understanding of interpersonal relationships and cultural sensitivity.

3. It is recommended that effective cooperation be established with industry
organisations and the judiciary to tailor mediator training to the specific
needs of the administrative justice system. This could include joint training,
reciprocal programmes and exchange of experience.

4. In particular, it is important to ensure access to innovative knowledge in
the field of mediation. The introduction of e-resources, virtual training and
online platforms for information exchange will facilitate fast and effective
learning.

S. It is recommended to actively conduct information campaigns and
promote the idea of mediation in the administrative process. Involving the
public in discussions, publishing articles and appearing in the media can
create a favourable climate for the development of mediation practice.

6. Involvement of mediators in active participation in research and
publications will contribute to the development of the theoretical framework
and exchange of experience in the field of mediation.

These recommendations will help improve the system of training mediators
in Ukraine and make it more efficient and relevant to the current challenges
of the administrative process.
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Abstract

Considering Ukraine’s aspiration to become a full member of the European Union
and participate on equal terms with other European states in defining global
policies and goals for the future, the effective functioning of public participation
mechanisms in governance is not only a goal for Ukraine, but also a requirement
of the EU. In this sense, it is appropriate to investigate the peculiarities of the
functioning of the mechanisms of citizen participation in public administration in
different states, evaluating their experience and taking into account the principles
and ideas that can be useful in reforming the Ukrainian legal system in this
direction. The purpose of the article. Analysis of foreign experience of regulatory
and practical support for the functioning of mechanisms of citizen participation
in public administration, determination of advantages and disadvantages of
various models of setting up government-public communications, as well as an
outline of prospects for the development of mechanisms of public participation in
state administration in Ukraine. Methods of analysis. The research uses general
scientific and special methods of scientific knowledge. The purpose and tasks
of the research include analysis and synthesis of information, comparison of
foreign approaches to understanding public participation and its mechanisms,
as well as formulation of the author’s conclusions on specific issues,
recommendations for theoretical and practical use. The results. The theoretical
and practical aspects of ensuring the effectiveness of citizens’ participation in
public administration are analyzed. The standards in this area, the best foreign
approaches and practices, and promising directions for the development of
participatory democracy in Ukraine are outlined. Prospects for further research.
The findings contained in this study can be applied during the improvement of
national legislation and the implementation of regulatory provisions on effective
public influence on public administration. In the future, it would be appropriate to
pay attention to the peculiarities of ensuring the functioning of the mechanisms
of citizen participation in the management of state affairs in other countries, in
particular in Asian countries, Canada, the USA, etc.

Keywords: public administration; public participation; participatory democracy;
digitalization of public administration; electronic initiative.
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MexaHi3MM y4yacTi rpoMajsaH y Ny6/1i4YHOMY ynpaBJ/IiHHi:
AOCBIiJ 3apyOi>KHUX KpaiH
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HayioHaavHull opuduyHull yHisepcumem imeHi Apocaasa Mydpozo
Xapkis, YkpaiHa
*e-mail: dariayaitskayal5@gmail.com

AHorTauisa

3 oensidy Ha npazHeHHs YKpaiHu cmamu Nno8HONPA8HUM uneHom €Eaponeli-
covkozo Coro3y ma HA PIBHUX YMOB8AX 13 THUUMU €8PONEliCbKUMU O0epriasamu
bpamu yuacme Yy BU3HAUEHHI 27100016HOi nosimuku U yineti Ha MmaillbymHe,
epexmueHe PYHKUIOHYBAHHSL MEXAHIZMI8 2pOMAOCLKOL yuacmi 8 YnpaeniHHi €
He auwe memoro Ot Ykpainu, a i eumozoro €C. Y ybomy ceHci 0opeuHo O0Ci-
oumu ocobnugocmi (PYHKUIOHYBAHHSL MEXAHIZMI8 Yyuacmi 2pOMAOsiH Y nybriu-
HOMY YNPABNIHHI 8 PIZHUX 0eprKkasax, OuiHwowuu ixHill doceid ma bepyuu 00
yeazu npuHyunu ma idei, SKi MOXKYmb cmamu 8 HAz200l npu pegopMyeaHHi
YKpaiHCcbKoi npagogoi cucmemu 8 ybomy Hanpami. AHaniz 3apybirHo20 0oceidy
HOpMAmMueH020 ma nNpaKmuuHozo 3abe3neueHHs: PYHKYIOHYBAHHSL MEXAHIZMI8
yuacmi epomaodsiH Y nYbniuHoMY YnpasaiHHi, BUSHAUEHHS nepesaz ma HeooNliKie
PIiBHUX Mo0enell HaNaumy8aHHs 81A0H0-2POMAOCLKUX KOMYHIKAUIT, a MAKOIK
OKpecseHHsl NepcneKkmug po3eUmKY MexaHiamia epomadcbkol yuacmi 8 ynpas-
JUHHI Oeprkasoto 8 Yrkpaini. Y x00i 00CniOsKeHHsl 3acmoCco8aHO 302AlbHOHAYKO81
ma cneyianbHi Memoou Haykoeozo nisHaHHsl. Mema ma 3a80aHHST O0CNIONEHHS
nepedbauaroms aHA3 I CUHMeE3 IHPOopMAaUii, NOPIBHSAHHS 3apYOiKHUX nidx00i8
00 PO3YMIHHS 2POMAOCLKOL yuacmi ma it MexaHizmis, a marKoi PoOPMYAI08AHHS
as8mopcbKuUX 8UCHOBKIB 13 8BU3HAUEHOI NpobiemamuKru, peKxomeHOayill O meo-
pemuuHo020 ma NPaKmuuHo20 8UKOPUCMAHHSL. [IpoaHanizoeaHo meopemuuHi ma
npaxmuuHi acnekmu 3abesneueHHs egpeKmusHOCmi Yyuacmi epomMadsiH Yy nybaiu-
Homy ynpaeniHHi. OkpecneHo cmaHoapmu Yy uiti cgpepi, Kpawi 3apybiKHi nio-
X00U i NPAKMUKU ma nepcnekmueHi HanpsimMu po3sumiky demokpamii yuacmi 8
YKpaini. Hanpayto8aHHs1, SIKL MICMAMbCSL 8 YbOMY 00CAIOKEHHI, MOXKYmMmb bymu
3acmoco8aHi ni0 uac YooCKOHANEHHST HAUIOHAbHO20 3aKoHodascmea ma pea-
N3aYll HOPMAMUBHO-NPABOBUX NOJONKEHb U000 epheKmusHo20 2pOMadCbKo20
enuey Ha nybriuHe ynpaegniHHs. Y nodasibuwomy oopeurHo 6ysno 6 3eepHymu
yeazy Ha ocobnusocmi 3abe3neueHHs PYHKYIOHYBAHHS MEXAHIZMI8 Yyuacmi 2po-
MAOSIH 8 YNPABAIHHI 0ePIKABHUMU CNPABAMU 8 THUUX 0eprKasax, 30Kpema 8
Kpainax Asii, Kanaoi, CIIIA mowo.

Knrouoei cnoea: nybniuHe YnpasaiHHs, 2pomadcbka yuacme; O0emoxpamis
yuacmi; yugposizayis nybniuHo20 YnpaeaiiHHs, eLeKmpoHHA THIYIamuea.

Introduction

In the process of developing participatory democracy, it is important for
every state to study foreign experience in the introduction and functioning
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of mechanisms for citizens’ participation in public administration. In
the history of the formation of the legal system of independent Ukraine,
there are many examples of borrowing the norms of legislation of other
states and international institutions. In addition, having set the goal of
membership in the EU, Ukraine undertook to adapt its domestic legislation
to the acquis communautaire of the EU, and therefore, is currently in the
process of meaningful reformation of the national system of regulatory legal
acts. At the same time, the long-term practice of improving the current
legislation and adopting new legislation based on foreign models has
proven that the "blind" borrowing of legal norms that function qualitatively
in the legal system of one state or organization is not a guarantee of their
proper implementation in another. The same applies to the "premature"
introduction of relevant norms of foreign legislation, i.e. the situation when
the state adopting the new law is not yet ready to answer the question of
how it will be implemented in practice. Therefore, the analysis of foreign
experience should be carried out gradually and carefully, and the proposals
formulated on its basis should be checked for effectiveness in the legal
system of a particular state, taking into account the specifics of its internal
organization and management system.

The Constitution of Ukraine enshrines the right of a citizen to participate in
the management of state affairs [1], accordingly, the duty of the state is to
create all the conditions for citizens to be interested in such participation,
to be informed about the mechanisms of participation, to have unimpeded
access to the tools of participation and to see its results, that is, they could
assess the consequences of their own influence on the activities of public
administration bodies.

The analysis of the current legislation of Ukraine on the participation
of citizens in the management of state affairs, as well as the practice of
implementing its provisions, shows the presence of a significant number of
shortcomings both in the legal regulation of this area and in the practical
provision of public participation. Thus, for qualitative improvement,
which is undoubtedly required by the national legal regulation of citizen
participation in public administration, as well as the determination of
new promising forms of public participation, it is necessary to conduct a
study of the mechanisms of citizen participation in public administration
in foreign countries.

Therefore, the purpose of this study is the analysis of legal regulation
and law enforcement practice regarding the participation of citizens in the
public administration of selected foreign countries (Estonia, Latvia, Lithuania,
Finland, Germany, Italy, France), on the basis of which proposals for improving
the legislation will be formulated in the future of Ukraine in this area.
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Literature review

The principles of citizens’ participation in the management of state affairs
were the subject of research by such domestic scientists as V. Averyanov,
Yu. Bityak, A. Grabylnikov, I. Dakhova, V. Kolpakov, A. Selivanov,
K. Shvets. In addition, I. Boyko, T. Kolomoets, D. Luchenko and other
scientists analyzed separate forms of public participation and investigated
the issue of improving the current legislation in order to increase the
effectiveness of citizen participation in state management. It is worth noting
that today the issue of public participation is extremely relevant, and
complex studies, which would include the definition of theoretical and legal
foundations, an overview of the national normative and legal regulation of
citizen participation, an analysis of foreign experience and international
standards of public participation, as well as systematized proposals with
improvement of the defined area — absent.

Materials and Methods

The sources of this study are the scientific works of foreign experts in the
field of public participation. The work uses general scientific and special
methods of scientific knowledge. The purpose and tasks of the research
include analysis and synthesis of information, comparison of foreign
approaches to understanding public participation, as well as formulation
of conclusions on the outlined issues, recommendations for theoretical and
practical use.

Results and Discussion

Let’s begin the analysis of foreign approaches to ensuring effective
participation of citizens in public administration from the experience of
the Baltic countries (Estonia, Latvia and Lithuania). One of the latest
studies on the state of public participation in governance, devoted to the
impact of citizen participation on public sentiment during the crisis in
the Baltic States, conducted by the Security Institutions Management
Research Group (Vilnius, Lithuania) in 2022, contains a comparative
analysis of the mechanisms of public influence on public administration
in Latvia, Lithuania and Estonia, statistics of public participation and
indicators of its effectiveness. The authors found that the relationship
between citizen participation, feelings of security, and attitudes toward the
future varies from country to country, despite the same nature of the crisis
and geographical proximity of these countries. At the same time, citizens’
sense of security is directly related to the level of trust in the government
as an element of public participation.

The conducted research of public attitudes in three countries allowed
the authors to say that public participation in the process of managing a
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state in a state of crisis is of decisive importance for overcoming the crisis
and restoring stability in all spheres of life. Thus, the participation of
citizens can have a threefold impact: 1) citizens as informants ("sensors");
2) citizens who react to events under the supervision of public authorities
("reactive sensors"); 3) citizens who directly participate in crisis management
("proactive sensors").

Therefore, according to the researchers, during a state or world crisis
(regardless of its causes), public participation should not be limited
exclusively to receiving information from public authorities (informing
the population), citizens can and should be involved in crisis public
management, because they are the ones, who primarily respond to a crisis
or disaster, as well as those who are directly affected by it.

The governments of the Baltic countries pay considerable attention to the
development of digital forms of interaction with the public. The convenience
and efficiency of such forms is emphasized. Using smartphones and social
media, citizens can participate as "smart sensors", meaning they can
monitor alerts, collaborate with local governments, support community
preparedness and recovery processes, and provide valuable feedback.
According to researchers, the state should improve communication channels
with citizens, encourage the participation of public associations, volunteer
groups, inform and educate the public about the use of information and
communication technologies to influence public management processes
(2, pp. 3-10].

The experience of the Baltic countries is extremely important for research
by Ukrainian scientists, compared to other states of the world, because
they are close to Ukraine not only territorially, but also historically. Like
Ukraine, these countries used to be under the influence or part of the
USSR. And today, these states are still in the process of transforming
their political systems, because it was the democratic transformations and
European integration processes that became the catalyst for changes and
caused the need to develop their model of public administration.

The experience of Lithuania

The basic regulatory legal act in the field of public administration in
Lithuania is the Law on Public Administration of 1999 with the following
amendments, which establishes the list of subjects of administration, the
principles and spheres of their activity, contains the initial provisions on
the administrative and legal regulation of public administration in the state.
In addition, concepts, programs, manuals on the development of the public
administration system, including action plans for a specific period of time,
are accepted.
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In Lithuania, as well as in Ukraine, digitalization of public administration
is currently extremely relevant, which began in 2014 with the adoption of
the "Digital Agenda of the Republic of Lithuania" (practically simultaneously
with the beginning of the process of digitalization of the management sphere
in Ukraine). Today, the "Electronic Gate of Government" web portal operates
in Lithuania, which provides citizens with access to public information and
the provision of some administrative services online based on the "single
window" principle.

Comparing the level of involvement of information and communication
technologies in the processes of public administration in Lithuania and
Ukraine, we can even say about a much wider use of the possibilities
of the Internet, digital services and tools for the interaction of public
administration bodies with the public in Ukraine (web portal and mobile
application "Diya", websites of all public administration bodies, electronic
petitions, online appeals, online polls, dialogue in social networks, etc.),
but statistical indicators testify to Lithuania’s greater success in ensuring
effective participation of citizens in the management of public affairs. In
particular, in the 2022 UN e-governance rating, Lithuania took 24th place,
and therefore, it can be concluded that the country has implemented digital
tools in governance quite effectively. The process of optimizing the field of
electronic public services in Lithuania continues, and from 2014 to today,
there has already been a significant increase in the level of trust of citizens
in state institutions [3, pp. 87-88].

The experience of Latvia

This country has a successful experience of ensuring the effective
functioning of the electronic petition institute. It is worth noting that in
today’s conditions for Ukraine, as well as for other countries of the world,
which strive for the comprehensive development of participatory democracy,
the issue of establishing a mechanism for submitting, considering and
essentially resolving electronic petitions is extremely relevant, because
electronic petitions are the tool that citizens used most often, compared to
other available opportunities to participate in public administration and
contribute to the elimination of problems [4, pp. 88-108]. The question of
properly ensuring the functioning of the mechanism for submitting and
considering electronic appeals of citizens in the conditions of martial law in
Ukraine, declared in connection with the full-scale invasion of the Russian
Federation on the territory of independent Ukraine [5, pp. 37-38].

A comparison of the realities of the functioning of the electronic initiative
institute in Latvia and Ukraine clearly demonstrates the gaps in the
Ukrainian approach to regulatory and legal regulation and technical
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support for the functioning of this mechanism. Those problems, which
were repeatedly voiced and described by domestic researchers and in
international recommendations for Ukraine, found their solution in Latvia,
which contributed to a significant increase in the effectiveness of the
electronic petition as a form of citizen participation in state management.
Thus, among the differences in ensuring the functioning of e-initiatives,
characteristic of Latvia: 1) absence of time limits for collecting signatures
in support of the e-initiative; 2) a smaller required number of votes (10,000)
(although here it is also worth considering the smaller population of Latvia
compared to Ukraine); 3) the process of supporting the electronic initiative
is not taken care of by the state, but by a public association, whose
activities are supported not by the state budget, but by citizens in the form
of micro-contributions; 4) strict selection of electronic initiatives to be made
public, preliminary monitoring of the content and form of the electronic
initiative, etc. [6, pp. 130-132]. In the opinion of the author, the above
developments can be successfully applied in Ukraine, which will contribute
to increasing not only the effectiveness of electronic petitions as a form of
citizen participation in public administration, but also the level of trust in
national authorities, because the public, which became active in wartime,
is waiting for appropriate steps by the state to support its initiatives and
pay attention to each urgent issue.

The experience of Estonia

In this country, the issue of digitalization of public administration and
introduction of effective mechanisms of electronic public participation was
included in the agenda as early as the 1990s, Estonia gradually created
a culture of electronic governance and opportunities for its citizens to be
involved in the process of making administrative decisions.

Despite numerous attempts by the Estonian government to develop online
interaction with the public and non-governmental organizations, public
activism did not emerge immediately. Thus, in 2001, a quasi-governmental
organization was created — the Estonian Legal Center, which piloted the
Internet forum "Themis". Texts of draft laws were placed on the form
and opportunities were provided for commenting and discussing their
provisions. In addition to Themis, the "Today I Decide" portal was also
introduced, which allowed citizens to publicize their ideas in the fields of
politics and lawmaking, vote for the ideas of others and comment on draft
laws posted by the government. Initially, both portals gained considerable
popularity, but after three years of their existence they were closed.
However, the government and interested non-governmental organizations
have not abandoned their desire to develop e-governance and online
participation of citizens in the management of public affairs. The analysis
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of the work done and the identification of the shortcomings of the previous
projects made it possible to create several successful portals and initiatives
in Estonia that are working effectively today.

The main means of online participation in public administration for
Estonian citizens is the Estonian citizens’ initiative portal (ECIP). Through
the portal, citizens can submit petitions to the government under the 2014
Collective Petitions Act, which stipulates that a citizens’ proposal supported
by at least 1,000 signatures must be formally considered by parliament.
At the same time, signatures can be collected both online and offline. Any
citizen can create an initiative, and Estonian citizens who have reached the
age of 16 can sign it.

The electronic petition is published to collect signatures in support of it not
immediately, but goes through an "incubation period" for three days, during
which it is open to forced co-editing by citizens, that is, its content can be
adjusted. The deadline for collecting signatures is determined by the author
of the initiative, and in the event that she does not collect the required
number of signatures within the specified period, it can be extended.

As already mentioned, the addressee of the public initiative is the
parliament. He is obliged within 30 days to check the initiative for
compliance with the formal criteria and to determine the committee that will
consider it. The committees work in sessions, and the legislation provides
for the mandatory participation of the author of the initiative in at least one
of the sessions on the topic.

Based on the results of consideration of each petition, the parliament
can make one of the following decisions: 1) the parliamentary committee
initiates the development of a draft law or a draft resolution on the outlined
issue; 2) the parliamentary committee convenes a public meeting, which
can be attended by all who wish (mostly, this concerns initiatives whose
content is of significant public interest); 3) the committee submits the
initiative for consideration by the competent body; 4) the committee passes
the initiative to the government for the development of proposals; 5) the
initiative is rejected with a mandatory legal justification of the reason.
The meetings of the committee and the decisions made as a result of
consideration of each collective initiative are open and public.

In addition to the official Estonian portal of public initiatives, several
add-ons also operate in this country. For example, the Osale.ee platform
allows citizens to propose ideas to the government regarding its draft
regulations, the Eelnade Infostisteem (EIS) portal, which is a system of
official documents of public authorities that are made public and available
for comment, and the Pettsioon.ee e-petition site operates, which moderated
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by the non-governmental organization Estonian Homeowners’ Association
[7, pp. 107-109].

The experience of Finland

Since the 1990s, in Finland, along with the traditional constant attention
to the development of forms and means of representative democracy,
opportunities for direct direct participation of citizens in public
administration have been added. Researchers of the mechanisms of public
participation in Finland point to the high efficiency of involving the public
in the process of making administrative decisions, which contributes to the
transparency and openness of public administration in the state, increasing
the general level of trust in the government and individual political figures.

In addition to the basic provisions of the Constitution of Finland, which
guarantee citizens and foreigners permanently residing in Finland the
right to participate in the administration of the state, vote in elections
and referenda, Finland also has the Public Initiative Act of 2012, which
regulates the procedure for submitting and considering citizens’ appeals
to the parliament

It is worth noting that compared to other analyzed legal acts of various
states (including Ukraine) in the field of public initiatives (appeals), the
Public Initiative Act of Finland is quite strict in terms of requirements
for the initiative itself, as well as the procedure for its submission and
gathering of votes and consideration by the parliament. Yes, the initiative
can be submitted to the parliament if it is signed by at least 50,000 voters
(approximately 1.2 % of the total number of voters), and its content should
consist of proposals for a new law, repeal of the law or amendments to
the current law. A six-month deadline has been set for the collection of
signatures, and based on the results of its consideration, in the case of
obtaining the required number of votes, the relevant committee of the
parliament considers it and makes a decision to support the initiative or
reject it. If the initiative is supported by the parliament, it takes measures
to finalize the proposals and, accordingly, amend the current law, repeal
the law or adopt a new law.

In addition to public initiatives, public administration in Finland is also
characterized by significant decentralization of power and a large list of
opportunities for citizens to influence the activities of municipalities. Thus,
the Law on Local Self-Government of 2015 stipulates the duty of local
authorities to provide opportunities for residents to have a real influence
on the process of making administrative decisions at the local level. At
local councils in Finland, youth councils, councils for the elderly, disability
councils have been established to resolve special issues. In addition, at
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the local level, citizens (residents, as well as legal entities, foundations
operating in municipalities) can submit initiatives to the local council.
The initiative must come from a group of citizens, which is at least 2 %
of local residents, and the issue raised in the appeal must be considered
and decided on the merits within six months of its initiation. All residents
over the age of 15 have the right to submit an initiative to the local council,
and at least 4 % of residents can support it. In addition to the Act on Local
Self-Government, Finland has the Youth Act of 2017, which obliges local
authorities to involve young people in making management decisions that
affect them in terms of content.

As for online tools for citizen participation in public administration, there
are several websites in Finland that allow the public to influence the
formation and implementation of national or local policies in various ways.
For example, there is a "express your opinion" portal, which allows the state
to monitor public opinion on certain management issues, a "democracy
platform" which is a tool for discussion and consultation with the public,
portals for electronic signature collection in support of citizens’ initiatives,
"opinion service" — a website representing a channel of interaction between
public administration bodies and representatives of various fields of
knowledge and specialties during the formulation of changes to current
legislation or the development of new ones, the portal of the State Treasury,
which contains information on the budgets and personnel of the central
government and municipalities, website of "youth ideas", the capabilities
of which are aimed at establishing effective communication with the
youth of the state, a portal containing open information about public
procurement and an experimental website that exists as a platform for
citizens to publicize their own experiments (innovation projects), provides
opportunities for finding partners and submitting an application for state
financing of projects [8, pp. 131-141].

The experience of Germany

According to German law, citizens can participate in public administration
by voting in elections and referenda, and also have opportunities to discuss
and formulate proposals regarding the activities of government bodies. At
the same time, unlike other countries, Germany does not have developed
legislation on the participation of citizens in the management of state
affairs. Thus, the issues of elections and referenda as mandatory forms
of direct democracy, as well as some aspects of public participation in the
management of the social sphere, are regulated by normative legal acts.

Participation in public administration is voluntary, there are practically
no types of public participation initiated and promoted by the government.
Along with this, the institution of deliberative (deliberative) democracy is
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developed in Germany. State management bodies are not obliged to take
into account any proposals developed as a result of conducting activities
with consultative public participation, but the government takes care of
monitoring public opinion and listens to the needs of citizens. Forms of
deliberative democracy in Germany are round tables, town hall meetings,
public dialogues, public consultations, exhibitions, open spaces and
workshops.

Despite the restrained attitude of public administration bodies in Germany
to mandatory public participation, the government nevertheless applies
certain methods of building a culture of participation. Thus, when federal
or local authorities wish to launch a process of consultative public
participation, they, as a rule, announce a tender for impartial organizations
to implement a certain project of public involvement in management. So,
as we can see, the state does not directly undertake the organization of
the process of citizens’ participation in public administration, delegating it
to independent non-state entities under certain conditions. The latter are
obliged to ensure compliance with the goal and standards of high-quality
and effective public participation.

Today in Germany, the issue of using information technologies for the
development of online participation of citizens in public administration
is also acute. Currently, the "Democracy 4.0" project has been launched,
which allows establishing digital interaction of state authorities with
the public, but so far the sources do not contain information about the
effectiveness of its work.

A comparison of the state of ensuring online participation in Germany and
Ukraine shows that our state has taken significantly more steps in the
development of digital tools for the interaction of public administration
bodies with the public and digital transformation in general. German
researchers indicate the need to find a balance between the forms of
direct and deliberative democracy and the state’s warning against the
polarization of citizens’ opinions, which leads to careful and balanced use
of the possibilities of deliberative democracy [9, pp. 1-3].

The experience of Italy

In this state, considerable attention is focused on establishing effective
communication between local authorities and citizens-residents of certain
territories. An illustrative example is the Bologna Regulation of 2014, which
provided for the procedure for interaction between the administration and
citizens on matters of local importance. Its regulation is designed to ensure
cooperation between the public and the municipality, giving priority to
autonomous initiatives of citizens at the local level.
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Researchers of public participation in public administration in Italy point
to the uniqueness of Bologna’s experience in this direction, because this
Regulation became the first document in the state that was fully devoted
to the communication of the authorities with the public and at one time
laid the foundations for the development of such relations at the national
level. The Bologna Regulation enabled the real participation of citizens in
solving issues of local importance and brought local authorities closer to the
inhabitants of the territory. The public received opportunities to monitor,
evaluate and control the activities of local government bodies, as well as the
right to formulate and promote their own proposals [10, pp. 2-9].

Without ignoring Italy’s successes in establishing communications between
local authorities and the public, we should refer to the assessment of the
level of development of public administration in this country, published by
the European Commission in 2020. According to the body, Italy is included
in the list of European Union states that have problems with the efficiency of
management and citizens’ trust in the government, as well as a high level of
corruption. For example, in recent years, Italy, like other democratic states,
has put the issue of digitization of public administration on the agenda,
relevant legislation has been adopted, a number of electronic resources
for the interaction of authorities with citizens have been created, but the
indicators of public participation and approval by citizens of the innovative
tools that are being implemented by management bodies, remain low enough.
It is impressive that according to the results of the survey, even in general,
slightly more than 70 % of Italians regularly use the Internet [11, pp. 2-3].

Despite the many attempts by the Italian government to advance the
digital transformation agenda of public administration, there has been
mostly no progress. In 2016, on the initiative of the Prime Minister of Italy,
a digitization team was created in the country, which included talented
business representatives in the field of information technologies, and was
headed by a top manager of Amazon. The team set the goal of building an
operational, flexible and with convenient compatibility of all its elements
of the communication system of Italian public administration bodies. The
team pays considerable attention to the social factor, i.e. the accessibility
and convenience of the created products for the average citizen. For Italy,
which recently made all management decisions "behind closed doors" and
suffered from bureaucracy, the task of maximizing the transparency and
openness of the government became a great challenge [12, pp. 6-15].

It should be noted that involvement in reforming the system and forms
of public administration, as well as the development of mechanisms for
solving existing management problems of private entities, representatives
of the IT business, is indicative. In today’s conditions of rapid development
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of information technologies and their penetration into all spheres of human
life, the state as a subject is not capable of covering such a large array of
innovations on its own and must make the right decision to cooperate with
the private sector for the common goal of increasing the transparency and
openness of the management process, bringing closer with citizens, better
understanding of residents’ needs and prompt and effective response to
society’s requests.

The experience of France. French participatory democracy is based
on three main inviolable principles: 1) guaranteed right to information;
2) the participation of everyone (and not the "majority") and a harmonious
combination of offline and online forms of public participation in state
management; 3) effectiveness of participation: citizens must be heard, and
the state must give a reasoned response to each appeal.

Back in 1995, the National Commission for Public Debate (CNDP) was
established in France, which became one of the pillars of participatory
democracy in this country and thanks to whose activities today we can talk
about the ecological and high-quality French model of public participation in
public administration. Scientists point out that it is the approach of France
in the aspect of public debates (discussions) on important management
issues that can contribute to overcoming the crisis of public trust in state
authorities, provided it is comprehensively applied, i.e. expanding the
range of industries in which public discussions will be an effective tool for
building effective communication between authorities and citizens [13].

In 2019, the "Great Debate" was introduced in France, as a result of which
a number of important decisions were made in terms of public participation
in solving public administration tasks. Thus, 2,000 new local centers of
public services were created, as well as the Public Council, which consists
of 150 randomly selected citizens, who develop proposals for changes to
legislation. For the most part, public activism is observed in environmental
and social issues.

In recent years, significant steps have been taken in France to strengthen
the transparency and accountability of public officials. In 2016, the law
on ethics, rights and duties of officials, the law on transparency, the fight
against corruption and the modernization of economic life, the law on
the powers of the ombudsman and the protection of whistleblowers were
adopted. In 2017, a law on trust in political life was also adopted, aimed
at avoiding conflicts of interest. Also, in accordance with the legislation of
2016, a new Anti-Corruption Agency was created in France, the activities
of which allowed the European Commission to reach a favorable conclusion
about the state of fighting corruption in this country.
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France adopted the Public Action 2022 Program, which aimed at
digital transformation and simplification of procedures for providing
administrative services to citizens. The FranceConnect Platform technical
infrastructure was created for the provision of online services, as well as
a portal where users can leave their own feedback on the procedures for
the provision of administrative services requested, in order to identify the
weak points of the system and eliminate the shortcomings of its operation
[14, pp. 3-5].

At one time, the considerable interest and concern of French citizens in
issues of ecology and climate forced the state to look for new models of
building public communication. The public did not agree to participate
in the management process exclusively through the tools of deliberative
democracy, and this is how the model of joint construction (co-creation)
emerged, which involves the involvement of citizens together with
representatives of state bodies in the development of policies in order to
increase the democratic level of the provision of public services and public
trust in public institutions. At the same time the responsibility of all parties
involved in the joint creation of policy and development of draft legislation
is emphasized [15, pp. 4-6].

Conclusions

The study of participatory democracy as a phenomenon, its principles and
forms and mechanisms of public participation in public administration in
various foreign countries makes it possible to single out such, in the opinion
of the author, positive features of the analyzed countries’ approaches to
involving citizens in the process of making administrative decisions.

First of all, it is necessary to emphasize the rationality of the opinion that
in the period of state, political, economic, or any other crisis, the decision
to exclude the public from the process of state management is wrong.
The country’s population is the first to respond to changes. Citizens are
at the same time an indicator by which the situation within the state can
be assessed, and a source of expression of will, whose opinion should be
decisive. In the event of a crisis or other imbalance of public administration,
the public should be empowered to respond to them, as well as have the
right to propose solutions to problematic issues. It is impossible to limit
the public’s participation even in difficult political conditions, because in
every democratic country, public opinion is a priority for representatives
of state power, it directs and evaluates politics. In addition, citizens who
elected their representatives in public administration bodies should always
feel their own responsibility for the development or stagnation of the system
of this administration.

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2023. Issue 2(24) 35



Mycaimosa /]. I. Mexanizmu yuacmi epomadsiv y ny6aiuHoMy ynpagaiHHi: doceio 3apy6ijicHux Kpai

Secondly, the experience of implementing mechanisms of citizens’
participation in the management of state affairs of the Baltic countries is
extremely close and useful for Ukraine. The affinity of the legal systems,
as well as more or less the same rate of development of the institution
of public participation in management in Latvia, Lithuania, Estonia and
Ukraine, create a basis for the exchange of experience. An analysis of the
approaches of the Baltic countries to the legal and practical provision of
citizen participation in the management of state affairs, in particular the
practice of the functioning of electronic initiatives in Latvia, measures
to digitize public administration in Lithuania, online opportunities for
citizens of Estonia, allows us to single out promising directions for the
development of public participation in Ukraine: improvement of normative —
legal regulation of electronic petitions (adopting the Law of Ukraine "On
Electronic Petitions"), as well as mechanisms for the implementation of
norms that determine the content, form, procedure for submitting and
considering an electronic petition, expanding the number of online tools
for public interaction with public administration bodies.

Thirdly, the approaches of Western European countries (France,
Germany) to defining the essence and tasks of citizens’ participation in
the management of state affairs are interesting for Ukraine. Considerable
attention is paid to deliberative (deliberative) mechanisms, and participatory
democracy is not opposed to deliberative, their means complement each
other.

Thus, in France, public debates play an important role as a tool for
spreading public opinion, discussing socially significant issues, and
influencing representative power. Although the debates held among
citizens, their organizations, and businesses are not a form of direct
participation in management, because, as a rule, they do not have
an obligatory consequence in the form of an official reaction of public
administration bodies, nevertheless, the opinions expressed at public
debates are repeatedly became a prerequisite for making changes to social
and environmental legislation in France.

Germany’s governing bodies rely on the support of impartial non-
governmental organizations in matters where they feel the need to monitor
and take into account public opinion, providing technical support for
the process of citizens’ participation in the management of state affairs
in one form or another. Establishing cooperation between the state and
such organizations in the implementation of public participation is a
promising direction for the development of participatory democracy,
because it allows you to entrust the provision of participation to specialists
whose activities specialize in this. When the functioning of mechanisms for
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the implementation of citizens’ participation in the management of state
affairs is exclusively entrusted to representatives of public authorities,
who have a wide range of tasks, we can only talk about superficial, limited
provision of public participation. Therefore, the study of the experience of
Germany and other countries in the aspect of involving non-state impartial
organizations to ensure the implementation of citizens’ participation in
public administration is a promising solution for Ukraine.

The experience of Italy also shows the effectiveness of cooperation between
the state and business in matters of digitization of public administration.
The Italian government is actively involving IT specialists in the reform of
the management system taking into account modern requirements, the use
of the latest technologies in public administration.

Finnish researchers emphasize the significant influence of the public
on public administration due to the decentralization of power and
the assignment of local authorities to the responsibilities of providing
opportunities for citizens to participate in the decision-making of
management tasks. Undoubtedly, it is correct to think that participatory
democracy begins at the local level, because society must feel not only the
real presence of ways to influence management, but also get used to this
feeling, but also the responsibility for its participation on an equal basis
with state representatives.
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Abstract

One of the key aspects of the development of electronic administrative justice
in Ukraine is its compliance with European standards, which define important
principles, methods, and recommendations aimed at ensuring the efficiency,
accessibility, and quality of judicial activities in a digital environment. That is
why the purpose of this article is to analyze European standards and foreign
experience in the field of electronic administrative justice and the possibility
of their implementation in national legislation. The conduct of this research is
extremely important and relevant, as it will help to adapt the Ukrainian judicial
system to international standards and norms. The methodological basis of the
research is a set of general scientific and special methods of cognition, namely
the methods of dialectics, comparative law, system-structural, formal-logical,
etc. As a result of the analysis, it was concluded that significant attention should
be paid to the protection of personal data, confidentiality, information security,
as well as ensuring access to justice, impartiality, independence of judges, and
justice. The article also highlights the experience of implementing information
and telecommunications technologies in the system of administrative justice in
such European Union member states as Estonia, Lithuania, and Austria, as
well as Korea and China. It is noted that in these countries, electronic justice
has become an important part of justice, and in view of this, the key aspects
of their experience that can be useful for Ukraine are revealed. In addition, a
comparative analysis of foreign and domestic experience in the functioning of
electronic justice was carried out and the main reasons that slow down its
development in Ukraine were identified. It has been proven that the involvement
of advanced experience and best practices of foreign countries will significantly
contribute to the successful implementation of electronic administrative justice in
Ukraine. At the same time, it is important to take into account the unique context,
capabilities, and needs of the national judicial system.

Keywords: e-justice; electronic administrative justice; information and
telecommunication technologies; foreign experience; European standards.
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€BPOMNENChKi CTAaHAAPTH TA 3apYyOi>KHUM AOCBIiz,

Kpicrina BauyecsaBiBHa [IaTuropa*
HayioHaabHo20 wpuduvHozo yHigsepcumemy imeHi Apocaasa Mydpozo
Xapkis, Ykpaina
*e-mail: kristina.rossolova@ukr.net

AHoTania

OO0HUM i3 KNIIOUOBUX ACNEeKmMi8 Po38UMKY eSeKMpPOHHO020 AOMIHICMPAMUEHO20
cyoouuHcmea 8 YKpaiti € 8i0nogioHicme 1i020 egponelicbkum cmaHoapmam, siki
8U3HAUAIOMb SANJUBL NPUHYUNU, MEmMOOU Ma PeKoMeHOAUll, CnNPSMO8AHL HA
3abesneueHHs: ecpeKkmueHocmi, 00CMYNHOCMI ma sKocmi cyooeoi OislibHOCMI
8 yugpoeomy cepedosuwyi. Came momy memoro cmammi € aHal3 esponeli-
cbKux cmandapmie ma 3apybikHozo 0oceidy Yy cgpepi eneKmpoHH020 AOMIHI-
cmpamueHo20 CyOOUUHCMEA MA MONAUBOCMI IX IMNIEMEeHMAY Y HAYIOHATbHE
3arxoHooascmeo. IIpogedeHHsl Ub020 00CNIONKEHHSL € HA038UUATIHO 8ANUBUM MA
aKMyanbHUM, OCKIIbKU 00NOMoxKe adanmyeamu YyKpaiHceky cyoosy cucmemy
00 MUKHapoOHUx cmaHoapmis ma Hopm. Memoouky 00CniONeHHsT CmaHo8UmMb
CYKYNHICMob 302AbHOHAYKOBUX MA CNEeyialbHUX Memooi8 Ni3HAHHS, A came:
Memoou diaeKmuKU, NOPIBHSIbHO-NPABOSUTL, CUCMEeMHO-CmpYyKmypHuUil, gop-
MANBHO-N02IUHUT ma iH. Hacamneped y cmammi demanbHO NpoaHAi308GHO
egponelicbKi cmaHOapmu (PYHKYIOHYBAHHS eleKMPOHHO20 cydouuHcmea ma
MOIKAUBICMB (X IMNAEMEHMAUT 8 HAUIOHAbHE 3aK0H00a8Ccmeo. 3pobieHo 8UCHO-
80K, WO 3HAUHA Y8a2a NOBUHHA NPUOLIIMUCS 30XUCMY NEPCOHANLHUX OAHUX,
KoHpiOeHuiliHocmi, be3neul iHpopMmauii, a marork 3abesneueHHro 0ocmynHocmi
0o npaeocyoos, HeynepeorKeHoCmi, He3ariexxHocmi cyooie ma cnpaseoiu8oCmi.
ITpoaranizogaHo 00C8I0 8NPOBAOIEHHS THPOPMAYULUHO-MENeKOMYHIKAYLTTHUX
MmexHOoN02i Y cucmemy AOMIHICMpamueHo20 cyoouuHcmea makux KpaiH-une-
Hie €gponelicbkozo Coto3y, sik EcmoHis, Aumea ma Aecmpis,, a MaKox marKux
nepeoosux depxxas, sik Kopess ma Kumaii. ¥ yux deprkasax eneKkmpoHHe cyoo-
UUHCMBA CMAJO 8AXAUBOIO CKIA0080I0 NPABOCYO0sl, 4 MOMY SUCBIMIIOIOMBCSL
KA0U08l acnekmu ixHb020 00C8I0Y, SKI MOIKYMb 6Ymu KOPUCHUMU Ol YKpaiHU.
IIposedero nopisHsbHU aHani3 3apybikHo20 00C8I0Y PYHKUIOHYBAHHSL eNeK-
MPOHHO20 CYOOUUHCMBA 3 YKPATHCOKUM MaA 8UHAUEHO KAOUO08L acneKkmu, siki
CNOBUIbHIOIMb Uell po38UmMoK. 3a pe3ysbmamamu Haulo20 O0CHIOAEHHSL 3PO-
61eH0 BUCHOBOK, U0 3A1YyUeHHsl nepedo8ozo 00c8i0Y ma HAUKPAULUX NPAKMUK 3
THUWUX KPAiH MO2Ke 3HAUHOI MIPO0 CNPUSMU YCNIUHOMY 8NPOBAOIKEHHIO esek-
MPOHHO20 AOMIHICMpPAmugHoz0 cyoouurHcmea 8 Yrpaini. Ilpu ubomy s8axiugo
8paxosysamu YHIKAAbLHUN KOHMeKCcm, MosKaugocmi ma nompebu HauloHAaNbHOT
cyooeoi cucmemu.

KAr040Bi caoBa: eniekmpoHHUI cyod; eneKmpoHHe adMiHicmpamugHe CcYoo-
YUHCMBO; THPOPMAUIUHO-MENeKOMYHIKAYIUHI MexHON02ll; 3apybiKHUlL 00C8i0;
esponelicbKi cmaHoapmu.
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Introduction

E-justice is a modern and innovative paradigm of judicial activity that is
gaining more and more realization and significance in the modern legal
space. One of the key aspects of the development of electronic administrative
justice in Ukraine is its compliance with European standards, which
define important principles, methods and recommendations aimed at
ensuring the efficiency, accessibility and quality of judicial activities in the
digital environment. The normalization carried out by legal standards to
make judicial procedures predictable and homogeneous and grant equal
treatment is supplemented by the digital working environment [1].

The adaptation of Ukrainian legislation to the EU legislation is aimed
at harmonizing national rules and regulations with the standards and
provisions defined in the European legal space. The legislative framework
for such adaptation is set out in the Concept of the National Program for
the Adaptation of Ukrainian Legislation to the Legislation of the European
Union, which was approved by Law of Ukraine No. 228-IV of November 21,
2002. In accordance with the provisions of this Concept, its main tasks
are to create a legal framework for Ukraine’s integration into the European
Union, to develop Ukrainian legislation in the direction of its approximation
to the legislation of the European Union, to ensure compliance of Ukrainian
legislation with the obligations arising from international treaties concerning
Ukraine’s cooperation with the European Union, etc. [2].

The Strategy for the Development of the Justice System and Constitutional
Justice for 2021-2023, approved by the Decree of the President of Ukraine
of June 11, 2021 No. 231/2021, stipulates that the main task of improving
the justice system is to ensure the coordination and balance of the
improvement process, taking into account the further harmonization of
national legislation with the legislation of the European Union [3].

Thus, the process of adaptation of national legislation to European norms
and implementation of European standards in the field of electronic
administrative justice is a necessary step in building a modern and efficient
justice system, and also contributes to strengthening democracy and the
rule of law in Ukraine. The use of electronic technologies can improve the
accessibility of judicial services for citizens and increase their efficiency,
and foreign experience can provide important guidance for the development
of the administrative justice system in Ukraine.

The purpose of this article is to analyze European standards and foreign
experience in the field of electronic administrative justice and the
possibility of their implementation into national legislation. It is worth
noting that an in-depth analysis of European standards and foreign
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experience is an integral part of the development of the modern judicial
system. However, it is important to take into account that each country
has its own cultural, economic, social and legal peculiarities, and therefore
the implementation of foreign experience requires careful adaptation
to national realities and consideration of the specifics of Ukraine. In
particular, the most important aspect is not just copying other people’s
decisions, but their adequate and effective integration into national
legislation and court practice.

At the scientific level, the problem of implementation and functioning
of electronic administrative justice is relatively new. Such scholars as
N. Loginova, O. Bryntsev, N. Holubeva, N. Kushakova-Kostytska,
[. Kaminska, L. Serdiuk, O. Bernaziuk and some others have analyzed
certain aspects of electronic justice in Ukraine. However, there is currently
a limited number of scientific studies that would thoroughly consider
European standards and foreign experience in the implementation and
operation of the electronic administrative justice system. For example,
the only comprehensive scientific work in this area is the monograph by
N. Golubeva "Electronic Justice: International Experience" [4]. In this
regard, there is a need for additional research and analysis of European
standards and foreign experience in electronic administrative justice.

In particular, the relevance of such a study lies in the fact that Ukraine is
striving to improve the quality and accessibility of judicial services, as well
as to create an efficient and transparent justice system. E-administrative
proceedings can significantly improve these indicators, but it is necessary
to understand how it works in other countries that already have extensive
experience in this area. A study of European standards and foreign
experience will allow Ukraine to avoid possible mistakes and achieve its
goals in reforming administrative justice faster. This analysis will be an
important source of information for legislators, judges, and others.

Materials and Methods

Researching the European standards for the functioning of e-justice was
analyzed a set of regulations of international organizations in the European
space, such as the Council of Europe and the Advisory Council of European
Judges. In particular, the Council of Europe is actively working on the
development of standards in the field of e-justice. Its recommendations
relate to e-justice, electronic identification, and human rights in this
context. The analysis of these regulations and practices helps to understand
what standards and approaches exist in the European space regarding
e-justice and how these standards can be useful for Ukraine in the process
of reforming its judicial system.
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Researching the foreign experience in the implementation and functioning
of e-justice were used the official sources of foreign countries — the official
websites of the judicial authorities of countries that actively implement
e-justice and contain texts of legislation, resolutions, reports and other
materials. The author also researched and analyzed information on the
level of implementation of electronic technologies in the judicial system of
different European countries, which is available on the European e-Justice
Portal.

The research methodology was formed by a set of general scientific and
special methods of cognition, the use of which ensured the reliability and
validity of the results of the scientific research. The use of these methods
is mostly complex, due to the specifics of the topic of the scientific article.

The methodological basis of the study is the dialectical method used
to determine the specific features of European standards and foreign
experience of electronic administrative proceedings. The dialectical method
helps to consider not only the current state, but also the prospects for
the development of electronic court procedure in the context of European
standards and foreign experience. For example, what opportunities does the
European experience offer for further improvement of the national judicial
system.

The comparative legal method is used to analyze foreign experience in the
implementation and functioning of e-justice and European standards
in this area. The methods of analysis and synthesis made it possible to
analyze and systematize the main European standards used in the field
of information and telecommunication technologies in the justice system.

The system-structural method allows us to consider the e-Justice system
as a complex structure consisting of various components. The system-
structural approach helps to determine how effectively the system functions
in the context of European standards and how it can be improved.

The formal logical method was used to formulate conclusions and further
directions for improving electronic administrative justice in Ukraine, taking
into account the experience and practices of foreign countries.

Sociological methods, including observation, document analysis, and
generalization, were used to address other research objectives. In addition,
throughout the study, the methods of categorical and terminological
generalization, deduction, induction, analogy, etc. were used. In particular,
thanks to the methods of synthesis and generalization, the author identifies
the main shortcomings and prospects for the development of electronic
administrative justice in Ukraine.
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Results and Discussion

European standards of functioning of the E-justice in administrative
process

In the context of globalization and rapid technological change, the exchange
of experience and analysis of best practices are becoming key factors in the
successful development of any sector, including the judiciary. Considering
European standards and foreign experience in implementing information
and telecommunication technologies in administrative justice, Ukraine has
the opportunity to make its own choice on the way to reform and improve
administrative justice.

The European standards for the functioning of electronic administrative
proceedings are determined by a number of regulatory acts, including the
following:

1. Recommendation Rec (2001) 2 of the Committee of Ministers of the
Council of Europe to member states on the construction and restructuring
of judicial systems and legal information in an economical manner, adopted
by the Committee of Ministers on February 28, 2001 at the 743rd meeting
of deputy ministers.

2. Recommendation Rec (2001) 3 of the Committee of Ministers of the
Council of Europe to member states on the provision of judicial and other
legal services to citizens using the latest technologies, adopted by the
Committee of Ministers on February 28, 2001 at the 743rd meeting of
deputy ministers.

3. Recommendation Rec (2003) 15 of the Committee of Ministers of
the Council of Europe to member states on the archiving of electronic
documents in the legal sector, adopted by the Committee of Ministers on
September 9, 2003 at the 851st meeting of deputy ministers.

4. Recommendation Rec (2010) 12 of the Committee of Ministers of the
Council of Europe to member states on judges: independence, effectiveness
and duties, adopted by the Committee of Ministers of the Council of Europe
on November 17, 2010 at the 1098th meeting of the Ministers’ Deputies.
5. Opinion No. 14 (2011) of the Consultative Council of European Judges to
the attention of the Committee of Ministers of the Council of Europe on the
Information Technology Justice, adopted by the CCJE at its 12th plenary
session (Strasbourg, November 7-9, 2011).

6. Regulation (EU) 2016/679 of the European Parliament and of the Council
of April 27, 2016 on the protection of natural persons with regard to the
processing of personal data and on the free movement of such data and
repealing Directive 95/46/EC (General Data Protection Regulation).

7. Strategy for e-Justice for 2019-2023 2019/C96/04, approved on March
13, 2019.

44 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2023. Bun. 2(24)



Piatyhora, K.V. E-justice in Administrative Process: European Standards...

This is not an exhaustive list of legal acts in the field of electronic
administrative proceedings, but these documents define the basic standards
and principles of its functioning in Europe.

For example, Recommendation Rec (2001) 3 of the Committee of Ministers
of the Council of Europe to member states on the provision of judicial and
other legal services to citizens using the latest technologies, adopted by
the Committee of Ministers on February 28, 2001 at the 743rd meeting of
deputy ministers, contains the following provisions:

— the means of communication with courts and other legal institutions
(departments of registration of acts, etc.) should be simplified as much as
possible, using the latest technologies;

— it is necessary to use the latest technologies under the condition of
compliance with the requirements of security and confidentiality of private
information, namely to ensure the possibility of: opening proceedings
using electronic means; implementation of further procedural actions
within the framework of proceedings in the environment of electronic
document circulation; to receive information about the progress of the
case by accessing the court information system; receiving information
about the results of proceedings in electronic form; obtaining access to any
information relevant to effective proceedings;

— information in electronic form about legal proceedings must be publicly
available;

— information should be disseminated using the most widely used
technologies (currently the Internet);

— the state should, as far as possible, ensure the reliability and completeness
of the information it provides to individuals and the private sector [5].

In Opinion No. 14 (2011) of the Advisory Council of European Judges
for the attention of the Committee of Ministers of the Council of Europe
on Justice and information technologies, adopted by the CJEU at its
12th plenary session (Strasbourg, November 7-9, 2011), defined general
principles regarding the use of modern information and telecommunication
technologies in courts, including:

— the introduction of information and telecommunication technologies in
European courts should not harm the "human face" and symbolic meaning
of justice. This principle suggests that justice should remain a humane and
not a purely technical process, as it relates directly to people and disputes
between them;

— information and telecommunication technologies should not limit the
procedural rights of the parties, and therefore judges should be aware of
the possibility of such a threat and clearly distinguish both the advantages
and disadvantages of modern technologies;
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— when using electronic means in record keeping or in court proceedings,
judges must assess the impact of information and telecommunication
technologies, and in no case such technologies cannot be an obstacle to
the independent and impartial application of laws by judges;

— there is no need to abandon traditional means of access to information,
as not all individuals have access to information and telecommunication
technologies. This approach is a manifestation of concern for the socially
unprotected and vulnerable sections of the population,;

— the use of information technologies should not undermine the procedural
guarantees of persons who do not have access to modern technologies.
States should ensure that the necessary support is provided to those
parties to the case who cannot benefit from such access;

— it becomes especially important to provide guarantees that technical
failures that may occur when using information technologies in court
proceedings will not slow down the court process;

— in the event that the information and telecommunications system is in
the process of technical maintenance or experiences technical problems,
there should be the possibility of applying alternative solutions to ensure
the implementation of the legal process;

— it is necessary to pay special attention to the assessment of draft laws
related to the introduction of information technologies into the judicial
system. The Advisory Council of European Judges recommends that new
legislation in this area enter into force only after the establishment of
information systems that meet the requirements and after appropriate
training of court personnel;

— for the sake of international and European judicial cooperation, states
should consider the possibility of providing mutual access to national
judicial information and telecommunication systems and create such
systems so that they are compatible with each other (for electronic exchange
of necessary information, sending requests and messages to foreign courts,
for cross-border research of evidence, etc.);

— the access of individual employees to data and information contained
in registration logs, case materials, preparatory documents and draft
decisions, court decisions, statistics regarding the assessment of the
performance of judges and court management should be limited, this
information should be protected by an appropriate level of security;

— courts should ensure proper protection of databases of court decisions,
which should be established at the legislative level, since online access to
certain court decisions may violate the personal rights of individuals and
pose a threat to the interests of legal entities;

— standard forms of documents can be developed to support the writing of
a court decision or resolution;
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— the use of information technologies should not exclude the mandatory trial
of the case and the fulfillment of all other procedural formalities required by
law. Regardless of the circumstances, the judge must retain the authority
to summon the party to the court session, demand the presentation of
documents in their original form and conduct the interrogation of witnesses,
etc. [0].

Another important document that establishes the principles of the
functioning of electronic justice in Europe is the Strategy of electronic
justice for 2019-2023, which was approved on March 13, 2019. This
Strategy states that European e-Justice aims to improve access to justice
in a pan-European context and develops and integrates information
and communication technologies for access to legal information and the
operation of judicial systems.

According to this Strategy, European e-Justice shall:

— support the digital default approach, in particular by committing to
provide citizens and businesses with the possibility of digital interaction
with the authorities, as well as the integration of the digital default
approach into national and European Union legislation and thus guarantee
legal certainty and continuity interactions in the national and cross-border
context;

— operate according to the principle of one-time use, that is, avoid
redundant procedures and, in accordance with data protection rules, reuse
information entered into the system once for subsequent procedures, if it
is not outdated;

— be user-oriented, i.e. have applications, websites, tools and systems
designed with ease of use and empowerment in mind [7].

The legislative steps and technology developments followed by the EU
legislator concentrate on five main lines: (1) making digital communication
means compulsory between courts and competent authorities in cross-
border litigation; (2) requesting courts and competent authorities to
accept electronic communication from natural and legal persons when
these have chosen to make use of such means; (3) widening the legal
basis for the use of videoconferencing and other distance communication
technology for oral hearings and taking of evidence; (4) broadening the
use of identity recognition and trust services; and (5) creating the legal
framework and institutionalising the management of the e-CODEX cross-
border communication system [8].

In general, all international normative legal acts consider information
and telecommunication technologies as a tool that improves the justice
system, facilitates users’ access to the court and facilitates efficient
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and fast consideration of court cases. At the same time, considerable
attention should be paid to the protection of personal data, confidentiality,
information security, as well as the provision of such guarantees as: access
to justice, impartiality, independence of the judge, fairness and reasonable
terms of consideration of the case.

Thus, analyzing the national and European legislation in the sphere of
the functioning of electronic administrative proceedings, it is important
to note that in the integration of information and telecommunication
technologies into the justice system, Ukraine has come quite close to the
relevant European standards. Achieving compliance with the specified
European regulatory legal acts is important for our state, as they determine
not only the standards for the functioning of electronic justice, but also
provide important recommendations for ensuring the efficiency, security
and availability of judicial services in the context of modern technological
realities. Therefore, the European experience of introducing modern
information technologies in justice can be useful for Ukraine and help
avoid possible mistakes in the future.

Foreign experience of the E-justice in administrative process

Regarding the level of implementation of electronic administrative
proceedings in individual European countries, it should be noted that
it is quite different. This is due to the political, economic, cultural and
technological features of each country.

For example, on the European e-Justice Portal (the European e-Justice
Portal) you can find information about the level of implementation of
electronic technologies in the judicial system of various European countries.

Thus, Estonia is the European leader in the field of e-governance and
implementation of the concept of an electronic state. Estonia is also one
of the first countries in the world to successfully integrate electronic
technologies into the justice system.

Back in 2006, Estonia first developed a complex electronic information
system, and already 15 years later, this state has one of the fastest
electronic court proceedings in Europe.

The Estonian electronic court system consists of three components — the
central information system "e-File system", the court information system
"KIS2" and a public portal for citizens. The electronic file system (e-File
system) is the main information system that ensures the functioning of
e-justice in Estonia and allows you to submit administrative claims to the
court online, monitor the progress of cases, receive electronic documents,
submit appeals, etc. This electronic system transmits data to the court
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information system "KIS2", which is used for case management, namely, it
performs registration and automated distribution of cases, assigns court
dates, sends court summons, and automatically publishes court decisions.

In order to enter the electronic file system (e-File system), the user must be
authorized using an ID card or Mobile-ID. When logged into the electronic
system, users only have access to the legal proceedings and data in which
they are involved. Persons not involved in the process do not have access
to other people’s legal processes.

Procedural documents are submitted through the electronic system in
electronic format using a digital signature. In order to file an electronic
administrative lawsuit, you need to enter the text and all the necessary
data in a special form. The forms of the documents differ, but all have a
similar format: general information about the case, detailed information
about the parties, attached documents and payment of state duty must
be provided. The court renders a decision in electronic form, protecting it
with a digital signature of the judge or another similar technically secure
method. It should be noted that along with the electronic form of judicial
proceedings in Estonia, the traditional paper format of court proceedings
is preserved [9].

Another European country that has achieved significant success in the
process of integrating information technologies into administrative justice
is Lithuania.

The possibility of submitting administrative claims electronically was
implemented in Lithuania as early as July 1, 2013. The electronic exchange
of documents is carried out through the Lithuanian Judicial Information
System (LITEKO), which can be accessed through the Public Electronic
Services (PES) subsystem at https://www.teismai.lt/en and http://www.
epaslaugos.lt/.

LITEKO is an electronic platform that stores complete information about
every case pending in Lithuanian courts. This electronic system works
around the clock, and therefore all participants in the case can use its
functionality without hindrance. Procedural documents in administrative
cases can be submitted to the court of Lithuania by filling in the templates
available in the LITEKO PES subsystem, or by downloading ready-made
documents in the following formats: doc, docx, odt, rtf, txt. You can enter
the portal of electronic services using such tools as electronic banking, an
identification card or an electronic signature. Also, since 2013, lawyers and
attorney assistants can receive procedural court documents and familiarize
themselves with administrative case materials using electronic means of
communication.
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The functionality of e-judicial proceedings in Lithuania provides for the
possibility of drawing up and sending procedural documents, reviewing
case materials, monitoring case progress, and downloading case
materials. It is quite interesting in Lithuania’s e-judiciary that in the case
of submission of documents in the administrative process electronically
through the LITEKO system, users are given a 25% discount on the
payment of the court fee.

At the same time, taking into account that in Lithuania, electronic
administrative proceedings began to be used in 2013, the traditional
paper format of document exchange has been preserved in this country,
and therefore, the user can independently choose a convenient way of
communicating with the court [10].

Thus, Lithuania’s electronic system is an example of the successful
integration of information technologies into the administrative justice
system and how such technologies can improve the accessibility and quality
of justice.

The experience of the functioning of electronic justice in Austria is
interesting. In this European country, legal proceedings can be initiated
using the Electronic Judicial Movement (ERV) electronic information
system. Through this system, users can submit initial applications in the
administrative process, complaints, responses, appeals, etc. in electronic
format. There are two ways to use the ERV system: 1) through document
centers; 2) through the download service ("ERV fur alle").

Thus, two-way exchange of electronic documents with a court in Austria
can be carried out through special document centers. This service can
be used by any person, but for this it is necessary to register with the
document center and pay it a fixed monthly fee for the provision of
services, as well as a fee for each individual transfer of documents. The
basic monthly fee charged to the user is about 20 euros per month, and
the document transfer fee is about 30 cents. The use of this method of
document exchange is generally not mandatory, but lawyers, notaries,
banks, insurance companies, state social security institutions, financial
prosecutor’s offices and bar associations are obliged to use document
centers exclusively when applying to court.

At the same time, there is an alternative free way for Austrian citizens to
electronically transfer documents to the court through the download service
("ERV fur alle"). You can use this service with a citizen card (ID Austria).
However, unlike document centers, the document upload service ("ERV fur
alle") works only in one direction - for submitting electronic documents.
That is, return documents are not received through this service [11].
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Analyzing the foreign experience of implementing electronic administrative
proceedings, it is important to take into account the practice of such
advanced countries as Korea, China, the USA, Singapore, Japan, Canada
and Australia.

The electronic justice system in the Republic of Korea is one of the most
developed in the world. This state pioneered the use of electronic features
to streamline court processes, launching electronic case management back
in the 1980s.

Thus, in 1986, a civil case management system was launched, with the
help of which the civil case proceedings were partially computerized. In
2002, work was completed on the development of the Case Management
System, which was used by all judges for the computerization of all
types of cases, including administrative ones, namely for receiving cases,
distributing cases, managing official documents, maintaining documents,
saving documents, etc. In 2007, JUSTICE was implemented — a system for
supporting the work of judges, which provides for the planning of court
hearings, conducting cases, writing decisions in electronic form.

The Electronic Document Filing System (ECFS) was first launched on 26
April 2010 for patent cases. This new system was introduced as a new
generation Case Management System model to support a paperless court
process. In January 2013, the ECFS was expanded to handle administrative
cases.

The Electronic Case Filing System (ECFS, http://ecfs.scourt.go.kr) is
Korea’s electronic judicial system. It is a comprehensive system that allows
litigants and their attorneys to file and conduct cases and access court
information and proceedings electronically. They can submit all court
documents, documentary and digital evidence online without physically
visiting the courts. After filing a case through ECFS, plaintiffs receive email
and text notifications when other parties file lawsuits. If the defendants
consent to e-mail submissions, they may also receive e-mail notices of
other parties’ submissions. Such notification, together with access to case
materials and procedures in electronic form, allows all parties using the
ECFS to quickly check the current status of the proceedings [12].

It is worth noting that Korea did not immediately abandon the paper-based
judicial system. In order to allow users to adapt, in Korea they left the paper
processing of the case on demand, and only then gradually this country
moved to a paperless system. Also, to convince users to switch to electronic
submission of documents to court in Korea, they reduced the court fee by
10 % for lawyers who use electronic submission and created online help
centers with frequently asked questions to inform users.
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After the introduction of the electronic document exchange system, in 2016
about 60 % of the documents submitted to the court were presented in
electronic format.

Also, it is very interesting and effective enough for the development of
electronic justice that electronic courtrooms have been created in Korea.
Electronic courtrooms are well equipped with electronic technology and
devices including computers, DVD players, etc. Both parties and witnesses
can use these devices during the trial. In addition, electronic courtrooms
improve the transparency and accessibility of court proceedings. Judges
and other participants in the court proceedings, such as parties, lawyers,
can view the stenographic notes typed by the court reporter in real time on
their computer screens.

Evaluating the experience of implementing electronic justice in different
countries in the context of the possible application of their approaches,
China also deserves special attention.

In China, since 2016, an electronic court system known as the "Smart
Court SoS (System of Systems)" has been used. This system is aimed at
introducing modern technologies and information systems into the judicial
system to improve the quality and efficiency of the judiciary. "Smart Court
SoS (System of Systems)" is based on the use of artificial intelligence as a
key element of the system.

"Smart Court SoS (System of Systems)" is a multi-level system that covers
all stages of the dispute resolution process, from online mediation, court
hearings, adjudication and enforcement. Most interestingly, however, it
has the ability to automatically scan court cases for citations, as well as
recommend laws and regulations to judges, draft legal documents, and
correct what it considers "human errors" in court decisions. In other
words, "Smart Court SoS (System of Systems)" represents a revolutionary
step in the direction of combining justice with advanced technologies and
introduces the possibility of solving cases with artificial intelligence in the
future.

In particular, in China today, virtually every judge consults with artificial
intelligence in every case. If the judges disagree with the machine’s
recommendation, they must provide a written explanation. According to
statistics, the introduction of artificial intelligence in China’s judicial system
reduced the average workload of judges by more than a third and saved 1.7
billion working hours for Chinese citizens from 2019 to 2021. In addition,
over 300 billion yuan (US$45 billion) was saved through the use of smart
court during the same period, which definitely indicates the effectiveness
of using this system [13].
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In the United States, the electronic court system with free access — PACER,
which allows obtaining information about the court document, reading the
register of applications, studying the progress of the case and the history
of decisions, as well as viewing the calendar of scheduled hearings. The
CM/ECF application in the form of a personal account is used to submit
documents to the courts, access to which is provided by a state-issued
password, and all documents must be sent in pdf format. The formed
"Electronic archive of cases" allows a person to get information related to
litigation almost instantly for acquaintance [14].

So, summarizing the experience of implementing electronic administrative
proceedings in different countries of the world, it is worth noting that the
trend of using advanced technologies to transform the judicial system is
currently quite popular and is actively implemented in other countries to
modernize and improve the justice system. Technological progress makes
it possible to automate court processes, ensure the availability of court
services, and make judicial proceedings more efficient and transparent
through the use of artificial intelligence, electronic document storage
systems, and online platforms. Also the most effective e-justice operates
in those countries where there is no "paper" mediation during the transfer
of electronic documents at the stages of the trial, that is, there is the
possibility of the existence of all judicial information in the case in digital
form (at least in parallel with the possibility of using the traditional, paper
form) [15].

Countries that have already successfully implemented e-administrative
justice demonstrate that it contributes to speeding up the judicial process,
reducing costs and improving the quality of decision-making.

Carrying out a comparative analysis of the level of integration of information
and telecommunication technologies in the administrative justice system of
Ukraine with other advanced countries in this field, it is worth noting that
even if our state is still at the initial stage of this process, certain positive
changes and prospects can already be noted. In particular, Ukraine has
already introduced an electronic court platform. The e-court provides the
parties with opportunities such as payment of court fees online, obtaining
information on the stages of the judicial proceeding, sending procedural
documents to the parties to a trial by electronic means, sending a court
summons in the form of SMS-messages, electronic acquaintance with court
case materials and generation of powers of attorney, online participation in
court hearings, electronic commencement of an action and submission of
documents, and electronic communication about the consideration of the
case through the "DIIA" application [16].
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The concept, taken as the basis of electronic justice in Ukraine, meets
modern requirements and trends in the field of information technologies,
and has significant prospects for further development.

At the same time, there are several key aspects that slow down the
development of e-judiciary in Ukraine compared to other advanced
countries in this field, namely:

Advanced countries already have a developed infrastructure and wide
access to the Internet, which is the basis for the effective introduction of
technology into the judicial system. Ukraine is also taking steps to improve
its infrastructure, but it may take a lot of time and money to reach a similar
level.

Some advanced countries are already introducing artificial intelligence
into the judicial system to help judges make decisions and analyze
evidence. The Smart Court SoS (System of Systems) project in China is
one impressive example of such an initiative. The implementation of such
a system in Ukraine can have several advantages: artificial intelligence
can help automate the process of evidence analysis and ensure faster
decision-making, which will contribute to more efficient consideration of
administrative cases; artificial intelligence is based on algorithms and data
analysis, which helps to provide more objective decisions, not depending
on emotions or side factors; automation of evidence analysis and decision-
making support can reduce the burden on judges, allowing them to perform
their duties more efficiently; artificial intelligence can perform accurate
and in-depth analysis of evidence, revealing connections and patterns
that may be difficult to detect manually; the use of artificial intelligence
can help avoid "human errors" and increase the level of justice. Also,
with the help of artificial intelligence, in the future, it will be possible
to introduce automated consideration of typical administrative cases,
which will significantly reduce the burden on judges and speed up court
proceedings.

Advanced countries pay great attention to cyber security and data
protection in judicial systems. Ukraine must also ensure a high level of
data protection and information security.

Advanced countries and their populations are already actively using
electronic platforms for electronic exchange of documents with the court,
gradually replacing the paper form of judicial proceedings. In order to
encourage the population to switch to the electronic format of judicial
proceedings, some countries have taken additional measures, for example,
reducing the size of the court fee in case of filing an electronic administrative
claim. This approach can be a good example for popularizing electronic
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administrative proceedings in Ukraine and encouraging citizens to switch
to the electronic format of justice.

Conclusions

The world practice is actively implementing and focusing on information
technologies in judicial proceedings, reducing the orality and immediacy
of court procedures. One of the most important initiatives of the European
community is the creation of standards and recommendations for the
implementation of electronic justice in member countries, as well as
ensuring the possibility of mutual access to national judicial information
and telecommunication systems in the middle of the European Union
countries. Studying the foreign experience of implementing electronic
justice, it is worth noting that such countries as Korea, China, Lithuania,
Estonia, Austria and some others have achieved considerable success
in this field. For example, in China Project "Smart Court SoS (System
of Systems)" Project "Smart Court SoS (System of Systems)" artificial
intelligence has been introduced into the judicial system, which helps
judges in making decisions and analyzing evidence. In Korea, electronic
courtrooms have been established, which are equipped with electronic
technologies and devices for consideration of cases in an electronic format.
In Lithuania, in the case of submitting documents in an administrative
process electronically through the LITEKO electronic system, users are
given a 25 % discount on the payment of the court fee.

Regarding the application of similar practices in Ukraine, it is worth noting
that potentially, in the future, a stage may come when artificial intelligence
will help solve issues related to the consideration of cases or the writing of
court decisions. However, the consideration of cases on their merits and
the resolution of complex legal issues require the participation not of a
computer and artificial intelligence, but of qualified judges who are able to
take into account all aspects of the case and make fair decisions. In our
opinion, this applies even to minor cases, as each case is individual. That is,
in this case, the subjective factor is important, which artificial intelligence
will never be able to replace. E-justice can provide tools to support judges
in their work, but not replace them. That is why electronic justice is an
effective mechanism precisely for the automation of bureaucratic judicial
processes (document circulation, etc.) or, for example, to consider typical
procedural issues (opening of proceedings, leaving motionless, etc.).
We believe that the use of electronic court hearings, which has been
successfully implemented in Korea, is an effective example for Ukraine.
This experience can be useful, especially given the active use of court
hearings in the video conference mode in Ukraine due to the situation with
COVID-19 and the war throughout the country. Also taking into account
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the difficulties with the technical support of judges, the implementation of
such a practice could be a positive step for the judicial system of Ukraine.

Therefore, the study of European standards and the experience of foreign
countries in the field of the functioning of electronic administrative
proceedings reveals important aspects that have a high potential for
improving the judicial system of Ukraine. Foreign experience shows that
the introduction of electronic justice can significantly increase the efficiency
of court processes and ensure greater accessibility for citizens. This makes
it possible to speed up the consideration of cases, reduce administrative
costs and ensure greater transparency in court decisions.

However, it is important to consider that the introduction of e-judiciary
should take into account national characteristics and context. Each country
has its own unique requirements and challenges that require an individual
approach. At the same time, foreign experience can serve as a valuable
source of information for improving electronic justice in Ukraine.
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Abstract

The article analyzes problematic issues related to competition and the legal
regulation of the outdoor advertising market. This form of advertising remains
effective in promoting goods and services, despite the rapid development of new
technologies and the widespread popularity of the Internet. Outdoor advertising
is one of the most heavily regulated types of advertising, with the current laws
outlining several requirements and the necessity of obtaining a placement
permit. However, the legislation governing the placement of outdoor advertising
is not perfect. Some issues are controversial, and others are not addressed
by the legislation at all. Since many matters concerning outdoor advertising
placement are left to the discretion of local self-government bodies, there is a
risk of creating additional barriers to market entry and negatively impacting
competition in the market. Therefore, there is a need to analyze the problematic
issues in the outdoor advertising market and find solutions. Based on the
conducted research, the author proposes amendments to the current legislation
to enhance competition in the placement of outdoor advertising.

Keywords: outdoor advertising, economic competition;, unfair competition;
market regulation; legal regulation of outdoor advertising.
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AHoTamuia

Y ecmammi ananizyromsest npobremHi NUMAHHS KOHKYPEeHUll ma npasosoz2o
pe2ynto8aHHsL PUHKY PO3MIULEHHSL 308HIUUHbOT pexnamu. Taka peknama e egpex-
mueHum 3acobom npocysarHst mosapisa ma nocnye. Hezeaxarouu Ha weuokuii
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PO38UMOK HOBIMHIX MEXHO02II MaA WUPOKY NONYJSIPHICMb Mepexxi [hHmepHem,
308HIUWHS periama He empauae ceoei nonyaspHocmi ma egpekmusHocmi. 30e-
HIUWHSL peKiama € 00HUM i3 HallOL1bWL IOPUOUUHO 8PEe2YIbO8AHUX 8UOI8 PeKAMU,
00 51K020 3aKOHO0ABCMBOM 3AKPINIEHO HU3KY 6UM02, 30Kpema HeobXiOHicmb
OMPUMAHHSL 003802Y HA PO3MIUEHHsT makoi perxaamu. [Ipome 3arxoH00a8cma8o
8 cghepi po3mMiueHHsl 308HILUUHBLOL peKaamu He € O0CKOHANUM. [esiki NUMAHHSL €
cynepeunusumu, a 0esiKi 83azaJll He 8pe2y1b08AHI 3AKKOHO00ABCMBOM. 38ArKAOUU
Ha moll ¢phaxkm, wo 6azamo NUMAHb U000 PO3IMIULEHHSL 308HIUUHBLOL peKiamu
3aUUWeH] 3aK0H00a8yUeM Y KOMNemeHyii opeaHis Micueso20 camo8psioye8aHHsi,
icHye Hebe3nexa cmeopeHHsi 0ooamKosux bapepie 0t 8x00Yy HA PUHOK I, SIK
Hacni0oK, HeeamueHo20 8NAU8Y HA KOHKYPEeHUll0 HA PUHKY. 3a3HaueHe c8io-
UuUmMb NPo HEeobXiOHICMb AHANI3Y HASBHUX HA PUHKY 308HIULHbLOL peKiamu npo-
6leMHUX nUMaHb ma NoOWYKy wsxie ix eupiueHHs. Ha ocHosi nposederozo
00CNiOXKEHHST a8mMopKa NPONOHYE 8HEeCmU 3MIHU 00 UUHHO20 3aKOHO0A8CMB8A
O/151 NOCUNEHHSL KOHKYPEHUIl HO PUHKY PO3MIULEHHSL 308HIUULHBOL peKaamMU.

KAXO4YOBi cAOBa: 308HIWHSL pEKNAMA; €KOHOMIUHA KOHKYPEHUis; Hedobpoco-
8ICHA KOHKYPEHUIsl, pesyio8aHHsL PUHKY;, Npasoee pezysto8aHHs. 308HIULHBLOL
pexnamu.

Introduction

Outdoor advertising emerged throughout North American and European
urban areas in the late 1700s as a commercialization of exterior surfaces
on highly-visible buildings [1]. Outdoor advertising is an integral part of
modern society; it surrounds us everywhere and influences the formation of
social consciousness. The outdoor advertising market is immensely popular
among manufacturers, as it helps attract the attention of a wide range of
consumers to goods and services.

Outdoor advertising reaches customers outside their homes — on the street,
in public places and when traveling [2]. Evidence shows that advertising
can open doors for an industrial salesperson, in addition, several studies
found that advertising generates awareness and favourable attitudes
thereby supporting sales rather than directly causing them [3]:

— can open doors for an industrial sales person (Ray, 1982) and several
studies;
— can open doors for an industrial sales person (Ray, 1982) and several
studies;
— can open doors for an industrial sales person (Ray, 1982) and several
studies.

Considering this, the legal regulation of the outdoor advertising market,
including the placement of such advertising and competition in the market,
is an important issue that requires detailed study. The current legal
framework governing the outdoor advertising market is not perfect, and this
imperfection can also have a negative impact on competition in the market.
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The purpose of this article is to analyze the main issues concerning
competition in the outdoor advertising market and to develop proposals
for overcoming these problems and enhancing competition in the market.

The advertising market and its state in any country with a market economy
serve as indicators of the country’s economic, political, cultural, social,
and innovative development. Competition is an inherent feature of market
relations, and there exists an objective need for advertising in conditions
of high market competition. At the same time, advertising itself is a factor
that influences the level of competition.

The population’s demand for goods and services plays a significant role
in shaping the landscape of competition. Advertising serves to stimulate
this demand, yet it also grows in response to favorable economic and
financial conditions among the population. As such, the evolution of the
advertising market undoubtedly reflects positive trends within both macro-
and microeconomic realms. Conversely, a decline in this market serves as
an indicator of adverse shifts in the economy and politics [4].

Competition is a fundamental concept that reflects the essence of market
relations. Understanding the nature of competition, its various forms,
manifestations, methods of competitive struggle, and the factors influencing
the readiness of economic entities to engage in competition is crucial for
enhancing the efficiency of these entities [5].

Competition entails a struggle between enterprises, representing an
economic process of interaction between them. The objective of this
interaction is to secure optimal sales conditions for products, meet the
diverse needs of buyers, and consequently, yield higher profits.

Distinctive features of the outdoor advertising market, in comparison to
other advertising markets such as transportation advertising, television
advertising, radio advertising, and print media advertising, include
specialized regulations for its governance, distribution methods, and the
composition of market participants.

Currently, outdoor advertising stands as an indispensable form of
advertising. It boasts qualities of high efficiency, subtlety, and accessibility
across varying budgets. The popularity and significance of this advertising
form stem from its ability to employ a diverse array of formats and
combinations. Despite the advancements in advertising technologies like
the Internet and digital media, outdoor advertising maintains its stability
and even holds substantial developmental potential [6]. Many studies have
proved that consumers are becoming accustomed to accessing product
information online when they encounter offline advertisements [7].
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Literature review

Numerous Ukrainian and international scholars have studied a broad
range of advertising-related topics, including the legal aspects of advertising
placement, encompassing: L.M. Zhukovska, Yu.l. Zorina, O.H. Kurchyn,
L.V. Mamchur, M. Chepeliuk.

Nevertheless, the current economic legal scholarship lacks an all-
encompassing examination of how the legal framework governing outdoor
advertising placement influences competition within this market. This gap
underscores the need for conducting the research reflected in the present
article.

Outdoor advertising serves as an effective tool for influencing the consumer
goods sector, tailored to capture the attention of wide segments of the
consumers. In the present day, advertising ranks among the most important
factors shaping individuals’ perception of the world, shaping their value
systems, and potentially even reshaping their lifestyles [8].

Materials and Methods

Considering the research subject outlined by the author, she chose to
employ a comprehensive approach in applying research methods during
her study. Specifically, through the use of theoretical analysis method, the
author of the article successfully examined numerous existing theoretical
studies in the field of economic law.

The methods of synthesis and critical analysis enabled the author to
consolidate various theoretical sources and derive conclusions and
generalizations. Additionally, the author employed the dialectical method,
which facilitated a comprehensive investigation into and revelation of the
nature of competition in the outdoor advertising market. To analyze the
present legal framework and the content of legal norms, the author of the
study utilized the formal legal method.

The formal-logical method enabled the identification of existing
shortcomings in the current legal regulation of the outdoor advertising
market and its competition, as well as the formulation of potential solutions
for these challenges.

Through the intricate utilization of the abovementioned methods, the
author successfully conducted a comprehensive study of the nature of
competition in the outdoor advertising market, addressing its associated
challenges. Our analysis encompassed an evaluation of how the degree of
competition influences both the growth of the outdoor advertising sector
and the overall state economy. We identified deficiencies within the existing
legal framework concerning outdoor advertising placement, recognizing
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their detrimental effects on the level and progression of competition in the
examined market.

The comprehensive approach to selecting research methods was
instrumental in unveiling the study’s subject matter and formulating
practical recommendations. The implementation and practical application of
these recommendations are poised to yield a positive impact on competition
in the outdoor advertising market.

Results and Discussion

Outdoor advertising captivates with its diversity, rendering it a universally
effective medium to engage a vast spectrum of consumers. Based on their
functional purposes, the subsequent categories of advertising can be
discerned: posters and billboards (both mobile and stationary); printed
promotional materials; advertisements affixed to corporate or public
transportation, among others [9].

Advertising has long been an essential tool used by firms [10]. Advertising
serves as a form of information for consumers, aiding them in discovering
specific products and services, including their attributes, design, quality,
and available alternatives. It’s important to note that the information
presented in advertising doesn’t always precisely reflects the reality; rather,
it often exaggerates the qualities of the product.

D.A. Kiveliuk underscores that the impact of advertising on consumers
possesses a distinct nature with dual significance: firstly, to convey
informative messages about product attributes, and secondly, to engage
the consumer as a participant in the transaction [11].

Legal framework governing advertising activities

The existing legal framework for advertising activities comprises both
laws and regulations. The legal norms governing activities in the field of
advertising are primarily focused on preventing unfair competition in the
advertising placement market and safeguarding consumer interests [12].

The current legislation that governs various aspects of advertising
placement is complex in its nature, encompassing both private and public
legal norms. This complexity arises from the necessity to harmonize both
public and private interests within advertising relationships [13].

In accordance with para. 7 of Art. 1 of the Law of Ukraine "On Advertising"
outdoor advertising means advertisement placed on special temporary and
stationary constructions located in open areas as well as on exteriors of
houses, buildings, on elements of street equipment, above street roads and
traffic ways [14].

62 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2023. Bun. 2(24)



Vaksman, R.V. Problematic Issues of Competition in the Outdoor Advertising Market

Advertising exclusively pertains to information regarding products or services
with the intent of shaping or sustaining awareness among consumers,
fostering their interest in said goods and services. As such, advertising
should include calls to purchase a product or service, exaggerate its qualities,
or highlight its notable qualities. Without these elements, information about
a product or service wouldn’t be classified as advertising [15].

Certain requirements for the placement of outdoor advertising are also
laid down in the following legal acts: Laws of Ukraine "On Advertising",
"On Improvement of Settlements", "On Local Self-Government in Ukraine",
"On Protection of Cultural Heritage", "On the Permit System in the Field
of Economic Activities", "On Administrative Services"; "Standard Rules for
Outdoor Advertising Placement", Approved by Resolution of the Ukrainian
Government dated December 29, 2003 No. 2067; Standard Rules for
Outdoor Advertising Placement Outside the Boundaries of Settlements,
Approved by Resolution of the Ukrainian Government dated December 5,
2012 No. 1135.

Recognizing the inadequacy of the current legal framework for outdoor
advertising, the legislator introduced for consideration Draft Law No. 5094
"On Amendments to Certain Laws of Ukraine to Improve Legislation in the
Field of Outdoor Advertising". This Draft Law, aimed at amending certain
Ukrainian laws to enhance the legislation governing outdoor advertising,
was passed in its first reading. Subsequently, on February 18, 2023, the
draft law was added to the agenda of the Verkhovna Rada of Ukraine [16].

Presently, the draft law has not yet been enacted. Nonetheless, we deem
its adoption imperative in the near future, as the law seeks to align and
standardize the legal framework governing outdoor advertising.

Beyond the various requirements stipulated in the Law of Ukraine "On
Advertising", the primary distinctive aspect of outdoor advertising placement
is the necessity to obtain a permit for its placement.

According to para. 3 of the Standard Rules for outdoor advertising
placement, the placement of outdoor advertising requires permits and must
adhere to the process outlined by the executive bodies of village, settlement,
and city councils [17].

A permit is a document of a specified format, granted to an outdoor
advertising distributor based on a resolution by the executive body of a
village, settlement, or city council. This document confers the privilege
to display outdoor advertising within a defined timeframe and location.
The permit serves as the legal basis linking the initiation of contractual
relationships in the outdoor advertising market, effectively legitimizing the
placement of advertisements.
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The variety of outdoor advertising means is indeed impressive, making
it challenging to discern consistent patterns in how advertisers present
their intended messages to the target audience. These messages can take
on various forms. Furthermore, as cutting-edge technologies continue to
advance, novel advertising mediums continually emerge.

Existing problems of the outdoor advertising market

The Antimonopoly Committee of Ukraine, in the Report based on the results
of their research of the outdoor advertising market, pinpointed the most
common problems, including [6]:

1) Demands for the submission of supplementary documents beyond
those outlined in the Standard Rules for outdoor advertising placement, as
prerequisites for obtaining an advertising placement permit;

2) Additional barriers to market access include the involvement of additional
bodies in market admission procedures;

3) Different (discriminatory) fees for the temporary use of advertising
media locations without objective reasons result in the creation of unequal
conditions to market access for conducting business activities;

4) An existing moratorium on issuing permits for the placement of outdoor
advertising.

5) An advantage of communal enterprises is their ability to combine
administrative functions and economic activities in the market. This
positioning gives them a favorable edge over private ownership competitors;
6) The lack of legislative regulation regarding the dismantling procedure of
advertising media results, among other things, in the arbitrary and illegal
placement of advertising structures. This distortion of competition in the
market is also a consequence;

7) Unauthorized placement of outdoor advertising without obtaining the
required permit.

A thorough analysis of the outlined issues in the outdoor advertising
placement market leads to the conclusion that these problems collectively
exert a negative influence on market competition, causing varying degrees
of distortion. Furthermore, each of these issues can be traced back to
the imperfect legal regulations governing the outdoor advertising market.

An additional distinctive characteristic of these problems is their
interconnected nature. For instance, the presence of supplementary
market entry barriers or discriminatory conditions can give rise to
issues such as unauthorized outdoor advertising placement. Similarly,
unregulated dismantling of advertising infrastructure can contribute to
a scenario conducive to arbitrary and illegal placement of advertising
structures.
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Author’s proposal

Considering the adverse outcomes stemming from issues in the outdoor
advertising market, the author in the present article proposes implementing
the following modifications to the existing legislation:

1. It is recommended to develop and approve a comprehensive Procedure for
dismantling advertising media. This procedure should intricately outline the
conditions and steps involved in dismantling advertising infrastructure. By
doing so, it would effectively curtail arbitrary and unauthorized placement
of advertising structures. This, in turn, would mitigate the potential for
market competition distortion in the outdoor advertising sector.

2. Integrate into the existing legislation provisions aimed at strengthening
oversight over the illegal placement of outdoor advertising. The current
supervision of compliance with legal prerequisites for permit acquisition
proves insufficient, leading to frequent cases of outdoor advertising being
displayed without proper authorization.

3. Propose the prohibition of enacting moratoriums on outdoor advertising
placement. However, it is advisable to mandate local self-government
bodies to seek consultation with the Antimonopoly Committee of Ukraine
in cases of potential need for such a moratorium under exceptional
circumstances. In such instances, the local self-government entity should
substantiate the justification and necessity for introducing an advertising
moratorium or permit ban. The Antimonopoly Committee of Ukraine,
in turn, would evaluate the moratorium’s potential impact on market
competition, granting approval only if significant negative consequences
are not anticipated.

4. Enact a prohibition on granting temporary use of advertising media
locations to communal enterprises that combine administrative functions
and economic activities in the outdoor advertising placement market.
Implementing these measures will effectively uphold a robust level of
competition in the market.

5. Enhance monitoring of any additional barriers and discriminatory
conditions in the market entry, aiming to prevent discrepancies in fees for
temporary usage of advertising media locations without valid justifications.
Specifically, it is essential to establish an exhaustive catalog of exceptional
circumstances at the legislative level where varying fees for temporary
advertising location use are not considered to be discriminatory.

These described recommendations have the potential to enhance
competition in the outdoor advertising market, while also enhancing
transparency and clarity of market conditions for business entities.
Consequently, this will encourage enterprises to engage in outdoor
advertising activities more frequently, contributing to the promotion of
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goods and services. Ultimately, this could lead to an improvement in the
economic well-being of the state.

Conclusions

Competition serves as a vital indicator of a country’s development and state
of economics in a country with a market economy. It is through competition
that superior products, whether goods or services, are nurtured.
Advertising plays a pivotal role in fostering this competitive environment,
yet it simultaneously raises the significant issue of competition within the
advertising market itself.

In the article, the author arrives at the conclusion that the legal regulations
governing the outdoor advertising placement market are not perfect. The
author analyzes contemporary issues within the outdoor advertising market
and proposes recommendations for amending the existing legislation. These
suggestions aim to foster competition in the outdoor advertising placement
market, ultimately leading to the growth and enhancement of the market
itself.

Specifically, the author suggests the following measures: developing and
implementing a Procedure for dismantling advertising media; enhancing
oversight against unauthorized outdoor advertising placement; imposing a
prohibition on introducing moratoriums for outdoor advertising placement
without approval from the Antimonopoly Committee of Ukraine; restricting
the granting of temporary usage of advertising media locations to communal
enterprises merging administrative functions and economic activities
in the outdoor advertising market; strengthening control over potential
additional barriers or discriminatory access conditions to the market,
thereby preventing disparate fees for temporary advertising location use
without valid and objective justifications.
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Abstract

The author of the research article raises current legal issues regarding the reg-
ulatory challenges associated with the commercialization of outer space, with a
particular focus on space tourism. The study aims to solve the legal dilemma of
the lack of a legal framework that would define commercial spaceflight because
this problem creates ambiguity in the understanding of the phenomenon of space
tourism and raises concerns about the regulatory way of space exploration by
private companies. The methods of analysis consist of the benefit of theoretical
aspects of international space law for the designation of a mutual understand-
ing between commercial interests and the principles of space exploration. The
obtained results of the study lead to the conclusion that the main factor that
inhibits the implementation of proper legal regulation of commercial space activ-
ity is uncertainty in the application of one or another law to regulate flights
with space tourists, which, in the opinion of the author, should be eliminated
employing regulatory direction on the proper legal regime, a clear definition of
the boundary between outer space and air space, the weight of the norms of
international law as opposed to the applications of states regarding the expedi-
ency of the norms of national law. The author’s solution is the initiative for the
governance of the unsettling areas through contractual arrangements. This idea
is due to the results of the study about the predictability of the potential loss
of relevance of international space law for the regulation of commercial space
flights, therefore the auxiliary role of contract law is delivered. For its implemen-
tation, the author emphasizes the prospect of maintaining a regulatory course
on (i) management of property rights, (ii) management of space resources in the
direction of prohibition of appropriation and commercial colonization of celestial
bodies; (iii) provisions for liability in the event of flight anomalies, safe rescue
accidents, and the return of space tourists.

Keywords: space tourism, non-astronauts; principles of outer space exploration;

state claim of jurisdiction; United Nations Treaties on Outer Space; contractual
partners.
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AHoTania

Y ecmammi posansHymo aKkmyaibHi NUMAHHSL NPABO8020 PeYs08AHHS NPO-
b61em, NO8’SI3AHUX 3 KOMEPUIaNi3ayierd KOCMIUHO20 NPOCMOpY ma (peHOMeHOM
KOCMiuHO20 mypusmy. Memoro 00CniONeHHs € BUPIULEHHS Npagosol dusiemu 8i0-
cymHicmi 3aKoH00asuoi basu, sKa 6 8UHAUANA KOMEPUYIUHI KOCMIUHI NOSTLOMU,
W0 NOPoOIKYE HEOOHO3ZHAUHICMbE Y MIDKHAPOOHOMY NPA8i U000 PO3YMIHHSL KOC-
MIUHO020 MYPUBMY MA SUKAUKAE 3AHENOKOEHHST UL000 OOCHIOIKEHHST KOCMOCY
npusamrumu KomnaHisimu. Memoou aHaNi3y NOAsL2a0mMsb Y BUKOPUCMAHHL Meo-
pPemuUHUX acneKkmie MIXKHAPOOH020 KOCMIUHO20 NPA8A UWIISIXOM 3ICMABIEeHHS
KOMEPUIUHUX THMepeci8 I NPUHUUNIE 0CE0EHHSL KOCMOCY. 3pobieHo 8UCHOBOK,
W0 OCHOBHUM (pAKMOPOM, SAKUL 201bMY€E peanizauilo HANEeIHO020 Npagoeozo
pe_ynto8aHH KOMEPULUHOT KOCMIUHOL O /IbHOCMI, € HEBU3HAUEHICMb Y 3ACMOoCYy-
B8AHHI MO20 UU THUL020 NPABA OISl pesyt08AHHSL NOJILOMI8 3 KOCMIUHUMU MYPU-
cmamu, sKa mae 6Yymu YcyHeHa WASIXOM HANENHO020 Pesynto8aHHs. NPaso8o20
perKumy, UimrKoz2o 8USHAUEHHS MEIXKi MK KOCMIUHUM I NOBIMPSIHUM NPOCMOPOM,
BUKOPUCMAHHSL CaME HOPM MIKHAPOOHO020 Npasa HA Npomusazy 3asi80K oep-
HKae uo0o 0oULIbHOCMI CAIOYBAHHSL HOPMAM HAUIOHANIBHO20 npasa. Ilepcnex-
mueor nodanbuLlo20 00CTIOIKEHHS € THILIAMUBa epeayaoeamu npobremamury
uepe3 KOHMKPAMHI 8I0HOCUHU MK CMOPOHAMU-YUACHUKAMU KOMEPUITHUX KOC-
MIUHUX NOJILOMIB, SIKA NO8’SI3aHA 3 NPOZHO308AHICMIO 3A Pe3ybmammu O0Ci-
OXKeHHsl NomeHyiliHOlL empamu penesaHmHOCMi MIXKHAPOOHO20 KOCMIUHO20
npaea 051 8pe2ynt08aAHHS KOMEPUILIHUX KOCMIUHUX NOAbLOMI8, momy nepedba-
YeHa 0ONOMIKHA POSb KOHMpaKmHoezo npasa. /ns il peanizauii nponoHyemoscst
cnpsimMyeamu pe2ysisimopHuUll Kypc Ha: (i) ynpaeniHHs npasamu enacHocmi, (ii)
YNPABAIHHSL KOCMIUHUMU PECYpcamu 3 Memoto 3ab0pOHU NPUBAACHEHHS ma
KOMePUYIiHOT KONOHI3auii HebecHUX min; (iii) NOIONEHHS U000 8I0N08I0AILHOCTME
Y pasi aHomanili nofbomy, aeapiili 3 8USHAUEeHHSIM 6e3neuH020 NopsimyHKY ma
NnogepHeHHsl KOCMIUHUX MYPUCMI8.

Knrouoei cnoea: KOCMIUHULT MYPU3M; HEACMPOHABMU; NPUHUUNU OO0C/IONEHHSL
KOCMIUHO20 npocmopy; npemeHsii deprkas Ha ropucouryiro; dozogopu OOH 3
KOCMOCY; KOHMPAKMHe NapmHepcmaeo.

Introduction

Merely states that documented space companies trustworthy for offering
private space flights are accountable for the space activities of non-
astronauts. United Nations (UN) treaties are obligatory for the signatory
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states. This does not imply that commercial companies are excused from
relenting with the regulatory procedure since when the legal framework for
space flights was founded, these activities were exclusively viewed as state
one, and the idea of proffering every citizen the opportunity to travel to space
was inconceivable. Due to the scarcity of defining a commercial space flight
in international law commonly known as space tourism, throughout the
research, the author of this research refers to those flights that encompass a
range of stirs with non-astronauts on board, likewise, orbital and suborbital
space flights, human space flights, space flights to the International Space
Station (ISS), Moon, and Mars, round trip space flights, flights into outer
space, private and commercial space flights, space tourism, and other
human-manned space activities with non-astronauts. This reference is
submitted to find out the theoretical approaches to the notion.

Marietta Benk¢ et al. [1] plead back the definition of space tourism and
assert that the notion can singularly be used informally since it lacks
legal backing. They propose that suborbital regular human flights to the
ISS, Moon, and Mars be evaluated under the launch projects that offer to
transport people to outer space destinations and have already been partway
executed. Regardless, the absence of international legal constraints and
liability standards for such service providers is a noteworthy matter. The
authors express crises about the contemporary launch projects wording
those as akin to a children’s playground remarking that the exploitation of
outer space by private companies goes against the fundamental principles
of space exploration. They argue that just because something is technically
feasible does not necessarily mean it is legally justifiable. The authors,
therefore, suggest reconsidering these agendas radically and eliminating
any gaps in their law. Furthermore, Frans G. von der Dunk [2] scours
the concept of flights with non-astronauts and analogizes it to space
tourism from the standpoint of private assignments. The author places
three key facets — the purpose of the flight, financing, and ownership —
to clarify private space flights. The examination reveals that there is no
reliable tourist terminus because the spacecraft is funded and owned
by private entities such as Virgin Galactic, RocketPlane, and XCOR [3].
Accordingly, the author appropriates that private space flights could be
defined appropriately as human flights to enter space, financed by private
individuals or entities, and conducted by specific private companies without
government expenses.

On the other hand, Lits et al. [4] do not express criticism of the growing
endeavor and do not classify it as either private space flights or any other
related commercialism. Instead, the authors refer to the picture of any human
space flights that are not explicitly declared in the legal records and give
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them a broad element as "any possible". This expansive meaning is because
SRLM (The Outer Space Treaty (OST) (1967), Rescue Agreement (1968), The
Liability Convention (1972), The Registration Convention (1975), and The
Moon Treaty (1979)) do not disown "other space activities", which indicates
that any form of space flight that is not explicitly banned by international law
acceptable to be. Notably, the study does not uncover a meaningful contrast
between the conceptions of human space flight and layouts of "other space
activities". Regardless, the authors do imply that the terminological shape of
space tourism causes logic to be the "other space activities".

In Francot-Timmerman’s work [5], the idea of commercial space flights is
portrayed by three features: legal basis, risk, and the relevancy of other
branches of law. The author proposes that the notion should be accurately
depicted using the global space ruling. It is accentuated that the regulatory
direction for space tourism will motionless be international space law (ISL)
conforming as an essential factor. The second element of the concept is the
risks entangled. According to the writer, by counting on the class of risks
that lead to unavoidable adverse consequences, it is feasible to articulate
roughly the relevance of a distinctly legal framework besides space law.
Hence, annexes of law will also devote challenging flights as well and the
notion itself may entail additional practices relevant to international law.

Finally, in the publication by Kuluyev & Khalilov [6], a reasonable intro
to human-manned commercial space flights is exemplified. The authors
interrogate the relationship between modern space getaways and space
tourism drawing on the vision of transnational tourism to discern findings.
Relatively, they propose to define space tourism as a type of tourism
that involves passengers traversing on a spacecraft to observe outer
space operating technology, and eventually accessing space. According
to the authors, such breakouts cannot be compartmentalized as a self-
sustaining constituent, but rather should be governed by the system of ISL.
Nonetheless, their discoveries are not exceptionally advantageous as there
is ambiguity about the application of the legal conditions of international
travel law relevant to the space tourism phenomenon since travel law does
not guide ISL. Furthermore, the sources of international space law do not
enclose the ruling of international travel law. These resolves will indeed be
subject to further scrutiny.

Literature review

Reconcilements of a commercial segment with the space exploration
principles

Although the international community has not yet exhaustively discoursed
human experience in outer space, the space drive has been gradually
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privatized by companies such as Virgin Galactic and RocketPlane deeming
all-out control and sponsorship of space vehicles. National legislation in
the US and Luxembourg authorizes commercial enterprises with the right
to perform shiftings in outer space, and despite such companies do not
possess complementary rights or obligations under ISL. Virgin Galactic
has enlisted the service of legal professionals to enhance liability laws
and address legal issues relating to commercial human space flights in
the name of safeguarding commercial interests. Hence, space tourism is
forcefully tied to its commercialization.

Hereinafter, the dispute centers around the tension between commercial
interests and the principle of open access to space as designated
particularly in the OST. Article 1 of the Treaty states that outer space,
including celestial bodies, is open for exploration and use by all states,
without discrimination, and under international law. Although scientific
quests are encouraged, the Treaty does not explicitly cite space flights with
a commercial segment. A scholar Jonckheere [7] agrees that the Treaty
foremost allows states to run activities in space and commercial entities are
not coated under the principle of freedom to access. At the same time, the
author explains that commercial space activities can be viewed as a subset
of private technological progress, therefore, it is not explicitly discoursed in
the Treaty. Consequently, the lack of vivid words about commercial space
activities in the Treaty institutes ambiguity and raises questions about the
relevance of international law to such activities.

The examined concept of human spaceflight is based on two mutually
important elements: the launching state and the commercial segment.
This has led to back-and-forths between public and private affirmations of
power. And, as an effect, the launching subject means that the spaceship
is cast from a certain land of a launching state but with the involvement
of a private attribute. The study advises that legally reasoned terminology,
such as non-governmental space operation, could be used to pilot the
conception of the state that undertakes the breakout with non-astronauts.
Although such activities are overseen by private companies and not by
the government regime itself, they have still thought of space activities in
phrases of OST.

Also, the research bears watch to the study of R.H. Henry et al. [8]. Scholars
provide a thorough analysis of the principles established by the United
Nations Committee on the Peaceful Uses of Outer Space (UNCOPUOS)
and spotlight that these covenants primarily focus on the exploration and
use of space, rather than on elongation itself. Though, they emphasize
the extent of responsible behavior and the absence of a site for the private
sector, unless it is united to non-governmental conditioning and supervised

ISSN 2225-6555. Theory and Practice of Jurisprudence. 2023. Issue 2(24) 73



Byneaxoea /]. A. HopmamusHe 8U3HAHHS] KOMePYIliHUX KOCMIYHUX NO160MIi8

by the state. Afterward, the authors advocate human-manned flights as
non-governmental activities that align with the principle of common use
and exploration. They note the representation "commons" is not explicitly
mentioned in any space treaty, and is solely employed as an adjective in
preambles, such as the "common interest" in the OST and Liability and
Registration Conventions, and "common heritage" in the Moon Agreement.
The authors acknowledge that this language is broad, but it is frequently
exploited in serials such as those by the US Department of Defense and
NATO workshops. The authors further ascribe that the word should not
be misconstrued as a way to avoid control by a superpower, but relatively
as a mechanism to elevate non-state products under state supervision.
Prevalent, the authors endorse commercialization in space as it is distinct
from superpower control and aligned with the canons of UNCOPUOS.

In the scholar’s study of Sarah M. Mountin [9] concentrates on the
commercial use of satellite signals and its implications for human space
flights, especially regarding location tags. She argues that in accumulation
to ISL, the powers of international humanitarian law are also relevant
when civilians are on board, predominantly in the circumstance of
armed conflicts. The researcher cites the Geneva Conventions and the
Additional Protocols (1977) as substantial documents for restraining risky
scenarios of warfare affecting spacecraft. And, she contends that the
principles enshrined in the ISL on commercial use of satellite signals are
insufficient for comprehensive regulation. Those views manage the subject
by implicating not only the rudimentary principles of space use but also
the raw principles of international humanitarian law together with the
customary international law, such as the principles of non-intervention
and proportionality as well as the specific dogma of the satellite signal is
correspondingly critical for the security spacecraft monitoring that voyage
civilians. Although her work is mostly focused on conflicts stemming from
the commercialization of outer space, it is meaningful to comment that the
part of human-manned flights shall not be biased toward warfare.

Implication of legal regimes

In 2012, Wheeler [10] surveyed the UN Space treaties and their impact on
the commercialization of human manned space flight. The author stressed
the problems faced by businesses due to the uncertainty of space treaties
and criticized the legal regime standing reforms that are necessary to pre-
empt prospective regulatory courses. The writer urges that international
law should adhere to the outer space treaties with a concentration on the
call for revision and adoption of national strategies. One of the contentious
topics is the business side of the quarrel for the "traveler" standing credit
which is the concession of humanity. However, due to the shortage of
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an evident commercialization regime for human space activities, there
is a need for boundary locks to avoid martial ambitions, and, therefore,
scholar proposes a definite regime under a peaceful agenda. In 2013
E. Bohenc [11] tackled the question of whether there is a demand to
specify the international law that will apply to the human manned space
environment and indicated the dependability of space law to the relevance of
commercialization. Bohenc extrapolated that private companies, operating
under the auspices of ISL, are exclusively reasoned to the public domain.
Furthermore, the space law regime is headed under the model of SRLM
encompassing, among other things, the five most distinctive and absolute
acts. The author acknowledges that any space activity must adhere to these
acts. However, due to the evolving nature of space exploration, SRLM is not
adequate to hold the subjects of human-manned space flights. Therefore,
Bohenc means to modify the UN Treaties based on the modern commercial
course on space questioning, either by devising guidelines or embracing a
mint act to preach the respect of related space tourism matters.

Philip Morris [12] supports the opinion about the SRLRM sample of lodestar
the international legal regime of commercial flights. The author also
provides a critical analysis of the legislation of the US and the Netherlands,
whose laws are the most progressive in restraining the regime of centered
flights at the nationwide grade. However, Morris criticizes these directions
from the standpoint that both the US and Dutch laws consolidate the
appropriation and monopolization of space intimately. They strive to
originate private businesses for the advantage of the domestic economy and
space governance while bypassing the bars of international law with the
public aspect of the space quest. The research investigation sheds light on
the potential conflicts between national and international laws due to the
commercialization of space and emphasizes the starvation for international
cooperation and adherence to the old-hand principles of ISL to guarantee
the amicable and equitable maturation of space shifting. Similarly, Santos
& Rapp [13] refer to the US measure of a non-appropriation constraint
that sets restrictions for the commercial sector. Accordingly, private space
companies before practice shall obtain permission from the Ministry of
Commerce. In this way, the Ministry is competent to monitor activities and
procedures, and in the affair of noncompliance has the capacity to impose
restrictions, for example, on the collection of certain data. Nevertheless, as
one of the ways to solve the abuse of the commercialization segment, it is
beneficial to have a contract with the government, thereby representing the
goods willingly to offer space tours to civilians.

At the same time, in 2010, Meyer [14] steered a direct review of the set
of legislation for all space activities, arguing that there is no necessity to
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abandon the already established ISL regime. Instead, Meyer submitted
a solution about the relevance of the extant non-specific laws. Through
a method of historical composition check, Meyer halted that the Treaty
on Principles Governing the Activities of States in the Exploration and
Use of Outer Space, Including the Moon and Other Celestial Bodies
(TPGASEUOS) and the Moon Agreement drive it apparent that space can
merely be explored by nations, rather by private holds. Hence, human-
manned space flights should not stand under the auspices of screened
companies citing distinguishing pictures of ‘all mankind’ and ‘common
heritage of mankind’ means the international regime should take pre-
eminence. Yet, differently, Alexander Simmonds [15] finds it difficult to
determine the lawful regime due to the increased legal ramifications and
pluralism. They counsel that it is attainable to find legal implications
to govern the possession privilege aspect through the categorization of
space tourism according to key players: (i) private companies and non-
government organizations, (ii) special assignments by entrusted power
that are not covered by the territorial jurisdiction of states, and (iii) a
party with jurisdiction management wherever States have the right under
international law to influence space exploration through commercialization.
To this extent, Claudia Pastorius [16] raised a significant question about
the sense of lawful power implication with affection to the ownership
approach to find answers through a comparative analysis of the Roman
spatium doctrine of liberum, nullius, communis. According to the author,
the authority of commercial space flights should correspond to the foremost
one of the ensuing classes where: (i) complete freedom (in both private
and public space activity) cannot be restricted by anyone; (ii) the outer of
space should not be subjected to any private or public activities for any
purpose, however, at the same time, this does not mean that it cannot
be occupied; (iii) there should be no private or public getaways; only
flights of society for the nation’s enjoyment without further appropriation
are appropriate. The idea preferably instructs the principles of freedom,
occupation, and enjoyment, - since the private privilege with the ownership
stakes is not the right way to forward. This course would confirm an
unbiased evolution of space activities with anticipation to profit all nations
including separate individuals.

Confrontation of boundaries between space and air laws

The issue of whether to apply air law or space law to commercial space
flights continually remains controversial and unresolved. A scholar
Fitzgerald [17] discusses the difficulties in involving a type of legislation
appropriate to space planes used for private and commercial intentions.
The author notes that the air sphere creases under the regulation of the
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International Civil Aviation Organization (ICAO), while outer space weaves
under the purview of the Office for Outer Space Affairs (OOSA), believing
that only these two UN bodies are qualified to regulate technology beyond
Earth within their respective domains. However, the author does not delve
deeply into this matter delivering an incomparable all-around synopsis of
the relevancy of regulatory policies. The results of the study insinuate that
it is ambiguous when air law or space law should be applied, though it is
evident that both directions can be practical to spacecraft. Furthermore,
the primary criterion for determining relevance is not the commercial or
private nature of activities, but rather whether the spacecraft is factually
entering outer space. At this point, the work of Masson-Zwaan & Steven
Freeland [18] infers that space law should be the appropriate regulation
because the vehicle is designed solely for outer space travel, including
orbital and suborbital flights. The authors, paired with Fitzgerald, advise
that the resolution of the air and space law dilemma should be solved
through the designation of the transportation pursuit. In other words,
the determination about the rightful law to devote should be founded
concerning the technology functionality intention in the atmosphere. Since
aircraft do not typically have space missions and are designed solely for
airspace carriers, on the other hand, spacecraft are designed specifically to
approach space lift and a subject to space law. Consequently, the primary
criterion for demarcating relevancy is whether the spacecraft is prepared
for outer space or airspace ride.

Dempsey [19] has a similar perspective on the issue and suggests that a
vehicle with both air and space characteristics should be regarded under
the jurisdiction of ICAO since it starts its journey from the air. The main
legal end, therefore, is not its functionality or purpose but the start-up
landscape of the technology. This finale is based on two basic legal criteria:
(1) rationale logic, which defines the transport point to answer whether
it is in outer space or air, and (2) rationale materiale, which looks at the
nature of the vehicle. And, since the spacecraft conceives in the airspace,
the rules of air law choice apply. On the other side, if the spacecraft is
directed to return to Earth from outer space, then space law prevails on its
way back. In other words, the double relevance reached as follows: when
the destination is outer space, air law applies, and when the destination is
Earth, space law applies.

Alexandr Simmonds [15] also highlights the gap regardless of the air zone
ending and the commencement of outer space. As soon as this designation
is defined, the commercial space flight regulation shall be forced from that
fact. The research has shown, according to the Center of Science Education
(UCAR) [20], the end of the stratosphere is 50 km/30 miles above the
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Earth’s surface. However, the author urges that a customary international
law rule should define the zone of space as starting at 95-110 km. The
contentious matter is the determination of horizontal take-off and vertical
take-off launch spaceport facilities for space flights. It is potential to resolve
the problem by obeying the German Aviation Code, which covers space
vehicles, rockets, and similar flight objects as aircraft as long as they are
in the air zone.

Louis de Gouvon Matignon’s article [21] also presents relevant discussions
on the legal boundary between air space and outer space. Unlike the
previously mentioned researchers, the author suggests resolving the issue
through international negotiations between states and the UN. However,
the main retard in negotiations is the disagreement about sovereignty over
the demarcation due to the argument of recognition of sovereignty in the air
citing civil aviation law. For example, the Convention on International Civil
Aviation, or known as the Chicago Convention, admits exclusive dominion
over the airspace up to a governmental territory as per Art. 1. In contrast,
international space law provisions allow for the liberty of state motions and
acknowledge no sovereignty over celestial bodies. Matignon also highlights
discrepancies in national laws that directly prescribe the territorial effect.
For instance, an Australian law, the Space Activities Act of 1998 defines
the legal determinant line of outer space starting at an altitude of 100 km.
In the US, the Space Flight Liability and Immunity Act defines suborbital
flights above 62.5 miles from Earth’s mean sea level, while the state of New
Mexico defines space as "any location beyond altitudes of sixty thousand
feet above the Earth is sea level". Furthermore, X-Prize announced that
participants of commercial space flights must reach a minimum of 100 km
above Earth to qualify at the necessary space level.

Consequently, the research calls for an international hand to resolve
these discrepancies and come to a consensus on the demarcation between
airspace and outer space due to explored conflicts between state laws and
companies’ visions.

National vs international

The scholar Weeks [22] in 2012 did a study on the commercialization
of space flights and the influence of private companies on international
regulation. The author argues that private companies’ policies have
become a priority over legislation resulting in an expansion of outer
space commercialization. This has put pressure on the US legislative
course to develop specific regulations for human-manned spaceflight. The
author believes that proliferation foreknew brings benefits to progress,
but also underscores the need for structured codes of conduct towards
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commercialization and the development of international law. While the
author does not criticize national laws but acknowledges that international
regulation apart from the Treaty on Principles Governing the Activities of
States in the Exploration and Use of Outer Space, Including the Moon
and Other Celestial Bodies, has not been well enforced. Therefore, a
country administration regime with a boost of business paradoxically
might rule over international acts. In 2018, Goehring [23] supported this
view and argued that the US should hold outer space legislation not only
for international respect but also for national legislative interest and joint
policy safety inquisitiveness. At the same time, the author notes that
Congress should avoid broad interpretations of the scope of activities for
oversight, and also mentions that overly narrow interpretations could be
equally illegitimate. Thus, Goehring believes that the broad and narrow
nature of international legislation, aside from initiatives, could negatively
impact commercial space flight welfare. The US course might be a relevant
model overall to guide but without overburdening it with red tape.

In 2019 a study by Isabel Feichtner [24] examined the national legislation
of Luxembourg, which, like the United States, has specific regulations
on human spaceflight. Feichtner stresses that while the US covers more
issues related to space resources, in Luxembourg the interpretation of
international law allows it to use its jurisdiction to elevate commercial space
and attract entrepreneurs. The author argues that national regulations of
those in Luxembourg, are exemplary, as the private sector is not denied.
Feichtner notes that the Moon Agreement only constitutes a moratorium
for its parties and does not stop private companies from exploiting space
resources. Luxembourg, which is not a party to the Moon Agreement,
prompts personal resource exploitation and asserts that such actions
are not in violation of Art. 1 of the Outer Space Treaty. Thus, the author
provides examples of how Luxembourg legislation directly references
international space law and confirms compliance with outer space resource
rights by giving priority to progress commercialism rather than the interest
of national law. On the other needle, Paul B. Larsen [25] raises a debatable
question of whether international UN Treaties give States the right to
authorize national flight operator providers to rule of conduct in outer
space and argues that the UN Space Treaties provide a directory of human-
manned spaceflight where States are bound to concatenate the terms of
these treaties to all domestic non-governmental commercial operators.
The author also cites the example of Luxembourg legislation, which grants
power to conduct operator flights and provide overall space resources, and
highlights the need to comply with international law, even if US law restricts
such activities. Using the example of traffic congestion in moving objects,
the author suggests that the UN Treaties are customary international law.
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On the other side, there is a risk of devoting international agreements as
"the Supreme Law of the Land".

The emergence of space tourism has created a need for the reasonable
regulation of human space flights, and the Antarctic Treaty system provides
valuable insight into the jurisdictional issues that may arise in cases of
violations of territory. Specifically, Art. 8 of the Antarctic Treaty establishes
that individuals are subject to national law rather than international law
and recognizes concerns related to tourism in contrast to OST. As such, the
Antarctic law system as an example for regulating space tourism violations
is proposed by several authors. A scholar Hardenstein [26] examining
the Antarctic Treaty System found similarities between the regulation
of the Antarctic and outer space, particularly in terms of jurisdictional
issues. Both regulations are aimed at promoting the peaceful use and
freedom of exploitation, as stated in Antarctic Treaty Art. 1 and Outer
Space Treaty Art. 1. Similarly, human activities in both areas are intended
for scientific investigation, as stated in Antarctic Treaty Art. 2 and Outer
Space Treaty Art. 1, and both allow for free access to resources, as outlined
in Antarctic Treaty Art. 7 and Outer Space Treaty Art. 7. Moreover, both
regulations do not establish the territorial sovereignty of states or allow
for the appropriation of territory. At the same time, Rosario Avveduto [27]
compares the Outer Space Treaty and Antarctic Treaty when both regulate
human activity in areas without a native population. The author notes that
while both Antarctica and space are being exploited for profit, the difference
lies in the fact that Antarctica has not been colonized, commercialized, or
used for asteroid mining. Therefore, while these conventions may share
similar principles of application, they differ in their actual implementation.

Materials and Methods

1. The lack of a clear definition and legal framework for commercial space
flights poses significant challenges. The concept of space tourism lacks a
legal basis, and there are concerns about the exploitation of outer space
by private companies. While there are different interpretations of what
constitutes commercial space flights, there is a consensus that they should
be defined by international space law. However, there is also relevancy
that other branches of law may apply, depending on the category of risks
involved in the flights. Overall, the research material is needed to clarify
the legal and regulatory framework for commercial space flights, taking into
account the evolving nature of the industry.

2. The privatization of the space industry and the increasing investment in
space tourism have led to struggles in reconciling commercial interests with
the principles of Outer Space exploration. The lack of explicit recognition
of commercial space activities in the Outer Space Treaty has created
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ambiguity and raised questions about the applicability of relevant law to
such activities. The vise versa method is applied to highlight, for instance,
when some scholars argue that commercialization in space aligns with the
principles of UNCOPUOS and promotes non-state development under state
supervision, others lead to responsible behavior and state supervision in
non-governmental activities.

3. The legal regime for human-manned commercial space flight is still
a topic of discussion among scholars and experts. The current legal
framework is based on the UN Space treaties and the Space Law Regime
Model aiming to regulate space activities and ensure peaceful and equitable
development of space exploration. However, there is a lack of clarity on
the commercialization segment, ownership consideration, and potential
conflicts between national and international laws. Some scholars suggest
modifying the existing treaties or concocting guidelines to address these
concerns, while others propose alternative approaches based on the
principles of freedom, occupation, and enjoyment.

4. The delineation of boundaries between space law and air law remains
a complex and unresolved issue, and the research proposes chaotic
approaches to resolve the dilemma. While some suggest that the primary
criterion for relevance determination should be the transportation
environmental purpose, others argue about the geographical launch of
the technology. Additionally, there are discrepancies in national laws that
prescribe the territorial effect. Hence, the boundary demarcation between
space and air laws requires further exploration and international negotiation
to find out relevant regulations for space flights with a commercial segment.
5. The commercialization of outer space has led to a need for specific
regulations of space tourism. The current national laws, for example in
the US, in some scholars’ work have been prioritized over international
laws, leading to the need for structured codes of conduct towards
commercialization aspects in the international agenda. While the US has
specific regulations on human-manned spaceflight, the relevance of other
branches of law varies among nations, as seen in the ownership matter of
Luxembourg legislation toward rights to space resources even though the
States are obligated to follow the terms of UN Space Treaties to all domestic
non-governmental commercial operators.

Results and Discussion
The governance of commercial space activities

Art. VI of the Outer Space Treaty addresses state responsibility, indicating
the need to license private commercial space operators and establish
a robust regulatory framework for their activities. This broad burden
illustrates the weight of the responsibility that State Parties expect each
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other to shoulder in space activities [28, p. 22]. If a State Party merely
permits its territory to be used for launch, it is culpable for the object
launched [Ibid]. However, the practical implications of this provision may
differ. Likewise, the US obligation under the OST to authorize and supervise
its commercial space activities has been questioned. A scholar Goehring [23,
pp. 102-103] cites the Laura Montgomery Testimony of March 2017, former
counsel for the Federal Aviation Administration. She testified before the
House Committee on Science, Space, and Technology. She recommended
that Congress not regulate new commercial space activities based on the
perceived legal obligation under Art. VI of the OST. Montgomery argued that
Art. VI gives the U.S. the discretion to choose which activities to authorize
and supervise, and it has no domestic effect since it is a non-self-executing
treaty provision. Furthermore, she stated that most obligations in the treaty
apply to states, not private enterprises. Montgomery’s main point is that
Art. VI does not require the U.S. to regulate its commercial space activities.
However, Goehring [Ibid.] is a rejoinder to the message that Congress
should have a true understanding of the U.S. international obligations
under the Outer Space Treaty before setting a course for regulating near-
future commercial space activities or not regulating them, as the case may
be. Once established, the real question for Congress ought to be how the
obligations of Art. VI can be satisfied for commercial space activities, not
whether such obligations even exist. Montgomery attempts to argue the
latter. Upon closer examination, however, none of her arguments withstand
scrutiny. Congress is not well-served by advice that is not only unsound but
also serves to undermine the U.S. long-term national security interest in
encouraging responsible behavior in space. Consequently, the commitment
under OST Art. VI does not directly apply to private entities. Instead, it
lies indirectly to private entities through States. Article VI guarantees that
the parties cannot evade their international obligations by running space
activities through non-governmental entities. This contains the application
of the harmful contamination provision under Article IX, despite that, the
U.S. did not acquiesce this provision to commercial operators as relevant.

The research goes further and demonstrates for the model the new Space
Law introduced in Sweden [29] where both state and private space activities
are subject to permits. Potential exemptions from the permit requirement
for space activities conducted by the Swedish state would be given by
the government appropriately. At the same time, the Swedish National
Space Board shall investigate issues connecting to permits. Afterward,
the authority shall consult with the Swedish Armed Forces, the Swedish
Security Service, and the Swedish Inspectorate for Strategic Products
on matters involving Swedish security or other foreign, defense policy
interests in each permit matter. Importantly, the Swedish National Space
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Agency shall maintain a national register of space objects. Additionally, an
environmental provision willpower to guarantee that space activities are
accomplished in sustainable ways and the use of space in the long term.
The research especially stresses the provisions regardless of individual
permit matters to conduct space activities as per the report Betankande
av Rymdlagsutredningen [Ibid., 43]. According to that, the supervisory
authority must check that this law, regulations which have been announced
in connection with the law, and the permit decision are obeyed. To
accomplish its mission according to § 3, the supervisory authority has
the right to, on request, receive the information and documents needed
for supervision and gaining access to areas, premises, and other spaces,
however, not housing, where space activities are conducted. Notably, a
decision on an injunction may be combined with a fine. Hence, a permit to
conduct space activities may be revoked or permit conditions changed, if
(1) the permit holder has violated conditions in the permit decision, (2) the
licensee has provided incorrect or misleading information, (3) the licensee
conducts space activities that are inappropriate about Swedish security
or defense policy interests, or (4) the permit holder has been assigned
a warning without the conditions which caused the warning has been
corrected. It means for the research, that modern Swedish space law offers
the next steps forward for those interested in leading commercial space
flights:

1. Get permits for both state and private space activities.

2. Confer on matters conveyed to Swedish security and defense policy.

3. Register space object.

4. Provide proof that space activity is in name of sustainable and attractive
for long-term space exploration.

S. Need to comply with the Swedish space law, permit conditions, and
regulations, as supervised by the relevant authority. Otherwise, non-
compliance may be directed to fines, injunctions, permit revocation, or
changes in permit prerequisites.

Furthermore, international space law does not provide specific guidance for
the establishment of a system of authorization for space tourism activities
[30, p. 268]|. However, States typically incorporate minimum requirements
to address basic legal issues such as the provision of relevant information,
consent requirements, training, and security measures [Ibid.]. For instance,
the 2018 UK Space Industry Act (s. 17) governing private space flight
contains a condition of informed consent. At the same time, with relevance
to the Member States of the European Union (EU), it is believed that the
EU has the authority to utilize its legislative and regulatory powers to
establish harmonization among the space regulations in the Member States.
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This regulatory intervention would offer the advantage of strengthening
Europe’s global position about space partners and competitors
demonstrating independent capabilities in all significant areas of space
to be on par with other space-faring states or regions with relevance to
harmonization proposed by Linden [31]. According to scholars, the space
sector can be affected through regulations in the context of other policies
that have a relation with the space sector, as has been done in the past (e.g.
through the Trans-European Networks competence); and, the use of these
connected policy domains may enable the EU to harmonize regulations that
impact space, despite Art. 189 (2) Treaty on the Functioning of the EU. The
negative side of this is that it may lead to a confusing and decentralized
regulatory regime for space. Significantly, Member States may opt to use
the enhanced cooperation mechanism, creating a European institutional
framework with competence in space, much like was done with the
Schengen Area and the Economic and Monetary Union.

On the other hand, the research offers the results of Hertzfeld et al. [8,
p- 22] that space is undefined, and nongovernment, nor any combination of
selected governments or non-governmental organizations has the power or
ability to set rules and regulations to establish and maintain a commons.
This statement is endowed by the next points of thought. First, is important
to note that the most significant problems facing the drafters of the treaties
were establishing state responsibility, liability for terrestrial damage, and
keeping the use of outer space peaceful and free of weapons of mass
destruction. Governments (at first only the United States and the Soviet
Union) were the only entities that had the technology to access space, and
therefore the key provisions of the treaties focused primarily on launches
and orbital locations. Today’s new issues of private sector investment and
activities in space, as well as activities requiring maneuvering ability in
orbit, were all hypothetical issues and largely ignored by the treaty regime.
Second, space is considered to be territory without national sovereignty and
specific borders. It is to be used for scientific discovery and the benefit of
all nations. Some have translated this into simple terms such as space as
a global commons. However, space itself does not fit the criteria of being a
commons. It does not have a specifically defined border where outer space
begins. It is many things, ranging from orbits to planets to asteroids to stars
and even being just an undefined very large area with little or no gravity.
Some of them do have borders and definitions while others do not. Third,
the existence and viability of terrestrial commons depend on the oversight
and regulatory power of a sovereign. Most common arrangements on Earth
have not survived throughout history due to economic pressures and/or
governmental changes. This leads to the conclusion that a terrestrial model
of a commons is not a model that can easily be applied to outer space.
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While it is factual that space is an undefined area and lacks specific borders
or a governing body to establish and maintain a commons, however,
as the private sector and activities in space have emerged, the study
assumes the commercial space flights phenomenon is those activities
hosted by the appropriate state where the space object launched (with
relevant state registration) and headed by respective commercial and/or
private formation, and therefore, regard space a shared area governed by
international fundamental space law rules with further commercial and/
or private sector commitment to minimizing the risk of overexploitation or
environmental damage.

Additionally, the analysis also offers to govern commercial space flight
through a contract. Hence, to address the relationship between space
operators and potential tourists, it is suggested to apply the principles of
contract law. Besides, because prospective participants of space flight might
be of different citizenship, the research suggests having extra clauses,
for example, to address flight anomalies and accidents due to the need
to ensure the safe rescue and return of space tourists to Earth in the
event of incidents. While the Moon Treaty regulates the rescue and return
of employed astronauts, it does not apply to participants who pay (but
not to those who have been paid) for their space experience. Therefore,
it is necessary to specifically outline these provisions in the contract to
safeguard the rights of space tourists. At the same time, the research idea
overlooks situations where a potential space passenger and the space flight
operator belong to different countries’ jurisdictions. For instance, under
the European legal framework, it is appropriate to grant customers the
right to choose the applicable law for contract performance. Nevertheless,
a dilemma arises when, for instance, most flight operators would be under
the jurisdiction of the US, making it impractical to conform to the legal
systems of each customer’s citizenship.

Furthermore, the research deems a contract between government agencies
and private commercial space flight contractors. Likewise, SpaceX in 2012
and then Orbital Sciences in 2013 signed a contract with NASA to become
a private launch service provider. SpaceX and Boeing in 2018 concluded
contracts about an obligation to supply crew to the ISS under the CCDev
project.

Liability is something that will have to be heavily regulated because of the
intense nature of commercial space flights. The point of view differs in when
vehicle operators should establish contracts with satellite owners to address
all potential risks and maintain communication during the government
licensing and supervisory processes. At the same time, the regime only
provides for a comparatively weak compliance component in terms of
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transparency, monitoring, and enforcement [32, p. 253]. Considering
the zero-sum nature of (monetary) benefit-sharing, weak compliance
components may be insufficient for correcting behavioral misincentives
on the side of operators [Ibid.]. Through its sponsorship system, matters
of operator compliance and liability are partially delegated to contracting
parties, which are accordingly required to provide under their domestic
legal and regulatory frameworks for compliance measures that apply to
their sponsored operators [Ibid.]. Moreover, as a rule, states are responsible
if a spacecraft is launched from their territory. According to Freeland and
Martin [30, pp. 274-275], concerning damages connected with a space
object(s), the Liability Convention may not necessarily devote to passenger
liability, depending on the specific circumstances. Liability for damage to
passengers may, however, be established by contract. Although the Liability
Convention applies to damages to third parties, it only directly applies on
an inter-State basis. However, States may still have recourse against their
nationals under the relevant national law, in terms of the conditions that
might have been applied to the relevant license approval. It will also be
necessary to place the case of exclusion of liability (for example, in a case
of negligence) and the characteristics for a cross-waiver of responsibility
between the participants. In short, the regime of liability under international
space law does not appear to apply adequately to space tourism activities,
including the circumstances as to when a launching State will be liable in
case of damage.

Ownership is more than the investment of the damaged space satellite and
it should also include the liability of human life beyond Earth’s atmosphere.
Hence, the liability from injury by a service provider of flight wherever
point in Space shall be cracked since even states aren’t able to provide
liability protection for non-astronauts. That is because most service travel
space providers are American companies, and therefore the gap between
international law, state, and federal laws might be solved under contractual
terms and conditions. A relative study of the demand for the enactment of a
special accomplishment about safety during human manned space flights
could be carried out, similar to an extreme type of tourist activity, such as
regulation of parachute jumps, high-altitude ascents to a mountain, etc.

The governance of private interests

The research delves into the discussion of property rights in space and
argues that international space law is inadequate for the emergence of
human-manned space flights necessitating a comprehensive overhaul. The
research stresses that private companies are progressing faster than the
existing legal framework and allows for requiring a governance foundation
of ownership through revised laws before advancing human extra-terrestrial
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space exploration. Thus, the expansion of existing legislation by presenting
special rules for property rights in space is necessary. The proposal further
suggests that any nation, company, or individual should only be allowed to
claim a portion of a celestial body that they can effectively control. Hence,
there is a proposal to adopt a law on property rights in space with respect
to three matters: (i) the first bloc discusses the concept of ownership in
space, and (ii) the second bloc focuses on the relevant governance measures
to celestial bodies.

The ownership approach

A substantial sight of Wrench [33, p. 460] for space law of how it approaches
land ownership based on the prior appropriation doctrine: underlying land
is available for use not because it is unowned but because it is owned by
a community who has the right to make productive use of it. Because the
community owns the land, claimants should use the land properly and
the government is responsible for stewardship. This framing fits neatly
with proponents of the idea that outer space is collectively owned by
the international community. Regardless, stewardship and government
ownership do not necessarily displace the potential for productive use.
Parties do not violate the non-appropriation principle simply by extracting
— or as here, diverting — resources from the land. At no point does
extraction equate to a sovereign claim over the land. In instances where
non-productive use or the like violates those principles, property rights
disappear. Furthermore, the OST encourages the idea that outer space
is to be used to benefit the broader international community. The prior
appropriation doctrine illustrates that parties can establish and transfer
robust property rights in resources independent from landownership while
promoting beneficial use. At the same time, a less recognized challenge
with the economic and legal management of a defined area is the concept
of the anticommons [19, p. 19]. When there are too many owners holding
rights of exclusion, the resource is prone to underuse—a tragedy of the
anticommons [Ibid., 20]. We cannot characterize all of outer space and its
various activities and usages as a single type of economic good that requires
a single type of management structure [Ibid., 23].

The ambiguity in property space regulation creates challenges for future
commercialization. The OST Art. VI opens the door for private companies,
as it mentions international responsibility applying to non-governmental
entities. The ownership operations during human-manned commercial
space flights could potentially be attributed to commercial and private
companies, including non-governmental ones.

Also, according to the OST Article II, outer space, including the moon and
other celestial bodies, is not subject to national appropriation by claim of
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sovereignty, through use or occupation, or by any other means. Yet, the
guide is the creation of unified rules for all formed activities involved in
space resource extraction, allowing for future claims of ownership. The
research is conditioning a rule about granting protection from interference
with a claimed object to anyone who arrives on a space planet (with
commercial interest) and/or resides there for a specific period (a year
let’s say). After this period, the person can return to Earth while retaining
exclusive rights to appropriate resources and the ability to sell real property.
This approach expects to encourage private space exploration. Accordingly,
responsible ownership would mean the preservation of the accountability
of states and commercial space flight activities would be limited by the
responsibility of their sovereign entities.

According to the OST Art. VIII, ownership of objects launched into outer
space, including objects landed or constructed on a celestial body, and of
their component parts, is not affected by their presence in outer space or
on a celestial body or by their return to the Earth. Such objects or parts
found beyond the limits of the State Party to the Treaty on whose registry
they are carried shall be returned to that State Party, which shall, upon
request, furnish identifying data before their return. Hence, in the event
of claim ownership concerning commercial space flights, there shall be in
mind these stages:

1. Register the object with the State Party to the Treaty on whose registry
it is accepted.

2. Land the object in outer space or on a celestial body through a
commercial spaceflight provider or by obtaining the necessary permits and
licenses for private space exploration from the State.

3. Verify evidence of ownership by providing records with descriptions that
show your privilege to the thing of a claim.

4. Employ legal backing to compass the complexities involved in claiming
ownership in outer space.

Also, the Moon Treaty in Art. 11 heightens the principle of non-
appropriation by delivering that the moon shall not be subject to claims of
sovereignty or occupation; and the structure of facilities or modules does
not create any property right whatsoever in the adjacent area. Unlike the
Outer Space Treaty, the prohibition to establish property rights on the
surface or subsurface of the moon extends to non-governmental entities
as well as natural persons [27, p. 219]. Notably, the Moon Agreement has
only been signed by a few countries and fails to address the ownership
rights of non-signatory nations. This situation enables companies from
non-member countries to make claims of full ownership over lunar
resources. Accordingly, tangible and intangible space ownership is crucial
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in formulating space law. The proposal suggests classifying spacecraft and
satellites as movable property, while lunar bases or sections of celestial
real estate would be considered immovable property. However, categorizing
celestial bodies such as planets, asteroids, and comets is more challenging
due to their inherent movement. Regardless, von der Dunk [34, pp. 90-91]
noted about interesting condition that the Moon Agreement itself already
excludes from its scope extraterrestrial materials that reach the surface of
the earth by natural means. While resources extracted by mining companies
do not reach the surface of the Earth by natural means, the distinction
already made here between celestial bodies and extraterrestrial materials
is noteworthy. The asteroids targeted by the space mining companies
would likely be magnitudes smaller in size than the celestial bodies usually
addressed under that heading, such as the Moon and planets. Landing on
a celestial body would constitute a rather different mission than landing
on an asteroid, which may come much closer to capturing extraterrestrial
materials. The distinction made in the Moon Agreement may provide
further justification for the argument that the prohibition of celestial bodies
under Art. II of the Outer Space Treaty does not extend to extraterrestrial
materials, the latter also referring to something magnitudes smaller than
the classic celestial bodies.

The research goes further and points out an influential relationship between
the state from which the spacecraft was launched and the state procuring
the launch. This assembles a dual crisis when companies drive a domain
territory to transmit people to space, as the state can be held liable for
losses even if it does not have ownership or rights to the object. This lets
companies exploit the territory and evade the greatest responsibility. And,
the outcome is a situation where the vehicle owner and satellite operator
are from different states. In such models, a contract between the parties
may not play a significant role in claims against the state by third parties.
This raises the option of a design where an operator provider from State A
offers a satellite owned by an organization from State B, which is registered
in State C. If impairment materializes on the territory of State C, both
States A and B are jointly answerable. However, if damage happens to State
C spacecraft in orbit, liability is determined by fault.

The state orientation of international space law as a juncture of departure
for the international legal regime for private spaceflight is also reacted by
the concept of state liability, as per Art. VII of the Outer Space Treaty and
the Liability Convention. The former law already provided for state liability
for damage caused by space objects attaching to a state fundamentally
involved in the launch of the space object in question. To assume, the
registered space object is the main link for the onset of liability and the
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choice of the correct settlement. This is also important since this mode
depends on the type of vehicle itself, which is applicable either for suborbital
human-manned commercial flights with non-astronauts or for space flights
in general. Another instance, this one of speculative nature, can be offered
to better exemplify the issue of obtaining exclusionary rights on an orbital
route [Ibid., p. 239]. The AMC-14 Satellite case showed that orbital patents
may be leveraged to restrain competitor activities and that their powers
may extend beyond the realm of the patent law [Ibid., p. 241]. Therefore,
antitrust might be another device to avoid or rectify the consequences of
de facto orbital appropriation through patents [Ibid.].

Asteroid mining claims

Diagnosing the activities of commercial space companies from a legal
perspective and categorizing it as a non-governmental activity and
permissible under UN Treaties, — it is crucial not to solely concentrate
on this specific type of activity, but also look at the interest in asteroid
mining. Commercial asteroid mining is private, profit-driven in character,
and arguably distinguishable from the more wholly scientific objectives of
sovereign space agencies like NASA [35, pp. 203-204]. For instance, the
policies of Planetary Resources and Deep Space Industries align with the
prospecting, processing, harvesting, and manufacturing course. In this
regard, the critical questions are: If manned space resources are obtained,
does this mean that all the resources acquired by a company should be
shared on the world market? Or should commercial companies be required
to share the profits derived from these resources?

There is the essence of the private sector in the ownership of asteroid
resources and, accordingly, there is a proposal about fixed percentage
division. Asteroid mining is perhaps a more fleeting occupation than a
permanent colony, but if the asteroid mining industry becomes a fully
mobilized component of the new space economy, the degree of extraction
and use would far exceed the scattered lunar samples in terms of volume,
making those a tenuous precedent upon which to rely [Ibid., 193]. The
viability of asteroid mining depends on a space economy to which asteroid
mining companies can sell fuel and metals: the lack of a current market
in asteroid resources should resolve itself when the space population hits
critical mass, demanding infrastructure [Ibid.]. Accordingly, several authors
have extensively discussed the sale of space resources to other space
actors by companies such as Planetary Resources, Deep Space Industries,
Shackleton Energy, iSpace, and Kepler Energy and Space Engineering LLC
[36, p. 10]. These companies are intending to explore and exploit asteroid
resources primarily driven by the commercial harvesting of valuable
materials such as iron, nickel, platinum, and water, which can be sold on
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Earth. These resources, which have no Earthly analogy possess potential
value in electronic and life support systems in outer space, and attract
significant interest from companies. For example, Planetary Resources have
created 3 different types of satellites i.e. the Arkyd Space Telescope Series,
with each satellite contributing at a different stage in the process [37,
p- 89]. Yet, as claims reduce the number of available near-Earth asteroids,
and asteroids in the asteroid belt remain too costly to reach, competition
will increase as investors remove their rose-tinted glasses and see that it
will not be easy to make a phenomenal profit [38, p. 16]. As vessel payload
capacities will be known, the volume of resources that are transferred
back to Earth, as well as their approximate market values, could likely be
estimated with reasonable accuracy [32, p. 254]. There is thus only limited
scope for operators to shirk their obligation to share parts of their realized
commercial profits without being found to be in noncompliance [Ibid.].

The point put forth is that while the Outer Space Treaty explicitly prohibits
countries from appropriating these resources, it does not extend the same
rule to private entities. It is because the law regarding the extraction of
space resources is largely seen as analogous to the law of the high seas,
which allows international waters to be fished and its seabed to be mined
[Ibid., p. 11]. However, the potential illegality of asteroid mining according
to international space law discourages participation in this new venture
due to supplemented risk and uncertainty. Regardless, Heins [38, p. 17]
provides insights that asteroid mining, like traditional mining, would allow
for claim jumping to occur, just a slightly different version. In the context
of asteroid mining, claim jumpers could still use force to either destroy
or knock off mining operations from asteroids. Likewise, one could begin
mining an asteroid that had a rival mining operation on it already, thus
decreasing the available resources for the original party that laid the claim.
While this action could be seen as simply economic competition, it might
also qualify as claim jumping. Claim jumping has been illegal since at
least the California Gold Rush and the practice should be no less illegal in
outer space. Assuming an organization had legally claimed the asteroid, a
conflict would occur if another party also began mining the same asteroid.
The newcomer would be illegally violating the founding party’s claim and
decreasing the available resources for the founding party. This would
diminish the economic incentive to mine asteroids if the legal claim to
an area could be usurped by any other party’s arrival. As even scattered
reports of claim jumping would spread, organizations would likely feel the
need to protect their investments.

Hereinafter, it is visible the model to adjust the utilization of natural
space resources during commercial space flights by enforcing the US
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General Mining Law of 1872. This law grants property rights not only to the
extracted subsurface resources but also to adjacent property. Consequently,
the successful claimant must:

1. For mining claims, demonstrate a physical exposure of a valuable
(commercial) mineral deposit (the discovery) as defined by meeting the
Department Prudent Man Rule and Marketability Test.

2. For mill sites, show proper use or occupancy for uses to support a mining
operation and be located on non-mineral land.

3. Have a clear title to the mining claim (lode or placer) or mill site.

4. Have assessment work and/or maintenance fees current and performed
at least $500 worth of improvements (not labor) for each claim (not required
for mill sites).

5. Meet the requirements of the Department’s regulations for mineral
patenting as shown in the Code of Federal Regulations at 43 CFR 3861,
3862, 3863, and 3864.

6. Pay the required processing fees and purchase price for the land applied
for.

It is important to recognize that the Mining Law would not cover each
unique feature of an asteroid mining law [39, p. 165]. Two of the more
obvious additional considerations are a provision codifying the common-
law doctrine of possession and a more detailed definition of the scope of
minerals covered by the asteroid mining law [Ibid., p. 166]. On the other
side, international law relies on cooperation among states, for treaties do
not even become law unless countries choose to bind themselves to it [40,
p. 668]. When one nation acts unilaterally, absent any sort of agreement,
it could lead to conflict [Ibid.].

According to the first block, the posed idea is to incorporate the principle
of first possession into legislation granting ownership and associated
rights to those who first explore and claim a territory, yet, there shall
be an indication to redefine the legal concept of asteroids from celestial
organs to movable property (chattel) to prevent private companies from
smoothly commandeering sovereignty over land plots. This would help
prevent conflicts arising from disputes among companies from different
countries fighting for resource supremacy. In the context, for instance, the
US national regulation, the Commercial Space Launch Competitiveness
Act, specifically Title IV, is dedicated to Space Resource Exploration and
Utilization. By comparing this act with the Outer Space Treaty, the research
has identified key aspects regarding the value of asteroids in the ruling
of human-manned space flights. Firstly, there is a prohibition on the
appropriation and commercial colonization of celestial bodies. Secondly, it
is ambiguous wording ‘benefit of mankind’ and its potential variation due to
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commercial operations. Thirdly, the issue of liability materializes. To whom
will these companies be held accountable? Is it reasonable to adhere to
national legislation when space resources should be seen as the collective
business of all humanity? The concern is that if further nationalization
occurs, international space law may lose its relevance in governing space
activities, potentially leading to international conflicts and political disputes
over territories. Hence, it is urgent to make changes to international space
law that would affect the legality of such governance and provide the
necessary safeguards.

Finally, the study forecasts various approaches to private property
management that may prevail in outer space, including the right of first
possession, tradable development rights, and asteroid mining systems.
Competing interests, coupled with the lack of uniform regulation, would
likely prompt private entities to develop defense strategies — because of
the heightened need to deter interference from other actors — and cause
other entities to do the same [38, p. 19]. As a result, private companies
might discourage potential attackers by building up their offensive and
defensive capabilities and possibly going so far as to retaliate against others
if interference ultimately occurred [Ibid.]. Hence, the research underlines
the need for strong management supervision to prevent the exploitation of
space resources, misappropriation, and conflicts arising from contentious
actions by participants of commercial space flights, thereby ensuring
fairness and justice. The defined course would involve allocating specific
sites, resources, and production schedules to each country, promoting
fairness in resource exploitation by both states and private entities while
imposing limitations.

Conclusions

While outer space is not a lawless frontier, activities in space are not strictly
supervised or policed [28, p. 53]. Hence, the emergence of commercial space
flights has created a need for reasonable regulation for peaceful sharing.
While the three rights (free access, exploration, and service of outer space)
give States a wide ambit for activities in space, they are not unlimited [37,
p. 94]. Therefore, there is a demand to balance the different approaches to
appropriate regulation by the relevancy of norms to regulate commercial
space flights effectively and shall be regarded by analogy to contractual
relationships. There are several key aspects that regulatory courses on
contractual solutions should address to restrain commercial space flights.
Firstly, it is crucial to safeguard the legitimate interests of parties and
define property rights affirmations. Secondly, it is important to take a long-
term contract view and consider the development of terms and conditions
relevant to the conditions of commercial space flights and rights posed and
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demark commercial interests throughout the entire partnership process
and place liability weights. The benefits of cooperation can be maximized
by guaranteeing an efficient resource portion. Also, the full utilization of the
space domain, including asteroids, natural space resources, and the moon,
should be pursued with the well-being interests of all nations in mind.
While some states may not directly benefit from the partnership, in the
long run, such teamwork can be advantageous for all partakers involved.

The study underscores the matter of contractual collaboration to govern
the increasing wave of space commercialization and privatization due to
the weakness of international space law shielding the exclusive settlement
of commercial space flight and the risk of relevancy loss. Thus, the
author shows expectations that, for instance, the contract between the
commercial space flight operator and carrier service, commercial space
flight service provider and participants, etc., would move on consent
annex, rights, liability, compensation, insurance, disciplinary policies,
and else relevant assessments. However, it is worth noting that many
non-space countries face limitations in penetrating areas of interest due
to technological and regulatory impediments. This might interfere with
the headway of sustainable regulation. Accordingly, an uncoerced and
comparable international alliance is critical to stimulate the all-around
participation of the representatives from the international community and
the development of encyclopedic state-of-the-art for an inclusive ruling of
space tourism. Here, it is essential to prioritize a contractual model that
protects rights, documents the way out from predictable and nonpredictable
risks, effectively assigns resources, and lets the participation of all citizens
in the domain of space evolution under the sameness approach.

The contractual regulatory course posed by the author has foreknew a
relevant key since it specifies the perimeter of governance for contractors,
subcontractors, and clients, trusting the track of commercial space
flights activity and aids the transparent understanding about from whom
to ask for the liability (with further clauses, for example, a waiver of
liability as a prerequisite of its consensus with the space tourist) as well
as the respective rights and obligations under the designations of the
contractual conditioning would theoretically unravel specific circumstances
that international space law worthless to fix but strong enough to drag
fundamentalism for a mutual pact in developing distinctive contacts. In
addition, given the private contractual nature — between the operator and
the tourist — by which most space tourism activities will take place, it is
highly likely that carefully crafted exclusion of liability clauses for death
and injury will be included in the space tourism services agreement,
although the domestic law principles in each State will dictate the extent to
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which such provisions might be enforceable [30, p. 280]. Hence, as with all
space activities, a careful balancing of interests is required in determining
whether, and if so, to what extent the space tourism operator should be
required to pay for the privilege of conducting that commercial business,
recognizing also that any such costs will inevitably flow down and be passed
onto the customer in the contract price [Ibid., 282].
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Abstract

The article examines a situation of necessity as a circumstance that precludes
bringing to international legal responsibility. The relevance of the article is
due, on the one hand, to the growing crises in modern international relations,
and on the other hand, the lack of comprehensive studies of necessity in the
Ukrainian science of international law. The purpose of the article is to determine
the specifics of the international legal grounds for states and international
intergovernmental organizations to apply to the state of necessity, as circumstance
that precludes bringing to international legal responsibility. The article uses
general philosophical, general scientific, special scientific and legal methods
of research, in particular: dialectical, formal-logical, analysis and synthesis,
comparative-legal, and logical-legal. The article analyzes Art. 25 of the draft
articles on the responsibility of states for internationally wrongful acts prepared
by the UN International Law Commission and submitted to the UN General
Assembly in 2001 (UNGA resolution 56/83 (A/RES/56/83) of December 12,
2001). The relevant practice of a number of international courts and arbitrations
was analyzed, in particular: the International Court of Justice, the International
Center for the Settlement of Investment Disputes, the International Tribunal for
the Law of the Sea. The main conditions for the lawful use of necessity are
identified, and a forecast of the areas of its further application is given.

Keywords: necessity; international legal responsibility; an essential interest,
circumstance precluding wrongfulness.
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AHoTauisa

Y ecmammi docnioxkyemouest cman HeobxioHocmi ik 06CMAasUHA, WO SUKIOUAE
npumsizHeHHst 00 MIKHAPOOHO-NPABOEOL 8I0N08I0AIbHOCMI 0epIKas, MINKHAPOO-
HUX MDKYPSI008UX Op2aHi3auill ma HuUxX cyb’ekmis MiKHApPOOH020 NYOiuHO20
npaga. AkmyanvHicms cmammi 00YymoesieHa, 3 00H020 60KY, UUCIeHHUMU KPU-
3aMuU, WO NOCUNIOIOMBCSL 8 CYUACHUX MIKHAPOOHUX 8I0HOCUHAX, A 3 THUL020 —
8I0CYMHICMI0 KOMNAEKCHUX O00CNIOAKEeHb CmaHy HeobxiOHoCcmi 6 YKpaiHCbKil
Hayuyi MDKHapoOHo20 npasa. Biomak, mema cmammi nossizae Yy 8U3HAUEHHL 0CO-
b6ugocmeti MIKHAPOOHO-NPABOBUX NIOCMAE 38EPHEHHSL 0epras8 | MIKHAPOOHUX
MDKYPAO08UX Op2aHI3AUIl 00 cmaHy HeobXiOHoCcmI ik 06CMA8UHU, ULO 38LTbHSIE
810 MIKHAPOOHO-NPABOLOT 8i0nosidanbHocmi. Y x00i 00CNIOIEHHSL BUKOPUCMAHO
3a2a1bHO-PLNIOCOPCOKI, 3A2ANLHOHAYKOBL, CNeyianbHO-HAYKo8L ma npasost
Mmemoou, a came: OlaneKmuuHUll, PoOPMANbHO-02UHUL, AHANIZY MA CUHMe3Y,
NOPIBHANLHO-NPABOSULL | JI02IKO-IOPUOUUHUT. Y cmammi HagedOeHO aHAi3 CM.
25 Ilpoexmy cmameil npo 8i0Nnoe8i0anbHICMb 0eprKas 3a MKHAPOOHO-NPOMU-
npaeHi OisiHHsl, nideomoeasieHozo Komicieto mixHapooHozo npasa OOH ma nooda-
Ho20 Ha po3ensd I'enepanvriii Acambrei OOH y 2001 p. (pesomouiss A OOH
56/83 (A/RES/56/83) 6i0 12 epyoHs 2001 p.). IIpoaHanizoeaHo 6i0NoeioHYy
NpakmuKky HU3KU MDKHApPOOHUX cyodie ma apbimparkis, 3okpema: MinHapoo-
Hozo cydy OOH, MiKHapoOH020 yeHmpy 3 8pezyito8aHHSL (H8eCMUUIUHUX CNo-
pie, Mi>kHapoOHO020 mMpubyHaNYy 3 MOPCbKo20 hpasd. BudineHo 0CHO8HI Ymosu
NpPaBoMIpHO20 BUKOPUCMAHHSL CMAHY HeobxioHocmi, HA0AHO NpPo2HOo3 cgpep Tiozo
nooanbUL020 3ACMOCYBAHHSL.

Knrouoei cnoea: cmaH HeobxioHoCMI; MIKHAPOOHO-NPABO8A 8I0N08I0AIbHICMb;
icmomHuil iHmepec; 06cmasuHa, sKa UKAOUAE NPUMSIZHEHHSL 00 MIKHAPOOHO-
npaeosoi 8i0no8idaibHOCMA.

Introduction

Modern ideas about a state of necessity as a circumstance that allows
avoiding international legal responsibility for committing an internationally
illegal act were formed only by the end of the 20th century. First of all,
this circumstance, from a content point of view, was separated from force
majeure and distress. Thus, in the disputes settlement practice of the 19th
and the first half of the 20th centuries, it was qualified as force majeure (for
example, the statement of the Ottoman Empire about the existence of force
majeure in the form of complex internal and external events (rebellions
and wars), which caused significant financial costs for it, which prevent
the timely repayment of its debts to the Russian Empire for the payment
of contributions as a result of the Russo-Turkish War of 1877-1876 [1]; in
the case of the Belgian company — Société commerciale de Belgique (Belgium
v. Greece, 1939), Greece qualified as force majeure its difficult economic
situation, which prevents it from paying the Belgian company the financial
debt previously established by the arbitration court [2]). But similar legal
relations were considered nothing but the state of necessity in the second
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half of the 20th — at the beginning of the 21st centuries. In this sense,
the decision in the case of Rainbow Warrior (1990), in which the Court
of Arbitration assessed France’s assertion that its actions were forced by
force majeure, distress and necessity, is considered to be a turning point
in this sense. To top it off, the appeal to necessity for military purposes —
as a military necessity [3] — to justify the violation of the laws and customs
of war was excluded, which was also enshrined in Art. 25 of the Draft
Articles on the Responsibility of States for Internationally Wrongful Acts
of 2001 [4] (hereinafter — Draft 2001), and were duplicated in Art. 25 of
the Draft Articles on the Responsibility of International Organizations of
2011 [5] (hereinafter — Draft 2011), prepared by the UN International Law
Commission (hereinafter — ILC).

Unfortunately, the domestic doctrine of international law did not pay due
attention to the study of the peculiarities of international legal grounds
for the appeal of states and international intergovernmental organizations
(hereinafter — IGOs) to necessity. As a rule, this type of circumstances,
which exempts from international legal responsibility, is presented only in
the most general terms in the educational literature, which, of course, is
clearly not enough. It is necessary to systematize the international legal
practice, which not only preceded the adoption of the relevant provisions
of the 2001 and 2011 Drafts, but also after their transfer of the ILC for
consideration to the UN General Assembly.

The purpose of this article is to reveal the specifics of the international legal
grounds for states to refer to necessity as a circumstance that exempts
them from international legal responsibility.

Literature review

As noted above, the state of necessity as a circumstance that allows one
to avoid international legal responsibility has not almost been studied
in the Ukrainian doctrine of international law. Moreover, there have not
even been any reviews of existing international judicial practice on this
issue. While in the foreign doctrine of international law, necessity is
studied comprehensively, since it is often the subject of consideration by
international judicial and arbitration bodies. In particular, I would like to
highlight the works of such scholars as N. Hayashi [3], A. Reinisch [6 |,
R.D. Sloan [7], M.Ch.H. Thjoernelund [8], M. Vasiljevic and M. Jovanovic [9].

Materials and Methods

The research was carried out using a complex of general philosophical,
general scientific and legal methods, such as: dialectical, formal-logical,
analysis and synthesis, comparative legal and logical-legal.
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The dialectical method was used to analyze the behavior of participants of
international disputes and conflicts, in which they are forced to justify their
behavior by appealing to necessity.

The formal-logical method was used to analyze Article 25 of the Draft
2001 and Article 25 of the Draft 2011, as well as the corresponding legal
positions of the International Court of Justice, the International Center for
Settlement of Investment Disputes and the International Tribunal for the
Law of the Sea.

The method of analysis and synthesis made it possible to study the
positions of the conflicting legal relations subjects, in which they turned to
justifying their illegal behavior by a state of necessity.

The comparative legal method was necessary to compare the wordings of
Articles 25 of the 2001 and 2011 Drafts.

The logical-legal method was used to formulate the conclusions to this
article.

Results and Discussion
Necessity as a customary norm of general international law

Before the final version of the norm of Art. 25 of the Draft 2001, concerning
the state of necessity, the conditions for reference to it were outlined by the
International Court of Justice in the judgment on the case of Gabdikovo-
Nagymaros Project (Hungary v. Slovakia, 1997):

"In the present case, the following basic conditions set forth in Draft
Article 33 are relevant: it must have been occasioned by an "essential
interest” of the State which is the author of the act conflicting with one
of its international obligations; that interest must have been threatened
by a "grave and imminent peril"; the act being challenged must have been
the "only means" of safeguarding that interest; that act must not have
"seriously impair[ed] an essential interest” of the State towards which
the obligation existed; and the State which is the author of that act
must not have "contributed to the occurrence of the state of necessity".
Those conditions reflect customary international law" [10, para. 52,
pp- 40-41].

Article 25 of the Draft 2001 established the following conditions for
addressing the state of necessity:

"1. Necessity may not be invoked by a State as a ground for precluding the
wrongfulness of an act not in conformity with an international obligation
of that State unless the act:
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(a) is the only way for the State to safeguard an essential interest against
a grave and imminent peril; and

(b) does not seriously impair an essential interest of the State or

States towards which the obligation exists, or of the international
community as a whole.

2. In any case, necessity may not be invoked by a State as a ground for
precluding wrongfulness if:

(a) the international obligation in question excludes the possibility of
invoking necessity; or

(b) the State has contributed to the situation of necessity".

According to the ILC, appeal to the state of necessity is a generally
recognized customary norm of general international law. This statement is
based on the position of the International Court of Justice, formulated by
it in the judgment on the abovementioned case of Gabcikovo-Nagymaros
Project (1997) [11, p. 82]. Other international and arbitration bodies
generally support it.

However, in the doctrine of international law it is sometimes criticized. For
example, R. S. Sloane considers this international custom to be invalid.
He substantiates his opinion by the fact that neither the International
Court of Justice nor the ILC carried out a comprehensive assessment of
the evidence of the existence of general state practice and opinio juris in
the use of necessity as a circumstance exonerating from international legal
responsibility. In particular, the scientist draws attention to the fact that
initially the International Court in the Gabcikovo-Nagymaros case referred
to the unsubstantiated position of the ILC expressed during the preparation
of the Draft 2001, and then the Commission itself in 2001 referred to this
judgment of the Court without analyzing any other evidence. Later, the
Court referred to the opinion of the ILC in an advisory opinion regarding the
construction of a wall on Palestinian territory (2004) again [7, pp. 452-453].

On the one hand, one cannot help but note the scientist’s attentiveness when
studying materials related to establishing the existence of international
legal customs. On the other hand, one can point to other judgments of the
International Court of Justice, in which it "without evidence" established
the existence of customary rules of general international law (for example,
in the judgment on the Barcelona Traction case (Belgium v. Spain) of 1970 —
the illegality of acts of aggression and genocide, obligations to protect
fundamental human rights, including protection from slavery and racial
discrimination [12, para. 33, p. 32]; in the judgment on the case of US
diplomatic and consular staff in Tehran (US v. Iran) 1980 - the immunity
of diplomatic agents and diplomatic premises [13, para. 62, p. 31]; in the
judgment on the case of the arrest warrant of April 11, 2000 (Congo v.
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Belgium) 2002 - the immunity of senior officials of states [14, para. 53,
p. 21]).

Other international judicial bodies are doing the same. For example, the
prohibition of torture was also, almost "without evidence", recognized as
a norm of general international law in the practice of the International
Tribunal for the Former Yugoslavia (Anto Furunzija case, 1998 [15, para.
139]) and the European Court of Human Rights (Al-Adsani case, 2001 [16,
para 39]).

In such cases, international courts usually do not conduct an in-depth
and comprehensive examination of the evidence. They rather proclaim the
existence of such norms, because according to their opinion they are fully
consistent with the dominant at a certain moment professional legal and
moral views, the dominant international legal consciousness. In contrast,
bilateral international customs, which do not have any comparable wide
application, are established solely on the basis of an analysis of varied
practice and numerous examples of opinio juris [See: 17; 18, pp. 191-236].

Necessity, to my opinion, fully applies to those norms that have been hard-
earned by both domestic and international practice, and therefore are firmly
entrenched in international legal consciousness as international customs.

Appeal to necessity for exemption from international responsibility for an
internationally wrongful act is allowed only in exceptional cases, when there
are no other options for behavior other than those that violate international
obligations. As stated in Art. 25 is "the only means to protect a substantial
interest". This approach is due to the fear of misuse of the reference to the
state of necessity. In this regard, the Tribunal of the International Center
for Settlement of Investment Disputes (ICSID) in § 317 of the decision in
the case of CMS Gas Transmission Company v. Republic of Argentina (2005),
commenting on Art. 25 of the Draft 2001, noted:

"<...> there is also consensus to the effect that this ground is an exceptional
one and has to be addressed in a prudent manner to avoid abuse. The
very opening of the Article to the effect that necessity "may not be invoked"
unless strict conditions are met, is indicative of this restrictive approach
of international law. Case law, state practice and scholarly writings amply
support this restrictive approach to the operation of necessity. The reason
is not difficult to understand. If strict and demanding conditions are not
required or are loosely applied, and State could invoke necessity to elude its
international obligations. This would certainly be contrary to the stability
and predictability of the law" [19].

From a practical point of view, the "exclusivity" and "uniqueness" of the
state of necessity entails a number of consequences. Firstly, this is the
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recognition of the criteria of necessity as objective and not subjective,
which implies their assessment not so much by the parties to the dispute/
conflict, but by third parties, as far as possible, not interested subjects. For
example, in the theory and practice of international law, there is a general
position that the appeal to necessity within the framework of the case in
connection with the sinking of the Liberian supertanker "Torrey Canyon"
off the coast of Great Britain in 1967 did not cause protests, no matter how
from one of the interested parties, and from other governments not involved
in this incident (to avoid pollution of its coast, Great Britain burned an
oil slick in the sea by bombing). The UK’s actions were assessed as being
forced out of dire necessity and received widespread international political
support [11, p. 97].

Secondly, a search is carried out for other possible options for the behavior
of the offending state in the emergency situation that has taken place.
Only if this search turns out to be negative can it be argued that the line
of behavior chosen by this state in a situation of necessity was the only
possible one.

Thus, the International Court of Justice, in its advisory opinion on the
legal consequences of the construction of a wall in the occupied Palestinian
territory (2004), based on the materials presented to it, did not agree that
"the construction of a wall along the chosen route was the only way to
protect Israel’s interests from the danger which he cited as a justification
for its construction" [20, para. 140, pp. 194-195]. In fact, Israel itself
stated that "the only purpose of the wall is to enable it to effectively combat
terrorist attacks from the West Bank" (Jordan River — Yu. Shchokin) [20,
para. 116, p. 182]. The International Court did not indicate exactly what
other options Israel could have used to protect its essential interest.
However, in the course of studying the materials of the case, the Court
also drew attention to the fact that the construction route of the wall runs
through territories illegally occupied by Israel; and that this construction
was originally intended to change the demographic composition of these
territories in favor of the Jews; and to significant restrictions on the rights
and freedoms of Palestinians in connection with this construction, and to
a number of other factors.

In the aforementioned ICSID Tribunal case of CMS Gas Transmission
Company v. Republic of Argentina (2005), the defendant’s plea of necessity
was also rejected. The focus was on the Argentine State of Emergency
Law, designed to bring under control the extremely difficult economic and
social situation in the country. The Tribunal did not deny the "catastrophic
proportions" of the economic crisis, but noted: "As is often the case in
international affairs and international law, situations of this kind do not
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exist in black and white, but in many shades of gray". The Tribunal did not
agree that the measures taken by the Argentine government were the only
way to protect its essential interests:

"323. <...> The views of the parties and distinguished economists are
wide apart on this matter, ranging from the support of those measures
to the discussion of a variety of alternatives, including dollarization of
the economy, granting of direct subsidies to the affected population or
industries and many others. Which of these policy alternatives would have
been better is a decision beyond the scope of the Tribunal’s task, which
is to establish whether there was only one way or various ways and thus
whether the requirements for the preclusion of wrongfulness have or have
not been met.

324. The International Law Commission’s comment to the effect that the
plea of necessity is "excluded if there are other (otherwise lawful) means
available, even if they may be more costly or less convenient", is persuasive
in assisting this Tribunal in concluding that the measures adopted were
not the only steps available" [19].

It should be noted that in the decision in the case of LG&E Energy Corp.,
LG&E Capital Corp., LG&E International Inc. v. Republic of Argentina (20006)
The ICSID Tribunal, on the issue of the legality of Argentina’s appeal
to necessity in relation to the same socio-economic crisis, came to a
diametrically opposite conclusion [21].

Substantial interest

The next key concept is "substantial interest". The state of necessity protects
only the essential interest of the state that committed the international
offense. This concept is also used in the context of subparagraph "b"
of paragraph 1 of Art. 25 of the Draft 2001, as applied to States that
have suffered damage as a result of this offense, or to "the international
community as a whole".

Of course, the concept of "substantial interest” is evaluative. Its content
depends on specific factual circumstances — the material and non-material
interests of the interested states. The position of the Commission on this
matter is as follows:

"<...> The extent to which a given interest is "essential" depends on all the
circumstances, and cannot be prejudged. It extends to particular interests
of the State and its people, as well as of the international community
as a whole. Whatever the interest may be, however, it is only when it is
threatened by a grave and imminent peril that this condition is satisfied.
The peril has to be objectively established and not merely apprehended as
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possible. In addition to being grave, the peril has to be imminent in the
sense of proximate" [11, p. 83].

According to M. Vasiljevi¢c and M. Jovanovi¢, this position of the ILC made it
possible to objectify the concept of significant interest. Since the existence
of a significant interest must be established taking into account all the
circumstances of each specific case, its initial assessment may be revised.
On this basis, as scientists note, the importance of a subjective assessment
of the appeal to necessity on the part of the interested state is reduced [9,
p. 10]. To finish the thought of scientists — as a result, the importance of
assessment on the part of other subjects of international law increases,
including those who did not directly participate in controversial (conflict)
international legal relations.

To illustrate this approach, in addition to the examples above, reference may
be made to the 1998 fisheries jurisdiction case (Spain v. Canada). Canada
argued that "the arrest of [the] Estai was necessary to put an end to the
overfishing of halibut Spanish sailors" [22, para. 20, p. 15]. This catch was
permissible under the Northwest Atlantic Fisheries Organization (NAFO)
Convention (the Convention on Future Multilateral Fisheries Cooperation
in the Northwest Atlantic Ocean), but was contrary to Canada’s domestic
1994 Act on the Protection of Coastal Fish Stocks. The norms of the Act
were stricter than the norms of the Convention. Canada insisted on their
compliance, since, in its opinion, the standards of the Convention did not
sufficiently take into account the difficult situation with the conservation
of its coastal fish stocks.

In the Gabdéikovo-Nagymaros Project case (Hungary v. Slovakia, 1997),
Hungary justified the suspension of certain works under the 1977 Treaty
by citing a threat to the environment, which it qualified as a "state of
environmental necessity". In particular, based on numerous studies, it
stated that in the Gabcikovo/Dunakiliti area, additional water releases
would lead to a decrease in the groundwater level and siltation of the
Dunakiliti branches, which would lead to a deterioration in water quality.
In surface waters, "risks of eutrophication would have arisen, particularly
in the reservoir; instead of the old Danube there would have been a river
choked with sand, where only a relative trickle of water would have flowed.
The network of arms would have been for the most part cut off from
the principal bed. The fluvial fauna and flora, like those in the alluvial
plains, would have been condemned to extinction" [6, para. 40, p. 35]. The
consequences of the construction and operation of the Nagymaros Dam
would be similarly catastrophic — erosion of the river bed downstream,
a drop in water levels and, as a result, a significant reduction in the
production of bank filtration wells, which provide two-thirds of the water
supply to the city of Budapest [10, para. 40, p. 36].
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In the Saiga case (1999), Guinea, citing necessity, defended its right to
apply its customs legislation in the maritime exclusive economic zone in
order to protect against "the considerable fiscal losses a developing country
like Guinea is suffering from illegal off-shore bunkering in its exclusive
economic zone" [23, para. 130, p. 55].

The use of the concept of "substantial interest” in relation to the victim of
an international offense or the international community as a whole (clause
"b" clause 1 of Article 25 of the Draft 2001) is intended to reasonably assess
the interests of other subjects of these legal relations of responsibility: what
they consisted of and to what extent they were affected their "substantial
interests" as a result of the offender protecting his "substantial interest".
According to the ILC, "the interest relied on must outweigh all other
considerations, not merely from the point of view of the acting State but
on a reasonable assessment of the competing interests, whether these are
individual or collective" [11, p. 84].

In a number of cases, reference to necessity is excluded (clause 2 of
Article 25 of the Draft 2001). Firstly, this may be due to the nature of
the content of the violated international legal obligation (subsection "a",
para. 2 of Article 25). For example, necessity cannot be invoked to justify
violations of international humanitarian law conventions. Secondly,
reference to necessity is excluded if the offending state itself contributed
to its emergence (subsection "b", paragraph 2 of Article 25). Thus, the
International Court of Justice rejected such a reference of Hungary due
to the fact that its behavior contributed to the emergence of an alleged

"situation of environmental necessity" [10, para. 57, pp. 45-406].
IGO’s appeal to necessity

The right to refer to necessity belongs not only to states, but also to
international intergovernmental organizations. In the Draft 2011 it is
also enshrined in Art. 25, which almost completely repeats the above-
mentioned norm of Art. 25 of the Draft 2001. It should be emphasized
that the very possibility of appealing to IGOs to such a state caused
controversy even at the stage of work on the Draft 2011 [6]. It was clear
from the outset that IGOs could not claim to protect an "essential interest"
analogous to the "essential interest" of sovereign states, much less the
international community. Any interests of international organizations, as
secondary subjects of international law, depend on the interests of their
member states. As A. Reinisch correctly notes: "It is hard to maintain
that international organizations should have a vested right to prolong
their existence should their members no longer consider them useful" [6,
p-181].
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Nevertheless, this right was assigned to IGO in the Draft 2011. The ILC,
commenting on its Art. 25, emphasized the extreme paucity of practice on
it, and its forcedness to meet a number of organizations that insisted on its
consolidation (EU, IMF, WIPO, World Bank, UN Secretariat). At the same
time, the Commission modeled a situation in which the IGO’s reference to
necessity could be completely acceptable:

"Thus, when an international organization has been given powers over
certain matters, it may, in the use of these powers, invoke the need to
safeguard an essential interest of the international community or of its
member States, provided that this is consistent with the principle of
speciality. On the other hand, an international organization may invoke one
of its own essential interests only if it coincides with an essential interest
of the international community or of its member States" [24, p. 75].

Thus, the content of the norm of Art. 25 of the Draft 2011 is largely a result
of the progressive development of the law of international responsibility.
While the norm of Art. 25 of the Draft 2001 is its codification.

Conclusions

The 2001 and 2011 Drafts consider necessity as exceptional circumstances
in which the state seeks to protect its essential interest from a serious and
unavoidable event only through failure to fulfill the relevant international
legal obligation, which does not seriously damage the essential interest of
the state or states in respect of which the said obligation existed, or the
international community as a whole.

The interpretation of the concept of "substantial interest" reveals the
content of exceptional circumstances in connection with which the
interested party declares the necessity. Although it is evaluative, the
ILC has pointed out the importance of examining all circumstances of
each individual case. This, according to a number of scientists, allows
us to talk about the objectification of the concept of essential interest, in
which a revision of its initial assessment is allowed due to the positions
of other states, including those that are not directly related to a particular
international conflict.

Appealing to the state of necessity by interested wrongdoing subjects (states
or international organizations) to avoid international legal responsibility is
a generally recognized customary norm of general international law. This is
confirmed, among other things, by the practice of international courts, in
which they directly state this. Although, as a rule, they do not analyze the
relevant evidence of custom, this approach is generally consistent with their
own practice of establishing other customs of general international law.
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Article 25 of the Draft 2011, which establishes the conditions for appealing
to the necessity for IGOs, despite the complete identity of Art. 25 of the
Draft 2001, is the result of the progressive development of international law.
At the time of the adoption of the Draft 2011 there was not enough practice
to take into account the numerous nuances of the behavior of international
intergovernmental organizations in the international arena when using
necessity. The doctrine indicated possible problems in the application
of Art. 25 due to the characteristics of international intergovernmental
organizations as secondary subjects of international law. First of all, we
are talking about their complete dependence from the wills and interests
of their member states.
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