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Hocnioxceno npunyunu 61a0u, YNpaeniHHA ma pO3GUMKY Npased, WO CKIAIUCA HA
nouamkogoMy emani ¢opmysanns Kumaiicokoi yueinizayii. OKpecleHo XPOHONO2IUHI MediCi
3apo0dICeHHs. KUMallcbkoi yueinizayii y 0asHi uacu ma ocHos8Hi nepioou icmopii /lasnvoco Kumaro.
Posenanymo ocnoeni pucu 0ecnomuunoi opmu 0epicasHoco NpaeiiHHA, CXOOUHKU GeodanvHoi
iepapxii ma iepapxii uwux CAHOBHUKIB, NPUHYUN Nepedayi 20108HUX NOIIMUYHUX | NPABOBUX
sadicenie 6i0 00miei ounacmii 0o iHwoi, 3Hauenus pegpopm ILllan Ana i Ban Mana 6 npoyeci
VKDINnjieHHs YyeHmpaibHoi 61a0uU.

3a pesynomamamu 6uU8UeHHA 3HAYHO20 MACUBY HAYKOBUX Oxcepell 3p00IeHO 8UCHOBOK, WO
ymeopenus imnepii Lin cmano cmpudicnesoro noodieto 6 icmopii' /lasnvoco Kumato. Biocymuicmo
banancy wooo penpecusHoi ti 0036L1bHOI NOITMUKU CHPUHUHUILO HE3A0080LEHHS WUPOKUX HAPOOHUX
mac i Xeuno mMacumabHux CelsIHCbKUX NO8CMAHb, AKI Yac 6i0 4acy 3HUWYsaiu 61ady OUHACMIu.
Hacnioxom yvoco cmana nonimuuna oezinmeepayis /lasnvoeo Kumaro. Knrouogoro idecto, doskona
AKoI hopmyembcs 0eparcasa i npaso, € apMOHIs Midc HebOM, 3eMaero i TI00bMU Mad OOMPUMAHHSL
npupoonux 3axonie. Came 3 yacie OABHIX KUMAUCLKUX OUHACMIU (DYHOAMEHMOM KUMAUCHLKO20
Coyiymy 8uUcmynae OOKmpuHa KOH@YYiaHcmea, wo cmaia c80EPIOHOI0 KEIHMeCeHYie€ KUMaucbKoi
yusinizayii.

KmiouoBi caoBa: Illan (Inp); 3axigaa Yxoy; Cximna UYxkoy; UYyssio; UYkaHbro;
koH(y1iancTBO; Jeri3Mm (da 13s); JIi Kyit; ®a m3un; ine; [n YWken; Line Hluxyan; JIi Cu; lan
An; JIro ban; 3axinna Xanw; CxikHa XaHb; moBcTaHHA «YepBoHUX OpiB» 1 «OKOBTHX IMOB’S30K»;
Ban Man; nepion Tproxuapcrsa (Beit, Ly 1 V), la TyH.

IMocranoBka mnpoOJsemu. BrpomoBxk ocTaHHiX aecsatwinith Kurtaih mgocsr
3HAYHUX YCHiXiB y cdepl MiABUIICHHS MaTepiaJbHOIO JOCTATKy W PO3IIUPEHHS
ocoOMCTUX TMpaB HOro TpOMaAsH BCyNeped JOCUTh CYBOPOMY KOHTPOJIIO
nonitochepu, SKUM 3HAYHO 3BY)XKYE TMPOSIBU HAIIOHAJIBHOI CaMOCBIJOMOCTI
KuTaiicbkoro Hapoay. Ha cywacHomy erami Kwurtail mosuiionye cebe sk OAMH 13
MPOBITHUX aKTOPIB HA MIXKHAPOJHIN apeHi i 3HaXOIUTHCS y TMEPIIUX PAIKAX CIUCKY

KpaiH HalOIbII MEPCIEKTUBHUX 3 MAIPUEMHHIIBKOT AisubHOCTI. M’ sika cuita Kutaro
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B €KOHOMIYHIA 1 MOJITHYHIA TUIOMIMHI MOCTYIOBO HaOWpae O3HAK MaHIBHOI — Bij
pErioHabHUX Ta MDKHAPOJHHUX CHpPaB J0 MPUCKOPIOBAHOTO PO3BUTKY KUTANHCHKOI
apmii Ta BIliicbKkOBOro Guory. YxxkyHro — Benukuii Kurtali — BIIHOBIIOETHCA,
3MIHIOIOYH TIEPCIIEKTHBY O13HECOBUX 1 30BHINIHBOMOMTHYHUX BimHOCMH XXI CT.
3po3ymiTu mxepena migHecenHs Kuraro Hanpukidii XX CT. MOXKHA JIMIIIE MOETAITHO
JOCTIKYIOYH BETUYE3HUH NUISIX HOTO 1ICTOPUYHOTO PO3BUTKY.

AHaJi3 ocTaHHiX A0c/iKeHb I myoaikaniii. OkpeMyuM acriekTaMm mpooaeMu
npucBsyeHo mnpami B. B. Apamuika (V. V. Adamchik), M. B. Anamuika
(M. V. Adamchik), JI. C. BacunmseBa (L. S. Vasyliev), M. I'pane (M. Granet),
M. JIeoBe (M. Loewe), A. B. MemikceroBa (A. V. Meliksetov) Ta iH., ogHak
y3arajJbHIOIOUE JIOCHIIIKEHHS Ha pPIBHI HAyKOBOI CTaTTI B HAYKOBIM JITEparypl Ha
Cy4acHOMY €Talll Hapasi BIJICYyTHE.

Meta crarTi — pPO3TMISHYTH B TEpHIOMY HAOMMKEHHI TMPUHIIAIIN BIIAJIH,
YIOPABIIHHS 1 PO3BUTKY IpaBa, 110 OyJM 3aKJIaJieHl B MePI0J] 3apOIKEHHS KUTAaHChKO1
[MBLTI3aI] y 1aBHIN TIepio/.

Ictopis Kurato, 3adikcoBaHa B MUCbMOBUX JIXKepenax, Hamiuye 6au3bko 3600
pOKiB 1 Bee cBik Bimmik Bif auHacTii Lllan, sika Oyma 3acHoBana B XVI ct. 10 H.€.
Binomocti mpo mmnactito Illan 30epernucss B Hamucax Ha IIATKaX 3 MaHIUPIB
yepenax 1 KICTOK TBapHH, L0 MpU3HAYaIucsA JUisl BOpPOXiHHA. OJHAK NEPILIOIO
JUHACTIET0, 3T1THO TPAUIIMHOI KUTAHChKOI icTopiorpadii, Oymna nunactis ve [laH, a
nuHactis Cs, sika paBwia 3 XXI mo XVI cT. 10 H.€., He3BaXkalouu Ha Te, 0 Mpo Hel
HEMa€ HISKMX apXE€OJIOTIYHMX 1 JTOKYMEHTaJbHUX CBIIYEHb. [IpoTe BBaxaeThCs, 110
Ha 3mami III 1 II tic. mo H.e. B cepenHid Teuii XyaHXe yYTBOPHBCS BEIMKHUMA COO3
wiemeH Cs, B paMKax SKOTO BHHHUKJIO paHHbOJEpkaBHE yTBOpeHHs. [lunHactis Cs
npasuia 500 pokiB (01. 2205-1766 pp. mo H.e.). Xoya apXeoJOTIYHUX TaM’ SITOK
[LOTO TIEPIOly HE BUSBIEHO, BIH JOOpE BUCBITICHUHN y JIAaBHIX KHUTAMCHKUX Midax 1
ICTOPUKH BIIEBHEHI B MOT0 ICHYBaHHI [ 1, c. 22].

Yepes KijbKa CTOJNITh OAHE 3 IJIeMEH (iHb), 10 BXOJWIO JI0 COI03Y, 3400yBae
nepemory B 6opoTs6i 3a Biuaxy. Moro Bataxok Yen Taw 3acCHYBaB HOBY NHHACTIIO

[an, sixa npoicHyBana noHag 500 pokis. B enoxy Illan-Iup (XVI-XI cT. g0 H.e.)
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OyB JOCSTHYTHI 3HAYHUI COIIaTbHUN MPOTPEC 1 CYCNUTLCTBO BCTYMHIIO Y OPOH30BY
100y [2, c. 60].

Pabosnacuuiibka nepxkasa [llan (Iup) mpoiinuia 3HaYHUNA €BOJIIOIIAHUM TILTAX
pPO3BUTKY JepkaBHoro Jany. Crnodatky BoHa 30epirajia 3HA4HI TEPEKUTKH
pPOJIOTUIEMIHHOI BIMCHKOBOI JE€MOKpaTii, 30KpemMa B TOW Yac MIe ICHYe paja
cmapitiuiun. 3roioM, 4Yepe3 yTBEP/HKEHHS B Hill MEBHUX PUC JECHOTII, BIIOYBAETHCS
MOHOIIOJTI3allisl ITapSMU BCi€l TOBHOTH Jep>KaBHOI Biiaau [3, ¢. 39].

[Hap y nepxaBi Illan (Inp) OyB NEpPBOCBSIIEHUKOM 1 BEPXOBHUM
rOJIOBHOKOMAaHyBaueM, a TaKO’K BEPXOBHUM BJIACHUKOM BCI€i 3eMili i HAO1IbIIUM
paboBiacHukoMm [4, c¢. 63]. OmHuM 13 TOJIOBHMX 3aBJaHb KacTH KEpIiB OyJo
NOCWJICHHSI aBTOPUTETY Laps. J[aBHS KuTalicbKa peliriiHa Tpaauuis IpeacTaBiisie
naps (Bana) «CuHOM HeOay», 110 YTpaBisie 3a BoJel0 Heba 1 BUCTYIAE Y CBITOMOCTI
HapoJy SIK cakpajbHa i MmicTuyHa ictota [Tam camo, c. 40].

[lapcbka BHajga mnepenaBajiach y CHAAIMIMHY BiJ CTapuioro Opara 0
MoJIoAImIoro abo pigme Big Oarbka g0 cuHa. CBOIM aBTOPUTETOM ILiapi OyJiu
3000B’s13aH1 HacaMIiepe]l mpaimrypam. Y BCIX BaXJIMBUX BHUIAJKaX BHUPIIIECHHS
JIep’)KaBHUX CIIpaB BepXOBHUM MpaBUTEISIM HAIEKAIO 3aMUTYBAIM Y HUX TOPaJ I
yac OCOONMBHUX PUTYaTiB TOKJIOHIHHS. 3 pUTyally BOPOXIHHS, 32 JIONMOMOTOIO
HaIMCIB Ha KicTKax (o0 Ai3HATHUCh MPO PE3yJIbTATH BiilHW, BpOXKail, MOroay) B
Kurai Bunukae iepormidivyaa mucemMHicTs [1, c. 24].

VY nepxasi Illan (Iup) Bxke icHyBadM JaBHI aTpuOyTH JEp>KaBU — apMis 1
B’SI3HMIII, 1110 MIATBEPIKYIOTh HAIIMCH HA BOPOXKUIBHUX KICTKAX [3, c. 40].

VY XII cr. go H.e. B nepxai lllan (IHp) 3arocTpuiucs BHYTPIIITHI TPOTHPIYYSL.
VY Tol ke yac 3MINHIOE CBOi CHWJIM M PO3IIMPIOE BOJIOAIHHS IJIEM’S WXKOY, IO
3HAXOJWJIOCS T BJIQJOI0 1HHCHKUX BaHiB. Ili KEpIBHUITBOM IHOTO IUIEMEHI
00’€IHY€ThCS HHM3KA TUIEMEH i OOpOTHOM MPOTH 1HBCHKOI JaepxkaBu [Tam camo,
c. 43-45].

[Hap Yxoy VY-san 1027 p. y Outi mpu Mye 31051aB BIMICBKO OCTaHHBOTO
maHcbkoro BaHa Yxoy CiHd, SIKUH MOKIHYKB 3 CO0010. Y-BaH, 3aXOMUBIIU CTOJIMITIO

[TaH, 3p00UB KEPTBONPUHECEHHS y XpaMl Ha YECTh IIAHCHKOTO NepIIonpeiKa (11aH-
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ni). Bin BpyuuB kepmo npaBiinHs nepemokennx HuM lllan cuny Yoy Cins ¥V I'ena,
NPU3HAYMBIIM  HArjsgaTd 3a HUM  cBoix OpatiB  ['yawp-my 1 [aif-moy.
JlemoOuTI3yBaBIIM BOIHIB, BIH IIEAPO HArOpOJMB 3aXOIJIEHUMHU LIHHOCTSIMU BCIX
YYaCHUKIB IMOXO/y, B TOMY YHCJ1 i COIO3HUKIB MO Koamiuii [5, ¢. 27].

[Ticna maminas auuactii [llan Ha tepurtopii Kutaro Oyno CTBOpeHO HOBY
paboBIacHULIbKY JepkaBy — nuHacTito 3axigHa Yxoy (XI ct. — 770 p. no H.e.). Y
770 p. 1o H.e. HaBaja KOYOBHUX IUIEMEH «J1» MpHU3BeENa O TEPEHECEHHs CTOJMIII 13
3axoay Ha cxig — 3 XaouziHa (HuH1 M. Cians nposiniii lensci) y Jloi (HuHi M. JlosiH
npoBiHIli XeHaHnb). BiaToai mpaBisya auHAcTisS ctana MeHyBaTtucs CximHa Yxoy.
Yac npasminas Cxignoi Yxoy noninsierscs Ha aBi enoxu — Uynbiio (Becna 1 Ocinb)
(770-476 pp. no H.e.) 1 Yxanwro (I{apcta, o 6oprothes) (475-221 pp. no H.e.). Y
el Yac TOCTIMHI MOBCTaHHS pabiB 1 HApOJHI OYHTH TPHU3BOIATH JO 3aHEManTy i
Kpaxy pabosnacHuura. Ilicns TpuBanux BoeH 13 Outbinl Hik 140 nepkaB nepiogy
Uynbiro B niepioa Yxanwro aummiocs 7 nepxas — Li, Uy, Aub, Xans, Uxao, Beit i
isb [6, c. 544]. ¥V VII-VI ct. 1o H.e. noMiHytoue nojoxkenns y CxigHomy Yxoy
OTPUMAJIH 11’ SITh HAHOUIBIINX IAPCTB, IO JICTAIM HAHMEHYBaHHS «I1°ITH TETEMOHIBY»
(mecmiotiB), — «Y ba»: Iine, 13186, i, YUy 1 Cyn. V mepiog «V ba» («n’satu
TEr€MOHIB») OCIIa0IIOEThCS BJlaJla BaHAa M TIOCHIIIOIOTHCS HOBAa pabOBJIACHHUIIbKA
apuctokpartia. bopoTsba 3a MAEepCTBO Mk KHUTAMCHKMMHU KHS31BCTBAMHM I1i€ OUTbIIE
aKTHBI3yBajacs, 0 OCTATOYHO PO3XUTANIO ICHYIOUY MOMITHYHY cuctemy. [likaBo, mo
B IIeH miepioj 3’ siBujacs cnenudiyda cucrema mpas 1 000B’SI3KIB 3 OISy Ha MICIIE B
lepapxii nepxkaB. KHsziBcTBa 2-ro Ta 3-ro piBHIB Opaju ydacTb y COO3ax, SKi
o4O IIOBaIM rereMoHu. [[piOH1 KHA31BCTBA Ma OyTH BacalaMu KHSI31BCTB YCIX TPhOX
piBHIB. Y Takiii ¢GopMi KOXEH 3 I'TU TEereMOHIB 3MaraBcsi 3a JIOMIHYBAaHHS B
«Cepenuanomy IlapctBi». [lomiTHdHi TPOTHUPIYYS PO3B’SI3YBATUCH 1 MUPHUM
[UIIXOM, a HE TITBKH BIHCHKOBHUM. 30Kpema, y 546 p. 710 H.e. BeIbMOXi1 KHA31BCTB Jly,
Cymn, [aii, Beii, Uenn, Yxen, Cro#i 1 [{ao mig kepiBunTBoM [[3iHb 1 Uy 3 mMeToIO
MPUMMHEHHS BIMCHKOBUX JiH 310panu mupHui 3’131, Ha 3’1311 Oyiio mporosorieHo,
mo unapctBa I[[3iup 1 Uy pazom HaOyBaroTh craryc rereMoHiB. Ilicis 3’i3qy Ha

NepIvid TUIaH BHUXOASATh MOJITHYHI IHTPUTH BEJIBMOX, a MIDKYCOOHI BIMHU
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nocnabunucsa. Y  1med  mepiof  BiAOYBAE€ThCS — MEPEpPO3MOAUT  BIIAgud  MIXK
apUCTOKPATUYHUMHU POJaMH, JIKBIJAIisl TEPBICHOT PO3APOOICHOCTI — JIUIIMIOCS
KUIbKa BEJIMKHUX LAPCTB. 3T0JI0OM, Ha CTBOPEHIN TaKUM YMHOM OCHOBIi, PO3ITPYETHCS
3MmaraHss 3a 00’ eqHanns Kuraro nuHactismu L{ine 1 Xans [3, ¢. 69-70, 73].

CouanpHoO-MONITHYHA 1€papxia Ykoy, mo Oyna moB’s3aHa 31 3/1HCHEHHSM
BJIaJI Ta 3€MEJIbHOIO BJACHICTIO, Tepeadayvalia, 1o MpaBUTENl (8aHu) BXOASITH [0
BUIIOT MEPIIOi TPYMH, 1HIIA BUIIA apUCTOKPATIS — MPaBUTENI CMAJKOBUX BOJIOAIHB
(wKyxoy) — BXOOWIM A0 JApyroi rpynu. ['nmaBu ponoruieMiHHuUX Tpyn (y3y), 110
HACEJISUTM CTAJKOB1 BOJIOJIIHHSA WKYXO0Y, CKJIaJalu TPETIo rpymy. YerBepra rpymna —
TOJIOBH BEJIMKUX CIMEH y CKJIajl rpyn Tpetboro piBHA (13y-mm). [I’sara rpyma —
IPOCTONIOANHU (JTy’KE€Hb, a00 «WKYHKEHb)», «KYH»), Oyna Hailouipmow. Tak camo
gk 1 B mepion [llan (Imp) y nepkaBi Ukoy BCi 3emili HOMIHAJIBHO CTaHOBWIIH
BJIACHICTh BaHAa, KWW KaJyBaB MPaBO CHAJKOBOTO BOJIOAIHHS YAaCTHHOIO CBOET
BJIACHOCTI WwKyxoy. [IpaBo Ha BOJOJIHHS YaCTHHOIO TEPUTOPIi uYdxxcyx0y TepeaaBaiu
daghy, siKi BiIJaBaidu i1 y BOJOMIHHS wiu. Y KIHIEBOMY MIJICYMKY, Ha 3€MII
0e3rocepeHbO MPAIIOBANH J1)ydceHsb (TTpocTotoauam). Pabu B3arani He BXOIUIU 10
iepapxii rpyn HacenenHus [3, ¢. 50].

HepxaBa Uxoy Ha TOYATKOBOMY €Talll CBOTO ICHYBaHHSA Maja eJleMEHTapHY
opraHizaiiero i Oyjga HE3HAUYHHM COKO30M IUIEMEH. 3roJoM, IMiJi 4Yac 3aKkjiaJaHHs
OCHOB CHJIbHOI WYKOYChKOi JepkaBd, BIIOYyBaJocsi BIOCKOHAJICHHS CHCTEMHU
YIOPABIIHHS 1 pO3LIMPEHHS KOPAOHIB LIbOTO YTBOpPeHHs. 3a Bojonaps ['yryna [lansdy
MicTa OTpuUManH (OPTEYHI CTIHM, MOYAIOCh OYIIBHHUIITBO >KHUTEN, 3 SBUJIACS HOBA
TEepUTOplajgbHa OJUHMII JJI PO3CETCHHS JIoJel — «i» (IOCEeNeHHs), 110 BU3HaBala
Biaaxy Wkoy. 3MmiHIOBamuUCS cTapi 3BHYAl IMJIEMEH, CTBOPIOBAJacsi HOBA CHUCTEMa
YOpPaBIiHHS, BBOJWJINCS YWHHU, BBOAWIACH CHUIbHa 00poOka 3emuti. HactymHuku
['yryna — Benb Ban 1 Y Ban npogosxunu iioro cipay [3, c. 54].

BixvBaHHS BHHA 1 MOJIOBaHHS 3a00pOHSIIUCH, & OC10, BUKPUTUX Yy MHSITBI,
3aapemTOBYBAIM W BIMMPAaBISUTH 10 CTONUIN Yxoy, J€ iX CTpadyBaiau OCOOHMCTO
BaHU. OCKUIbKM OpraHizailisi 4KOYCbKOTO CyCHUIbCTBa Oa3yBanacs Ha pPOAOBHX 1

HUTIOOHUX 3B’s3KaX, OyJIO BBEIEHO BUMOIY, IO YKJIAJaTH LU0 MOXHA JIMIIE 3
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IpeACTaBHUKAMH 1HIIOro poay [3, c. 55].

VYciM uiieHaM CyCHiJIbCTBA HANEXKaJ0 MOYMTATH CBOIX OaThKIB 1 OparTiB, a Ti,
XTO MOPYIIYBaB 1€l 000B’A30K, MIJABAIUCS CYyBOPOMY MOKAPAHHIO, aX JJO CMEPTHOL
Kapu. BmopsiakoByBanacss cucTeMa CTATyBaHHA TMOJATKIB 1 mogarte (3amis
3a0€e3MeUeHHs] HAJIE)KHOTO PIBHS KUTTA Hapoay). [lomari 30upanucs sk y BUIIIAIL
MOJaTKy 3 TPOMAJCHKUX 3€Melb Ka3HH, IO pa3oM OOpoOIsmcS J1yoceHdb
(mpocromonunamu) (1/9 yactrHa BpoXkaro), Tak 1 y JapYHKIB MPaBUTEISIM Tij] Yac
aymieHIli 3 00Ky apucTokpaTiB abo HaMmicHUKIB. Y mepioa Uskoy Oysio BCTaHOBIICHO
II’SITh BUIIUX TUTYJIB JIJIS 3HATI: «KTYH», «X0Y», «00», «I131», «JISTHbY, «HSIHbBY, «BEH».
OcTaHH1 BBOXAJIUCS 30BHIITHIMU TUTYJIAMH, a TUTYJ «11aiD» — BHYTPIIIHIM. 30BHIIITHI
BOJIOJIIHHSL HA KOPJOHI JepkaBu (1[I 3eMJli OTPUMYBAJIM TUIbKK HaWBHIII
apUCTOKpATH) JaBajd MPaBO BBaXaTHCS OQIMIHHUM TPaBUTEIEM KHS3IBCTBa, a
BHYTpIIIHE BOJIOAIHHS TOB’SA3YBAJIOCS 3 TMOCAJO0I0 BHILOIO CAHOBHHMKA. THUTYI
BCTAHOBJIIOBAB CTaTyC y CYCHUIBCTBI, a pO3ps BOJIOAIHHS — KUIBKICTh 1 YacTKy
nojatel 1 JapyHkKiB npaButento. Ban nepxkaBu Ukoy, AK TiaBa 1 poJOHAYAIbHHUK
Cepenunnoro mapctBa (UkyHro), OTpuUMyBaB IMOJAapYHKH BIiJI CBOiX BacajiB
MPABUTENIB Y BUTJISI IOPOTOLIHHOTO KaMiHHS, IIOBKOBUX TKAHWH, 3BIPUHHUX IIKYD,
BUPOOIB PEMICHUYOrO BHPOOHMIITBA. Y BH3HAUCHUN TEPMIH BCl MPEICTaBHUKU
aJMIHICTpAallil, 3HaTi, K1 MaJu TUTYJH H BOJIOJAIHHS, 3000B’s13aH1 Oy 3 JapyHKamMu
npubyTu A0 nBopy mpasutens. llepemoHnian oOMiHY TOmapyHKaMH 1 TpaMOTaMH,
MPOXOJMB B YPOUHMCTIH OOCTAaHOBI, a HOro MOPYIIEHHS O3HAayajo HEMNoBary Ta
o0Opa3y IMHACTIT B IUIOMY 1 BBaXXaJI0Cs BIIMOBOIO B1J] IiTHOIIEHHS JapiB [3, c. 57].

3 METOI TOJIETIICHHs YINpPaBIiHHA, Kpamoro 300py MOAATKIB 1 MIBUIKOI
MOO1II3aIli HACeJIeHHST Ha BUIAJOK BIMHM BEIMKY TEPUTOPil0 LApPCTBO Yxoy
MOJUTMIIM Ha KHS31BCTBA, K1 IepeaBajid 3HATHUM pojiaM. 3arapOHMITbKI BIHHH MiX
HUMU OyJH CTporo 3a00poHeHi. B agMmiHicTpaTHBHOMY BiJTHOIIIEHHI KHA31BCTBA OYyJU
NOJUIEHI Ha 001acTi, 10 AKUX BXOJWJIM OKpaiHHI TEPUTOpIi i MOBITH — LEHTPAJIbHI
paiionn. [[ns 3amoOiraHHs HamagaM KOYOBHX IIIEMEH Y37I0BX KOPJIOHIB
PO3MILTYBaIKMCh BIHCHKOBI OMOPHI MyHKTH [3, c. 58].

VY npyriit nonoBuHi nepioxy CxigHoi UYkoy 10 CiMe BENMKUX CAHOBHMKIB
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MEePEHILITN BC1 TOJOBHI MOJITHYHI BaXKelll BIUIMBY, PU IIbOMY BJIaJia IepeaaBaiach y
cnagok. CraJKoBI CAaHOBHUKHM KOPHUCTYBAJUCS TMOCIyraMHu CIIYKHUBUX JIIOJCH SK
JOMalllHIX ~ 4YMHOBHUKIB.  IlocTymoBo  cuctema  JOMamIHIX  YMHOBHHKIB
eBOJIIOLIIOHYBAJIa B CUCTEMY HallMaHUX YMHOBHUKIB, a B iepiof imnepiid Llinp 1 Xaub
— y CKJIaJHy YHMHOBHHUIIBKO-OOpOKpaTuUHy cucremy. B enoxy Cxignoi Ykoy 3HAYHO
PO3IMIMPUITUCS KOPAOHU KHS3IBCTB, YOMY CHPHSUIO B TOMY YHCHI ¥ TIOCHJIECHHS
MDKYyCOOHUX BO€H [3, c. 69—70].

Ho IV ct. 1o H.e. napctBo L{iHb He 3asBIISIIO MPETEH31M HA MO3UIIII0 FereMoHa
cepen iHmux mapctB CrapomaBHboro Kwurtaro 1 He Opasio akTUBHOI ydYacTi B
MibKycoOunax. Omnak, nounHatouu 3 npasiinag Csio I'yna (361-338 pp. no H.e.),
BOHO IIBUAKO nocuitoetbes. LlaperBo Linb 3aliMano 3pydHi cTpaTeriyii NO3uLii s
HACTYIy Ha CyCiJHI I[apCTBa 1 IIeMeHa, OyIy4d BITHOCHO 3aXUIICHUM BiJ] BTOPTHEHB
BapBapiB NPUPOJHUMU pyOeKaMH — PIUKOI0 XyaHXe Ta FpPChbKUMH XpeOTaMu. 3emill
apcTBa 3HAXOJWIMCh Ha MEPETHHI TOProBUX NUIAXIB y JOJMHAX piluok Beiixe,
[[3iaxe 1 Jloxe i Oynu myxe poatounmu [Tam camo, c. 114].

YV 359-348 pp. no H.e. canoBHuk Illan Su y wmapctei Linp 3xpiiicHUB
cTpateriydi pedopmu, y pe3ynbTaTi SKUX MpaBO MPUBATHOI BJIIACHOCTI HAa 3€MIIIO
0aso 3aKpiIJIeHO y 3aKOHI, O(IIIAHO T03BOJSUIACS KYMIBJIS Ta MPOJAX 3€MEIbHUX
TUISTHOK, CTUMYJIOBAJIOCS 3eMJIepoOCTBO (Bi HECEHHS JEp)KaBHOI TPYIOBOI
MOBUHHOCTI 3BUIBHSJIMCS BHUPOOHHMKH BEIMKOI KUTBKOCTI 3€pHA), BUIBHE 3aHSATTS
pEMECIIOM 1 TOPTIBJICI MNIUISIraJo OOMEXEHHIO, YaCTUHA PEMICHHUKIB 1 JIpiOHMX
TOProBIIiB OyJa MepeBe/ieHa Ha MOJ0KEHHS JIepKaBHUX pabdiB, CKACOBYBaJIOCh MPABO
CHaJKyBaHHS aJMIHICTPAaTHBHUX TIOCTIB 1 JIKBiJyBajlacsd CHCTeMa CHaJKOBHUX
BOJIOJIIHb apUCTOKPATii, apcTBO Oysio po3nauvieHo Ha 31 aaMiHICTpaTUBHUUN IOBIT,
BeNUKi (marpiapxaibHi) CiM’1 TiISTaal IPUMYCOBOMY PO3/LTY, B cellaX BBOJMIACH
cUcTeMa KpyroBoi mopyku. Pedopmu mamu Ha MeTi UEHTpami3aiiio BiIaau 1
nocuieHHs napersa inb [7, T.16, c. 125].

[ToToMcTBEHA apuCTOKpATIA, SIKa Maja 3B’SI30K 3 TPOMAJIOKO 1 3aIliKaBJICHICTh Y
30epekeHH1 TaTpiapXxajibHO-POJIOBOrO Jaay, 6araro BrpaTwia Bia pedopm Illan fAna.

3amicTh CTapoi 3HaTi, MOTYTHICTb SIKOi IPYHTYBajlacsl Ha CHAJKOBUX MPUBLIEAX, BIIATY
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OTpUMaJia HOBa BIHCHKOBAa W TOPrOBO-JTMXBApPChKa 3HAThH. 3pO3yMiso, IO pedopMu
[an SIHa BUKIMKAIKM CUIIbHE HE3aJ0BOJICHHS POJIOBOI 3€MENbHOI apUCTOKPATii il BOHA
OuiKyBaja Ha 3py4yHuil MOMeHTY i noMcTH. Komu nokposurens [lan SH imneparop
Cso I'ya momep, pedopmaTtop OyB 3MyIICHHI TIKAaTH, ajie OyB CXOIJICHHH 1 CTpaueHUI.
Opnak Bci 3axonu pedgopMm llan Snom, 3amummnucsa B cwm [3, ¢. 117-118]. Ilicns
0o0’ennanns Kurato napcteom Linb y 221 p. 1o H.e. 6arato HOoBOBBeAeHb Illan SHa
OyJu moIMpeHi Ha BCro kpainy [7, T. 16, ¢. 125].

VY 221 p. no H.e. In Ynxncen — npaButens napersa Linb — npuiinas tutyn Linb
[[uxyana, 1m0 O3HAMEHYBAJIO 3aBEPIIEHHS 3aBOMOBHUIIBKUX IMOXOJIB, OCTATOYHY
NepeMory HaJl cenaparu3MoM 1 CTBOPEHHS MEPIIOi €IMHOT BUCOKOIICHTPA30BaHOI
KuTaicekoi immepii [3, c. 120-130].

[iap [Iuxyan pasom 3i cBoiM pagaukoMm JIi Cu mpoBiB HU3KY pedopM: YBIB
€IMHE 3aKOHOJIaBCTBO, MOUIMB TEPUTOPIitO IMIIepii HAa 36 aAMIHICTPATUBHUX OKPYTIB,
yHI(IKyBaB MHCEMHICTb, TPOIIOBI 3HAKM Ta OAMHMII BHUMIpIOBaHHA. Pedopma
3pylHyBajla MDKIEp)KaBHI Oap’e€pu, CHOpHsiIa KOHCOJIJAIli pO3pi3HEHUX KOJUCH
pationiB. IIpu I{uup luxyani, y 215 p. no H.e., mouangocsi OyaiBHULTBO Bemukoi
KUTAChKOT CTiHW. IMmepaTtop CKOHIIEHTPYBaB y CBOIX pyKax BCIO TIOBHOTY
3aKOHO/aBY01, BUKOHABYOI ¥ CyJI0BOi Biajau. Hamararouuce JiKBIyBaTH HaMMEHIITY
MO>KJIMBICTh KPUTUKH CBOT'O PEKHUMY, BIH BUAAB y 213 p. 10 H.€. yKa3 PO 3HULICHHS
TYMaHITapHOI JIiTepaTypd y NPUBATHUX 310paHHAX (IO3BOJSIIOCS MATH JIHIIE
MEJMYHI, BOPOXKWIbHI Ta CUIbCbKOrocmojaapui tpakratu). ¥ 212 p. go H.e. Llunp
[uxyan HakazaB crpatutd 460 KOH(QyLIaHLIB 3a 3aKJIUKH JO CIPOTHUBY
iMIiepatopchkiit Biasui [7, T. 15, ¢. 779-780]. I1ix yac 3aBoroBanb IH UkeHa, BEMKUX
JepKaBHUX OYyMIBHULTB (Mayially, ycunajibHUIl Ta Benukoi KuTalchbKoi CTiHU)
3HaYHUW TATAp JIAraB Ha TUiedl celsHChbKuxX Mmac. Taka momituka Lliap [lluxyana
BUKJIMKaJIa MacoB1 CeJITHCHhKI XBUoBaHHs. Tak, y 209 p. 1o H.e., 3a piK MICIs CMEPTI
[Mip IllnxyaHa, migHSAIOCA TMOTYKHE CENSHCbKE MOBCTaHHS MiJ HpoBoAoM YeHb
[llena ta Y I'yana, mo 3aBepiunocs maainasM nuaactii Lias [3, c. 177].

Y 206 p. 10 H.e. KEPMAHUY OJIHOTO 13 CEJISTHCHKUX MOBCTaHb, IO MOBAJIUIN

nuHacTito Llinb, — JIto ban HaHOBO 1HTErpyBaB KpaiHy il OrOJIOCUB MPO 3aCHYBaHHS
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nuHacTii 3axigHa XaHb, 3a JaciB kol Kurail craB ojHI€I0 3 HAMOUIBIIUX IMITEpii
cBiTy nopsan 3 Pumom (kutaitii HasuBanu [la Xanp — 3axigna Xauwp) 1 [lapodiero. 13
cepenuau Il cT. 10 H.e. XxaHbcbkuil KwuTall nmocsr HalBUILIOrO pIBHSA CBOTO
iTHECEHHS, 10 301rcs 31 CXOKEHHSAM Ha MPECTOI iMmeparopa Y-Ji, KOJu IMITepis y
BIJIHOCMHAX 3 CyCijaMd TMepeiia Bii OO0OpOHM [0 eKcmaHcii. Y pe3yJbrari
TepuTOpiss XaHbChKOI IMIIEpli 3HAYHO pO3IIMpUIIAcs W BUMILIA 332 KOPAOHHU
KuTalchkoi nepxkaBu ernoxu Wkoy 1 Lline. V 1eit mepios croctepiraeTbcsi CTPIMKE
€KOHOMIYHE TiJHeceHHd. [Ipore 3rogoM y KpaiHi NOIJIMOMINCH COLIATbHI
MPOTUPIYYS, CETSTHChKI MOBCTaHHS CTAIM MacIITaOHUMU U peryispHumu. Y 18 p.
H.C. CHAJIaxHyJIO BEJIUKE CENsSHCbKE TOBCTaHHSA «YepBoHUX OpiB», sKe
IIPOJIOBKYBAJIOCH KUIbKa poKiB. OJIMH 13 peACcTaBHUKIB NpaBisiuoi quHacTii JIro Cro,
KU TIEPEUIIIOB J0 JIaB TIOBCTAHINB, Y 25 p. H.€. peCTaBpyBaB JAWHACTIIO XaHb i
HOBUM iM’siM — Cxigaa XaHb. 11 cTonunero cramo M. JIOSH Ha cXifa Bij MOIEePETHBOT
cronuul Yan’anp. OpHAak HeBIayl y BIMCHKOBUX KaMIIaHISIX MPOTH CYCIIIB 1
KOH(IIKTH cepeJl KIIYOBUX MPEICTAaBHUKIB BIIAJIHOI €IITH W Jajii 3HECHIIIOBAIIU
imniepito. Y 184 p. posropinocs noBctanHs «KOBTUX MOB’ 30K 1] TPOBOIOM YxkaH
[[3s10. Xou4a moBcTaHHs OyJIO MPUIYIIIEHO, BOHO OCTATOYHO JECTA0LII3yBalI0 PEKUM
npaBisdoi AuHAcTii, 1 Ha moudatky Il ct. equna IliqHeb6ecHa Oyna po3jaisieHa HA TpU
cyBepeHHi napcrBa — Beil, llly ta ¥V (mepion TproxumapcTsa), Kl ICHyBajdud MOKHU
nuHacTis L[3iab y 280 p. H.e. HE KOHCOIITyBanta Kpainy [6, ¢. 544-545].

3acHOBaHa Ha BJajl IMIEparopa Ta ypsay, KAUTaliCbKa cUCTeMa YINpPaBIiHHA €
Yy HE HaWOUIbII CTIMKOIO MOJITUYHOIO CHCTEMOIO B ICTOPii. 3 Mepioy CTBOPEHHS
imriepii L{inb, y Kutai po3poOisnu iero Biaaau, 1o 0a3yeThCcsi HA €IHOCTI CHCTEMU
MOJIITUYHUX OOOB’S3KIB 1 )KOPCTKOI'O CTAHOBOT'O MOJUTY CYCHIIbCTBA. YIPaBIiHHSA
HaJIEeXKalno J0 BHUKIIOYHOI KOMIETEHIII YWHOBHHKIB, ITOBHOBAXEHHS SKHX
BU3HAYAJIMCh 0cOOMCTO immeparopoM. Y mepion Xaub y Kurai Oyno pospobiieno
CKJIQJHY CUCTEMY YMHOBHUX PAHTIB, KUIBKICTh SKMX 3 PO3BUTKOM JEpPKaBH 3pOCTaja.
UMHOBHWKM TparHyjiu IMJHATHCS BHUINE I1€PAPXIYHUMU CXOAAMH, 3 BHUCOKUM
MOJIOKEHHSM, 3 IKUM OyJIM MOB’s3aH1 YK CeIIbHI NpuBLIEi [8, ¢. 21-22.]

XaHbChbKI IMIIEpaTOpU Halexanu a0 AuHactii Jlo, ska He BXoawia A0
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apUCTOKPATUYHOIO TMPOLIAPKY CYCHIbCTBA. 3aCHOBHMKOM JuHAcTii ctaB Jlo baw,
SKUW TOXOJMB 13 CEJISHCBKOT POJAMHHM. Y MOJOJII POKM BIH OO0IWMaB Iocaxy
ynpasutens noBity Ileit 1 HocuB Tutyn Ileit-ryn. Jlro ban He BHBYaB BHTOHYEHI
MUCTEINTBA 1 3aBOIOBAB TPOH 3aBISKH OCOOMCTHUM JIIEPCHKUM SIKOCTSIM, BOEHHOMY
TajaHy, My>xHocTi. KopucTtyrounch npaBamMu nepeMoxis MiKycoOHoi1 BiiiHu, JIto ban
NPUBJIACHUB MalHO CBOIX CyHpOTUBHHUKIB. IToTOMKHM immeparopa, iX OpaTtu 1 CUHU
HaOyBaJIU TUTYJ BaHa (KHS3s), a BIUTMBOBI YMHOBHUKHU Majlally — TUTYJ X0y (KHS3b,
MapKi3), KEpIBHUKH paloHIB — CsHb [8, . 23-24].

AnminicTpallis XaHbChKOI IMIEpii 3alo3u4miia 3HAYHUN JIOCBiA 13 CHCTEMU
ynpaBiiHHs, 1m0 chopmyBanack y Kutai 1o 202 p. 10 H.e., TOOTO 10 yTBEPKEHHS
IHCTUTYTY IMIIEpaTOPCHKOI BIaJM, MOKPAIIUBIIM W MPHJIAIITYBABIIN HOTO J0 CBOIX
yMoB. BoHa rpyHTyBanacs Ha Ge33anepeuHiii Biajii imneparopa. Becepenuni ckiaaHoi
lepapxii JenapTaMeHTIB Ta YCTaHOB MHOro Haka3W MepelaBaliuCh BiJ BHILOTO
YHHOBHMKA J0 HWXKYOrO [8, ¢. 25].

Jo ckmamy ypsamoBOi CTPYKTYpH BXOJWJIM YHHOBHUKM EHTPAIbHOI
aJIMIHICTpAllil y CTOJUII Ta MPOBIHIIAHI OPTaHU BJIAJIA, PO30CEPEKEH] MO TEPUTOPIT
imMriepii. B OCHOBI BITHOCMH MK HHMH JIeKaB MPHUHIIUMII CyBOpoi iepapxii. Ha
3eMJIAX, [0 OyJM BKJIIOYEHI N0 CKJIaxy IMIepli BHACHIOK BIMCHKOBUX IiH,
CTBOPIOBAJIMCSl HOBI MPOBIHLIII, HAa SIKI HNOLIMpPIOBAJacs Biajaa iMmneparopa. Ha erami
BOEHHUX TMOPa30K Ta 3MEHIICHHS TEPUTOPiH IMIepii BOHM 3HOBY CTaBalld
HE3aJIeKHUMU. BiAnoBiganbHICTh 3a MOpaAW IMIEpPATOPy HECIHM YHUHOBHHUKU
HeHTpaibHOro ypsimy. Ilim iX KoHTponeMm 3HaXoAWJIach CUCTEMa OIMOJATKyBaHHS,
I'POMAJICBKUN TOPSAIO0K, 3aXUCT KpaiHKW BiJ BTOPTrHEHb BOPOTIB 330BHI. Kijbka JITHIX
CITy>)kKOOBIIIB IICHTPAIBHOTO amapaTy 3aliMajicsl BHUKIIOYHO KOHCYJBTaIlIHHOIO
TisTTbHICTIO. J[BOE BHMINMX YMHOBHHUKIB, CIY>KOOBE CTAHOBHINE SKHUX Y CY4YaCHHX
TEepMiHaxX BIJIMOBIJAE TMOCaZaM IMPEM’ €P-MIHICTpPA 1 JEPKABHOTO CEKpeTaps, HEClu
BIJIOBIJATBHICTS 3a OCHOBHI HampsiMM BHYTPIIIHBOI Ta 30BHIIIHBOI MOJITHKU WU
1 IOPSAIKOBYBAIIMCH Oe3mocepeiHso iMmepaTopy. [oBimomiieHHs, sKi 111 CITy>KOOBIT
OTPUMYBAJU BiJl HIXKYMX YHHIB, BOHU JOBOJWIH JI0 iIMIIEpaTOpa, SKIIO BBAKAIU II€

3a HeoOxigHe. BOHM TakoX po3poOJsIM TEKCTH JEKpEeTiB, 10 3a0e3nedyBaiu
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peanizalilo MPUIHATHX pillleHb. IX 0COOMCTO MiAMUCYBaB iMIepaTop, KUl Juie
dbopMabHO 0OCOOUCTO MPUHMAB PIIIICHHS.

HactynHumu y city>x00Biii iepapXii MM 9 TONOBHUX AEP/KaBHUX YNHOBHUKIB
ab0 MIHICTPIB, K1 3MIMCHIOBANN yIIpaBIiHCHKI (QyHKII. [0 1X KOMIETEHIIIT BXOIUIH
peniriiiHi  1epeMoHii, CIOCTEepeXEHHsI 3a 3IpKaMu Ta 3amuc MoAid 1 (DaKTiB,
yIpaBJiHHS JBOPOM 1 TOCIIOJAAPCTBOM IMIIEpaTopa, Moro crailHsIMu, Oe3rneka najiaiy,
CyJl 1 KOHTPOJIb 32 BUKOHAHHM MMOKapaHb. BoHU Takox 30upaiiu JAep>KaBHI MOAATKH
Ta JaHWHY 3 1HO3EMHHMX IMPaBUTEIIB, YAHWIMA IM TIOYECTI, 3aBilyBajli BUXOBAHHSIM
MOJIOJIIIINX YJICHIB IMIEPATOPChKOI POJUHU, YIPABISUIA TPOMAJICHKHUMH POOOTaMH,
¢diHaHCyBamu IMIEpPaTOpChKy ckapOHUI0. KoxxkHoto 3 9 1eHTpanbHUX KaHLEespii
(IepkaBHUX JIETIAPTAMEHTIB) KEPYBaB OKPEMHI1 YNHOBHUK, Y TIANOPSAAKYBaHHI SIKOTO
3HAXOAWJINCh KUThbKA MIJICTIUX. Y CKJIaJi JenapTamMeHTy Oyiu CTBOpPEHI OKpemi
BIJUTUIM 31 cHeniaJbHUM KosioM 000B’s13kiB. Tak, 3a 301p Jep:KaBHUX HATypajbHUX 1
I'POIIOBHMX MOJATKIB 1 BUKOHAHHS JIEP>KaBHUX POOIT BIJNOBIJIAB LIEHTPAIbHUI Opran
YIPABIIHHS CUIBCHKUM TOCMOAAPCTBOM. Y HOTO IITATi 3HAXOAWIUCH CIY>KOOBII, SIK1
BIIMOBIAQIM 3a Pi3HI HANPSAMH JSUTBHOCTI: MiATPUMKa CTaOUIBHUX IIH Ha OCHOBHI
MPOIYKTH Ta HAJIEKHOTO CTaHy JEp>KaBHUX 3EPHOCXOBHII, PO3MOJLI Ta BiJIpaBKa
3epHa B OKpeMi perionu [8, c. 25-30].

Ha mnowatky I cr. H.e. imMmmepatop Ban MaH npoBiB 3HauHi COL{aIbHO-
EKOHOMIYHI TIEPETBOPEHHS, BUKJIMKAHI 3POCTAaHHSIM BEIUKOTO 3EMJICBOJIOMIHHS 1
3arOCTPEHHSIM COI[IAIBHUX TPOTHPIY, MO0 OCIA0NIOBAIO IIEHTpPAIbHY BTy Ta
3MEHILYBaJIO MOAATKOBI HAJAXO/JKEHHS 10 cKapOHuul. Y 9 p. H.e. Ban Man Buzaas
yKa3, SIKUM BCSl 3€MJIS MPOroJjollyBajach IMIEpaTOPChKOI0, a MpHUBaTHA 3eMeNbHA
BJIACHICTh JIIKBiZOBYBajach. KymiBns-mpomgaxk 3emiii Ta pabiB  3a00pOHSIIACH.
OcHOBHAa MeTa MHMX 3aXOJiB — MPU3YNUHUTHA IHTCHCHUBHUN PO3BUTOK BEIHKOTO
MPUBATHOTO 3€MJICBOJIOAIHHS Ta paboToprieii. byno nemo mokpameHo CTaHOBHIIE
NpUBaTHUX padiB, BCl BOHM HAOyBajW CTAaTyC «IPHBATHO 3aJeXHUX» («cimry»). Ha
OCHOBI1 KOH(YIIaHCHKUX TPUHIUMIIB Barn Man nparayB BiIpOAUTH apXaidyHy CUCTEMY
OOILIIMHHOTO 3€MJICKOPUCTYBAHHS, KOJIU BCl XJIIOOpOOM Majiud HaAUIA OJIHAKOBOTO

po3Mipy. BiH oroiocuB Tpo BIJHOBJIEHHS JIaBHbOI CHUCTEMH OOIIMHHOTO
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3eMJICKOPUCTYBAHHS — I[3UH THB, 32 KO PO3MIp OPHOTO HAAUTY KOXKHOI POJMHH HE
Mmir nepesuityBatu 100 my (2,5-3,5 ra 3emii). Y 10 p. H.e. Ban Man 3anpoBaaus
JI€p’)KaBHY MOHOIIOJIIIO Ha ClIb, BUIUIABKY MOHET, 3aji30, TIPCbKI Ta PIYKOBI
MPOMHKCIIA, BHHOPOOCTBO. Y Jep’KaBHOMY arapaTi Oyid CTBOPEHI CTPYKTYpHI
OiAPO3IiNM, M0 3alManucs KOHTPOJEM pHUHKOBUX IIIH Ta PETYIIOBAaHHSIM
MO3UYKOBOTO B1JICOTKA.

3a poku cBoro mpaniiHHs Ban Man Oarato pasiB MpPOBOJIMB T'POIIOBI
pedopmu, BBOASIUM B 0OIT HOBI MOHETH M 3MIIHIOIOUH BApTICTh CTapUX. Y Pe3ynbTari
pedopM iMIepaTop MaB OTPUMATH KOHTPOJb HAJ €KOHOMIKOIO Kpainu. Pedopmm
MaJii Ha METI1 MOJI0JIaHHSI arpapHOi KpU3H Yepe3 BIIIYYCHHS 3eMelb BETUKHUX 3eMJie- 1
paboOBIaCHUKIB, SIK1 pilllyye OMUpPAJIUCS BCIM HOBOBBeJieHHAM Ban Mana. YacTtuna 3
HUX 3aiiMaju BUCOKI Jiep>kaBHi mocaan. Y 12 p. H.e. Ban Man OyB 3my1ieHuii BuiaTu
€IUKT, SIKMM JTO3BOJISIB BUIBHUHM Mpojax 3emil 1 pabiB. Y Xxoj1 pegopM CTaHOBHILE
3eMyIepo0iB  HE MOKpAIIWIOCh, HANpOTH, 3pOCIO CBaBULIA UYMHOBHUIITBA,
30UTBIIMIIMCH TIOJIATKH 1 KUTBKICTh AEP)KaBHUX PadiB, 110 CIPUUYMHIIO BEJIMKY XBUIIIO
MPOTECTY IHUPOKUX HAPOJAHHMX Mac, SIKUW Tepepic y moBcTaHHS «YepBOHOOPOBUX)
[7,1.2,c.959].

OcCHOBU PO3BUTKY JIaBHBOKMTAWCHKOTO TpaBa Oyl 3akKiajeHl e B Mepioj
Wxoy. Kuraiicekuil nepxaBHU A1 1 3aKOHOJABeIlb YaciB jepkaBu Beil mepiony
Yyneimo Jli Kyt y 455-395 pp. mo H.e. mepmuM copoOyBaB KoaudikyBaTh
KuTaiicbke npaBo. ['onoBHI Horo iaei Oynu posmupeni lan Anom. isubHicTs Jli
Kys cnpsimoByBasiach Ha nmocujieHHs aepxaBu Beli 1 HaOyTTsi BeHb-X0y, B SIKOrO BiH
CIY)KUB pagHUKOM, TUTydy rereMoHa (6a). Jli Kyl BBaxkaeTbcs JericToM
(npenctaBHUKOM KoM ¢auas). [Ipo #oro aisubHICTH #aeTbes y T 24
JABHbOKUTANCHKOTO TpakTaTy Xaub mry. ¥ ria. 30 XaHp 1y Takox 3rajlaHo Moro
npaio Jli-i3u y 32 rmaBax, Womy npunucyerbes i npang ®Pa m3un («KanoH mpo
3aKOHU») Y JIBOX po3aiiax [9].

VY 36ipmi 3akoHiB «®a m3uH» JIi Ky HalexuTh MICTh T1aB — MPO 3JIOIiB,
pO301ITHUKIB, X PO3IIYK 1 apelT, BCTAHOBJIEHHS CTYNEHIO MPOBUHMU, 1HIII 3JOYMHU

(maxpaiicTBO, a3apTHI IrpH, po3mycTa, kopynuis) [10].
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V3uuaeHa B Kurtai Mojenb comiaibHOI opraHizailii MOBHICTIO BIAPIZHAETHCS
Bij 3axigHOl Momeni. II OCHOBOIOJIOKHA Te3a, JWUCTAHIIHOBAaHA BiJ peniriiHoi
JOKTPUHH, — aKClOMa MPO KOMYHIKAIII0 y BCECBITI MI)K HEOOM, 3€MJICIO 1 JIIOJIbMHU.
[Tpuaomy, mepmri aBi kareropii (QyHKIIIOHYIOTh Ha OCHOBI KOHCTaHTHHX 3aKOHIB.
["apmoHist a00 AUCrapMOHisl y BCECBITI MOB’si3aHa 3 THM, SIK BEeIyTh ce0Oe JIIOIH, SKi
BOJILOBUM YMHOM BU3HAYAIOTh CBOIO MOBEIHKY [11, c. 355].

["apMoHis, 3 KO0 KOpeNIroe OajaHc 1 CIIOKIM y CBITI Ta JOJIS JIFOJeH, BUCTYIIAE
y IBOX acnektax. Hacammepen e rapMoHis MiXK NPUPOJIOI0 1 JIOAMHOW. BuuHku
JIOJIeH TOBHMHHI MIJKOPIOBATHCS MOAYCY TMPUPOIU. Y CBOIX OCOOMCTHX 1
IpPOMAJICBKUX JisIX HEOOX1HO 3BayKaTH Ha MOPAJIA aCTPOJIOTIB, MOJOKEHHSI HEOECHHUX
00’€KTIB, TOPY pOKYy Ta 1H., 00 BIABEPHYTH e€miJeMii, HEBPOXai, MOBEHI Ta
semuieTpycu. @yHnaMeHTaabHa (GYHKIIIS TPABUTEINS MOJISITAE€ B TOMY, 00 HaJlaBaTh
BCIM CBOIM MiJJaHUM OCOOUCTUN MPUKIAJ] KUTTS 3T1IHO 3 NMPUPOJIHUMHU 3aKOHAMH.
BaxnuBimuMuy 3a MpakTUYHI 3HAHHS € OCOOUCTI SIKOCT1 MPaBUTEIIIB — JOOPOUYECHICTh
1 Mopanb. [lo-mpyre, y B3aeMHMHAX OKpEeMHX JIOJIEH TaKOX MKUTTEBO MOTpiIOHA
rapMoHis. MipKyBaHHS TMPO 3HAXOJKCHHS IMOPO3YMIHHS, 3JIar0JId MarTh OyTH Y
COIIAJIbHUX CTOCYHKax HaphKHUM KaMmeHeM. Bim mokapanb, ocydy, IUKTaTy
OuIbIIOCTI HEOOX1THO yTpuMyBatuca. KoH(IIIKTH MarOTh HE BUPINIYBATUCH, A SIK OU
«pO3YMHATUCS». PeKOMeH/I0BaHMI pe3yJapTaT Mae OyTH JOOPOBUIBHO MNPUHHATUN
CTOPOHAMHU, SIKI CIPUHUMAIOTh MOTO SK CHpPABEJIWBHMA, 1 BOAHOYAC HIXTO HE Mae
«BTPATUTU OONMYYs». BuxoBaHHS 1 MepeKOHAHHA MOBHHHI OyTH 0€3 BUKOPUCTaHHS
BIaAu 1 npumycy. biarorBopHa (yHKIIS 3aKOHIB BU3HAYAETHCA TUM, L0 BOHU
HAJAI0Th MPUKJIAAN TMOBEAIHKK Ta IMOMEPEIKAIOTh aHTHUCYCIUIBHI CMOCcOOW aii 4u
0e311sUIbHOCTI, @ HE PO3B’SI3aHHS MPOTUPIY MK JropMu [11, c. 356-357]

VY bacu mixycoOuils enoxu Bororounx mapcts (I cT. mo H.e.) mkomia nericTiB
BHCYHYJIa 1]I€10, 1110 BJaja Mae 0a3yBaTHCs HE CTUILKUA Ha TOOPOYECHOCTI MPaBUTETIS,
CKUIbKM Ha CIJIJIyBaHHI 3aKOHY. Y Tpakrari XaH P3ili3u chopMyIb0BaHO OCHOBHI
imei  JericTiB, SKi  MIAKPECTIOBAIM HEOOXIJIHICTh IIOCTIMHO JIIOYHX 3aKOHIB,
00OB’SI3KOBUX [IJI1 BUKOHAHHA MijnaHuMu. [Ipore juisi cucTeMu paiioHaJbHOCTI

KUTACbKOTO HApoJy TNOIJSAM JIETICTIB HE MIAXOAWIN, OCKUIBKA 3aHaATO
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CyTepeda TPAAUIIHINA KOHIIETIii, TOMY MaJli TUThKA KOPOTKOCTPOKOBE BU3HAHHSI.
KoHuent mepMaHeHTHO JIIOYMX TPABOBUX HOPM 1 BEPXOBEHCTBA 3aKOHY TakK 1 HE
3akpinuBcst B Kutai. KoH(yiiaHCTBO MOHOBWIJIO CBOE MaHyBaHHsS 3a 4aciB JAMHACTII
Xanp (206 p. mo H.e.) 1 Bke HazaBxkAu. Ha mpakTuii y cdepi mpuBaTHOTO mpaa
JisUTM HOPMHU, IO BU3HAYAIHUCS 3BUYAEM, a He 3akoHOM. Ilicist mpuxomy 1o Bmagu
nuHAcTii XaHb KOJEKCH BKIIOYAIM JIWIIE HOPMH KPHUMIHAJIBHOTO TIpaBa Ta
aJMIHICTpaTUBHI NpaBuia. [{UBIILHO-TIPABOBI MPUITMCH MICTHIIMCS B HUX JIMIIE TOJI,
KOJIM B pe3yJbTaTi IPaBOMOPYIIEHHS OyJIM MOKJIMBI KpUMiHANbHI caHKIii. s Toro,
mo0 peaizyBaTH CBOI 1HTEpECH Y Tally3l NMPUBATHOTO IMpaBa, HEOOXiTHO Oyio
3BMHYBa4yBaTU NMPOTUJICKHY CTOPOHY Y CKOE€HHI 35104nHy. Ha ocoOy, sika He 3Moria
JIOBECTH BUCYHYTE MIPOTH HEi 0OBMHYBAYCHHSI, Y€KaB TPOMAJICBKUI OCYJ, 1 BOHA, 5K
paBuIIo, MijyIsirajga cyBopomy mokapanHto [11, ¢. 358-359].

VY VI cT. 10 H.e. po3p00UB CBOE BUEHHS BEJIMKUN JTaBHbOKUTANChKUN (iocod
Kou¢yuiid. ETuko-mosiTHYHI HAcTaHOBM KOH(QYLIaHCTBa OyJM PO3BUHEHI HOro
nociigoBHukamMu Men-1131u, CioHb-113U Ta 1H. BaxximuBe Miciie B KOH(QYIIAaHCHKIM
JOKTPHHI Mociae iaes mpo cycniabecTBo «Benukoro €aqnanus» — «la TyH», B sKoMy
OyJIie JOCATHYTO PIBHICTH Y BOJIOJIIHHI MaifHOM, BIiTHU Ta YBapu 3yMHUHSITHCS, 3alIaHye
CUHIBCbKAa IIAHOOJMBICTH 1 JIIOOOB 70 0aThKiB, TypOOTa TpPaBUTENSI MPO HAPO/I.
KoH(yuiancbka Kateropiss ryMaHHOCTI <«OK€Hb)» CTaHOBUTH (DYHIAMEHT €THKU L[bOTO
BueHHs. JKeHb — 116 MOpaJbHWA NPUHIMAI B3a€EMOAII B COIllyMi W pOIWHI, €
B3a€EMUHHU MalOTh OyTH 3aCHOBaHI Ha TBEPiH 1€papXii, 110 BU3HAYAETHCS MPAaBUIIAMU
NOBEAIHKU («UW»), 3aKPIILTIOETHCSI BUMOTA [IaHyBaHHA OaThKIB, MOBArk O CTapIIUX
1 Bigma"octi mpaButento. JlaHud NpUHIUI UTIOCTpy€e Takui BucHiB KoHdymis:
«l"ocynap moBuHeH OyTH rocyaapem, MiJlaHuil — mijggaHuM, 6aTbKo — 0aThbKOM, CHH
— cuHOMY. [IpaBuTenpy mae A0aTu MpPoO HAPOJI, MOPSAKYBATH HUM HE MIJISXOM CHIIH,
3aKOHIB 1 MOKapaHb, a MPUKIATOM OCOOMCTUX 4eCHOT. JloOpouecHu# npaBuTEIh HE
MOBMHEH 3MYITyBaTH HApOJ IUIATUTH BaXKi TMOJATKW, BIIPUBATH CEJSH BiJ
CLTBCHKOTOCITOAAPCHKUX POOIT i1 Yac >KHUB.

3rogoM OAMH 13 HaWOUIbII BUAATHUX mocioBHUKIB KoHdymis MeH-113u

BHUCYBA€ MOJIOKEHHS, 1[0 HApPOJ Ma€ MpaBO 4Yepe3 MOBCTAHHS 3BUIBHUTHUCS 3 i
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BJIAJW HEMPaBEIHOTO MpaButems. Y (OKyCl €eTUYHOTO IMIEpaTHBY KOH(YIIIaHCTBA
3HAXOJWJIUCh 17eadi3oBaHl JaBHI TPaaMIli comiadbHOTO Jaay, (GOpMyBaHHS B
COIIaJIbHOMY CEpPEJOBUIII MOIIAHK 1 JIOSUIBHOCTI JI0 CIIOKOHBIYHOTO HEOECHOTO
MOPSZIKY Ta 3BeAeHOro Ha mpecton HeOom rocyaaps. [Ipu npomy Kondymiii He
3YIIUHSBCS TEpe] OCYAOM IMOJITHKHA KOHKPETHOTO MPABHUTENS 1 HABOJHWB MPHUKIIATH 3
JTABHUHHU, 0 MOXXYTh CIIYTYBaTH 3Pa3koM KEPIBHHIITBA JCPKABOIO, «iICATbHUX» 1
«obpouecHux» mnpaButeniB So, Illyns, Benn-Bana 1 VY-Bana. Y paHHbOMY
KOH(DYIIaHCTBI MOKHa MMOOAYUTU CBOEPITHY JAEMOKPATHYHICTh 1 3aCyJKEHHS
HaJMipHOrO OararcTBa, BOHO BIJIrpajgo OCOOJWUBY pOJIb y CTAaHOBJIEHHI
JABHLOKUTAMCHKOI ITUBLII3AIlIT. Y MPOIECcl MOabIIOr0 PO3BUTKY KOH(DYIIIaHCTBA Ha
nepin No3ulli BUXOJIUTH 1€ MpOo BIAAAHICTh MIJAJAHOTO CBOEMY IPABUTEIIO,
CBSILICHHUN POJIOBi «cuHa Heba». [lexnaparis odiniiiHoro cratycy KoH(]yliaHCTBa
SK JIep>KaBHOI 171eosorii Bigoyaachk y 136 p. 10 H.e. 3a MpaBiiHHA iMIiepartopa Y-ii.
VY 124 no n.e. B Kutai Oyno 3acHOBaHO BHIIE KOH(YI[IaHCbKE YUYUIHIIE, A€ KOXKEH
MaiiOyTHIM YMHOBHMK MaB BHBYaTH HEOOXIIHMM [JI1 HBOTO  KJIIACHYHHM
KoH(py1iaHcbkui kaHoH [7, T. 7, c. 875-876]

OpauM 13 HAUOUTBII BUAATHHUX 3Pa3KiB peOpPMOBAHOTO KOH(QYIIAHCTBA CTaB
Jyn UWxyn-ury (I cr. 10 H.e.). Moro mornsiu oTpuMaiy ifieoNloriuHy rereMoHio B
KUTaCbKOMY cycniibcTBl. ['ooBHUI akueHT y BueHH1 JlyH UxyH-mny poOuBCs Ha
PENIriHHO-MICTUYHUX AacTleKTax KOH(YIliaHCTBa, IEHTPAIBHOIO 1I€€I0 SKOTO CTa€
i7ess mpo HeOOo, 10 € BEPXOBHUM apOITPOM, 3a/a€ M PErysoe MOBEIIHKY JHOJICH.
Maii0yTHe Ta aKTUBHICTb JIFOAWUHH, IPUPOJIHI SIBULIA 3aJI€KATh BIJl «BOJI HEOa», sKa
MOXke OyTH 1 Kaparodoro, TOJl KpaiHy O4iKyIOTh CTUXIHHI JIMXa, HAPOAHI TTOBCTAHHS
ta iH. L[4 MOKTpWHA HaAA3BUYAWHO TOTY)XKHO BIUIMHYJA HAa TMPOIECH KYJIbTYpoO- i
COITIOTeHEe3y, 1HTerpyBajia B HaTypdi1ocodiro Ta KOCMOJIOTiIO0 3 KOH(YIIIaHCHKOIO
etukoto [7, T. 7, c. 875-876].

BucHOBKY Ta y3arajbHeHHsI.

1. Kuraii xuBa 1 JOHWHI iCHyIOYa TpaJuIlis MaBHBOI IUBLII3AII, IO
BuHMKIA 1e y cepeauni III tuc no H. €. Came TOAl ModvaBcs MIEMIHHUMA MHEpPioj

ictopii Kurato.
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2. bopoTbba BcepenvHi TIEMIHHOTO YTBOPEHHS MpU3BeENa 10 YTBOPEHHS
nepsxkasu 3axinHa Yxoy Hanpukinii XI cr. 10 H.e. Bijg BificbkOBO1 eMOKpaTii B 1ie
nepiol BIAOYBCS MmepexiJ O0 AECHOTHYHOI (opMu mIpaBiiHHA. B meil mepion B
JaBubomy Kwurai Oyma copmMoBaHa TeopeTWyHa OCHOBA BiaaAM 1 (PyHIAMEHT
CUCTEMHU YTIPaBIIHHS.

3. BaxxnuBe miciie B Mpo1ieci CTAHOBJIEHHS 1 YKPIIJIEHHS! MOHApPXIi BiAIrpae
KyJbT TMpPEAKIB, OCOOJMBO IAPCHKUX, 3 SKUM I[IOB’s3aHa HaJ3BUYaiiHAa TOIIaHA
0aTbKIB.

4. [lepemaua Bmaam Bim crapoi auHactii [llan mo mmuactii Uxkoy 3i
30€peKCHHSIM TOJIOBHMX TOJITUYHUX 1 TMPABOBHX MPUHIIMIIB, CBIAYUATH TIPO
HACTYMHICTh HOBOI CYCIIJIBHO MOJITUYHOI CUCTEMH BiJl CTAPOI.

5. Y mepion Cximnoi Yxoy B Kurai cknanacs cnernudiyHa cucrema mnpas i
00OB’SI3KIB 3aJIe)KHO BIJ MiCIsl B lepapxii (CHCTeMa BacaliTeTy-CIO3EPEHITETY).
BosnoainHs 3eMenbHOI0 BIACHICTIO OyJI0 HEPO3PUBHO OB’ SI3aHE 3 BJIAJION0.

6. Pa3oM 3 ymnopsiakyBaHHsS CUCTEMHU BOJIOJIIHHS 3€MEIbHOI0 BIIACHICTIO
MOYMHAEThCS (POPMYBaHHA CHUCTEMH OMNOJATKyBaHHS Ta OQOpPMIICHHS iepapxil
TUTYJIiB BUIIIUX CAHOBHUKIB, IO Y IIeH MepioJ] IePeaaloThCs y CaIo0K.

7. 3 IV cr. 10 H. 5 ocHOBOIO mocuieHHs 1napctBa LliHb craroTh pedopmu
OJIHOTO 3 3aCHOBHMKIB 17eoJorii yeriamy — kaHipiepa lllan flna, HanpaBieHHi Ha
IEHTpATI3AIl0 JIep>)KaBHOI Biamu, skl micast 00’enqnannas Kurato Oynu mommpeHi Ha
BCIO KpaiHy.

8. CrpumxneBoto nojiero B icropii JJaBuporo Kurato y 221 p. 1o H.e. cTano
nporoJioieHHs npasutens napersa Lins [H UkeH 3aralbHOKUTaCHKUM BIIAIUKOIO —
inp Huxyanmi.

0. [TocueHHst penpecuBHOTO amapary, MoAaTKOBOTO, aIMiHICTPATUBHOTO,
TUCKY BUKIMKAQJIO IIUPOKE HE3aJOBOJCHHS HApPOJHUX Mac, IO MPU3BEIO 0
BEJIMKOI'0 HapOJIHOT'O MOBCTaHHS 1 MoBajeHHs imnepii L{iHeb.

10. HoBa immepis XaHb, MepHmIM IMIIEPATOPOM SKOi CTaB BaTaXKOK
noscrtaHiiB Jlto baH, cTama ocHOBOIO popMyBaHHS KUTACHKOTO €THOCY 1 KyJIbTypH.

11. Hacnigkom  BceoXoOIuowouoi  AeMorpadiyHoi,  ynpaBlliHCHKOI,
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MOPaJIbHO-11€0JI0TIYHOT KpH3W iMIiepli XaHb HAMpHUKIHIN | CT. H.e. CTano MOTYXKHI
noBcTaHHs «YepBoHUX OpiB» Ta «KoBTHX MOB’s130K», micis sikoro Kutait po3mascs
Ha 3 yactuHM. Tak nmoyaBcs cepeaqupboBluHMN Kutail — nepion « Tpbox napcts» (Bei,
My 1V).

12. OmHuM 3 BaXJIMBUX 1 TOKA30BUX €TalliB PO3BUTKY JaBHLOTO Kurtaro
ctanu pedpopmu Ban Mana, 1110 Oyiiu HanpaBJieH]1 Ha MOCUJICHHS IIEHTPAIbHO1 B,
[UIIXOM OJIepKaBJICHHS 3eMeib 1 0OMEKEHHS MPUBATHOTO 3eMJie- 1 paOOBIACHUIITBA.
[Toxi6H1 mpobnmemu B ictopli Kutaro, HOCATH NepMaHEHTHUN XapakTep. Ypasi
BIJICYTHOCTI MOAIOHUX pedopM KpaiHy OUiKy€e OciaabIeHHs, Xaoc 1 Je31HTerparis.

13.  OcHOBM KUTaWCHKOi NMPAaBOBOi CHUCTEMHU OyiM 3aKiIaJieHl e y Tepioj
Uxoy, a y mepiog Yskanbro Oynu 3AiiiCHEH! mepun crnpodbu koaudikaiii mpasa.
[IpaBoBa cucrema popmyeThCs JOBKOJIA i/1ei TapMOHIi MiXK HEOOM, 3eMJICIO 1 JTFOBMU
Ta JOTPUMAHHS MMPUPOTHUX 3aKOHIB.

14. @dyHaMEHTaJbHE 3HAYEHHS B IMPOIEC] CTAHOBJEHHS MIPABOBOI 1
YIPaBIIHCHKO1 171€0J0T1i BiirpaB KOH(IIKT IMIKLT JIETI3MY 1 KOH(YIIIaHCTBa, SKE
nepemMorsio, yBiOpaBmM B cebe Oararo eJeMeHTIB OCTaHHhOro. BoHO He Mae
OMM3BKUX aHAJIOTIB B 1cTOPIl Pimocodchbkoi TyMKH 3axiTHOTO CBITY 1 € CBOEPITHOIO
KBIHTECCHITI€I0 KUTalchKoi nuBimizamii. Kondyimianceki iei mpo cycrniibcTBO «/Jla
Tyn» 30IMKYyIOTh MOro 3 KOMYHICTHUHUM 1J€ajoM Bia skoro Kwurtaii Ha piBHI

odiIiiHOI TepKaBHOT 11€0JI0T1i HE BIJIMOBIISIETHCS 1 CHOTOJIHI.
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OcHOBHBIE JITanbl CTAHOBJIEHHSI MHCTUTYTOB TOCYJapCTBEHHOH BJIACTH W NpaBa
JApeBHero Kuras

B cmamve uccnedogambi npuHyunvl 61ACMU, YNPAGIEHUA U pA3GUMUS NpaAsd,
CROJCUBUIUECS, HA HAYANbHOM dmane opmuposanus Kumatickou yusunuzayuu. OnpeodeneHbvl
XpOHON02UYECKUEe PAMKU 3APOACOEHUS KUMAUCKOU YUBUIUIAYUU 8 OpeBHell Nepuod U OCHOBHbLE
nepuoowl ucmopuu /Ipeeneco Kumas. Paccmompenst ocHogHble uepmbl 0ecnomuyeckol gopmul
20Cy0apCmeeHHo20 NpasieHus, CmyneHu GeooanrvHou uepapxuu U Uepapxuu  BblCUUX
CAHOBHUKO8, NPUHYUNbL Nepedayl 21a6HbIX NOJUMUYECKUX U NPABOBbIX NPUHYUNOE OM O0OHOU
ouHacmuu K Opyeou, a maxdxce 3Hauenue pegpopm I[llan HAna u Bam Mana 6 npoyecce
VKpenneHus: YyeHmpaibHoll 81acmu.

B pesynbmame ananuza 3uHauumenbHo20 MACCUBA HAYYHBIX UCMOYHUKOS COENAHbl 8bl80ObI
06 obpazosanuu umnepuu L{unv kax o cmepoicHesom cobvimuu 6 ucmopuu /[lpesnezo Kumas.
Omcymcmeue 6Oananca 6 penpeccusHol U paspeuiumensHol HOIUMUKE 6bl36AN0 WUPOKOe
HeO080IbCMBO HAPOOHBIX MACC U 80JIHY MACUMAOHBIX KPECMbAHCKUX 80CCMAHUL, KOMOpble 8pems
Om BpeMeHU YHUUMONCANU 61ACMb OUHACMUL, Cle0CmeuemM 4e2o Cmaid NOAUMUYecKas
oesunmezpayus /[[pesneco Kumas. Knrouesotl uoeeii, 6okpye kKomopotl ¢hopmupyemcs 20Cy0apcmeo
U npaeo, A6Aemcs uoes 2apMOHUU MedHcOy HeOOM, 3eMeli U H0bMU, a makdice cobaooeHue
NPUPOOHBIX 3AKOHO8. MIMEeHHO HauuHas ¢ nepuooa OpeeHuUx KUmauckux ouHacmui yHOaMeHmom
KUMALCKO20 COYUyMa 8vicmynaem OOKMPUHA KOHQYYUAHCMEA, KOMOpas cmaid c80eoOpasHou
KBUHMICCEHYUel KUMAUCKOU YUBUIUZAUUU.
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The main stages of the formation of institutions of state power and law of Ancient
China

The article is devoted to the generalizing given the principles of power, management and
development of law, formed at the initial stage of the formation of Chinese civilization. The
chronological framework of the origin of the Chinese civilization in the ancient period and the main
periods of the history of Ancient China are determined. The main features of the despotic form of
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government, the stages of the feudal hierarchy and the hierarchy of higher dignitaries, the principle
of transferring the main political and legal principles from one dynasty to another, the importance
of the reforms of Shang Yang and Wang Man in the process of strengthening the central
government are analyzed.

Against the background of the study of significant monographic literature, conclusions were
drawn about the formation of the Qin Empire as a pivotal event in the history of Ancient China. The
lack of balance in the repressive and permissive policy caused widespread discontent among the
masses and a wave of large-scale peasant uprisings, which from time to time destroyed the power of
the dynasties. The consequence was the political disintegration of Ancient China. The key idea
around which the state and law are formed is the idea of harmony between heaven, earth and
people and the observance of natural laws. It is from the period of the ancient Chinese dynasties
that the doctrine of Confucianism has been the foundation of the Chinese society and has become a
kind of quintessence of Chinese civilization.

Keywords: Shang (Yin) Western Zhou; Eastern Zhou; Chunqiu; Zhangguo; Confucianism;
legalism (Legism) Li Kui; Fa jing; Qin; Ying Zheng; Qin Shihuang; Li Xi; Shang Yang; Liu Bang;
Western Han; Shizhna Han; the uprising of the Red Eyebrows and the Yellow Bands; Wang Man;
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Y cmammi 30iticneno nopieusnvhuil ananiz npagoeo2o cmamycy KOpIHHUX HApPOOi8, niemeH
ma kacm bpa3zunii, [noii ma Kanaou na ocrosi docniosxcenns Koncmumyyiii ma Koncmumyyitinux
axmie, Koneenyiii npo 3axucm npas KOpIiHHUX HApoOie, OisnvHocmi Hayionanenux xomiciti 0ns
3axucmy o3HaueHux Kkameeopii. 3pooieHo UCHOBKU NPO HAABHICIb NOOIOHOCMEl | BIOMIHHOCMEU
GdopmysanHi KOHCMUMYYIIHO20 cmamycy OO0CHIONCYBAHUX eMHOCI8 Ma BIOHOWIEHHI 00 HUX
KOJIOHI3amopie.

Kurouosi caoBa: bpasunis; [nnis: Kanana; inaianii; KopiHHI Hapoau; IJIEMEHA; KacTH.

ITocTanoBka mpo6aemMu. CrOroIHI Ha 3eMHINA Kyl Hamigyerbes moHan 5000
eTHIYHUX 1 2500 MoBHUX rpyn. Ha Hiil ¢akTHUHO HE 3aIUIIMIOCE MOHOETHIYHUX
Jep’kaB. YCl BOHM MarOTh MDKETHIUHI mpoOsiemu. Came 1e 0OyMOBIIOE TOCTPOTY
npoOjieMH Ta aKTyalbHICTh i1 gocmiympkeHHs [1, ¢. 5]. AKTyaJbHICTD TEMH Mae
KOMILJISKCHHM ~XapakTep, IO TMOJsIrae, HacaMmIepel, B OTPUMaHHI JOCBIAY
YHIKQJIbHOTO BHUPIMIEHHS TPOOJIEeMH KOHCTUTYIIMHOTO CTAaTyCy KOPIHHHUX HapoOiB
bpazunii, Iunii Ta Kanagu, Bu3HaueHHI HEOOXITHOCTI 3a0e3MeUeHHsl iX HE TUIbKU
MOBHUMH IIpaBaMu, ajie i BIAMOBIIHUM piBHEM JO0OpPOOYTY, Ta y 34aTHOCTI CIIPUSATH
cTabimi3alii BHYTPIIITHBOMOMITHYHOI cUTyallli B YKpaiHi ¥ 3MIITHEHHIO BiTHOCHH 13
cyciaHiMU kpaiHaMmu Ta €BponelicbkuM Coro30M.

AHaJi3 ocTaHHIX J0c/aiIKeHb i myOaikaniii. [Turanns crarycy Opa3mibCbKuX
1HI1aHIB (DAKTUYHO 3aJUIIAIMCA I103a yBarow JOCHiAHUKIB. IlnemMeHna Ta kactu

[Hnii pi3HOIO MIpOI0 OMHCAHO Yy MpalsiX TakuxX IOcHigHukKiB, sk [. B. bopucosa

(I. V. Borisova), P. bepman (R. Berman), C. A. TopoxoB (S. A. Gorohov),
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P. B. ImitpieB (R. V. Dmytriev), A. 1. 3axapoB (A. I. Zaharov), C. C. Ky3Hemona
(S.S. Kuznetsova), M. B. KysuenoB (M. V. Kuznetsov), A. H. Mouanon
(A. N. Mochalov), M. A. IlnemkoBa (M. A. Plyeshkova), . A. PoniBuioBa
(D. A. Rodivilova), f. O. CanmosrikoBa (Y. O. Sadovnikova), B. B. Uykcina
(V. V. Chuksina), A. FO. fxoBneB (A. Y. Yakovlev) Ta in. Jlesiki nuTaHHS KOPIHHUX
HapoaiB Kananu BuBwasim T. A. 3axapoBa (T. A. Zaharova), A. A. Jlapiues
(A. A. Larichev), . H. MakcimoBa (D. D. Maksimova), H. b. Cemenona
(N. B. Semenova), B. A. ComnosiioBa (V. A. Solovyova), I'. FO. ®penk (G. Y. Frenk)
ta 1H. IlpoTe KOHCTHTYHIMHUN cTaTyc Opa3swiIbChbKUX 1HJIIAHINIB, KaHAJICHhKUX
KOPIHHUX HAPOJIB Ta IJIEMEH 1 KacT [H/1i He aHaTi3yBaBCs.

Meta craTTi — 31IMCHUTH MOPIBHSUIBHUN aHaNI3 KOHCTUTYLIMHOrO CTarycy
KOpiHHMX HapojiB bpaswnii, Kanagu ta IHaii Ha migcTraBi BUBYCHHS BiJIITOBIIHHX
noJioxkeHb OCHOBHMX 3aKOHIB, CIELIAJbHUX MI)KHAPOJHUX JIOKYMEHTIB Ta HAYKOBHX
JOCIT1IKEHb.

Buxaan ocHoBHoro wmarepiaay. KopiHHI Hapoau BIPOJOBX CTOJITh
3a3HaBaJIM JUCKPUMIHAIT, eKCIITyaTallli, mo30aBIsuIMCh BOJOAIHB 1 BUCESUTUCH. Tak,
Ha Yac IMOSIBH €BPOIECUINIB HA CydacHIi TepuTopii bpasuiii HapaxoByBaaoch OJIU3BKO
2000 memeH, OUTBIIICT SIKUX OyJia 3HUINEHA, 1 ChOTOJHI 1X HAPAXOBYETHCS JIUIIE
200 [2]. ¥V Kanani npakTuUKyBajach JIUCKpHUMIHAIIS a0OpUTEHIB, CTBOPIOBAIOCH
pacucTchke 3aKOHOJaBCTBO [3, c. 22-24.]. Iloxi6Hoto Oyna cuTyalis 1 B IHIIMX
KpaiHax. | TubKK y apyrid mojgoBuH1I XX CT. 3 METOIO iX 3aXxUCTy MiXHapOIHOIO
Opranizamieto [Ipami (MOII) ta OOH 6yno npuiinaro nBi noctanosu [4, c. 60]. Taxk,
y 1957 p. I'enepanbuoro koHpepenuiero MOII 6yno yxBaneno Konsenmiro Ne 107
«IIpo 3axucT 1 IHTErpaIilo KOPIHHOTO 1 1HIIOTO HACEJEHHS, 10 BEeAC MUIEMIHHUN 1
HAMIBIUIEMIHHUMA CIOCIO JKUTTS B HE3aJeKHUX KpaiHax» [5], ska crtama meprimm
MDKHAPOJHUM JJOKYMEHTOM, MPUCBSIUYEHUM BUKJIIOYHO MPOOIeMaM KOPIHHUX HapO/IiB
[6]. KonBen1is Mictuna 8 po3auiiB, 32 cTaTTl il nependavana NIMPOKU Mepesik npas
KOPIHHUX HapOJIiB, 30KpeMa MpaBo Ha 3eMIIi, piBHI YMOBHU MPUIOMY HA poOOTY Ta ii
BUKOHAHHSI, HA MpodeciiiHe HaBYaHHS, KycTapHe BUPOOHUITBO Ta CUIbChKI peMecia,

colfiajbHe 3a0e3MeUYeHHsI Ta OXOPOHY 30pOB’s, OCBITY Ta 3acO0U CIUJIKYBaHHS,
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ynpasmiaas [6]. Lel moxkymenT Oyno neperisiuyto y 1982 p. y 3B’s3ky 3 (paktamu
nopyuieHHs: BuMor 1957 p. 1 B 1989 p. napemri Oysio Bu3HaueHo ii ctatyc Konseniii,
dka BKmovasna Bxke 10 po3aumiB 1 44 crareil. Y HI KOHCTaTyBaJlOCS MOPYILUEHHS
BUMOT TIOTIEPETHHOTO JOKYMEHTA, a TaKOXX HArOJIONTYyBAJOCA, MO 11 y3TOJKEHO 13
3arajJibHOIO JIeKJIapalli€lo Mpap JOJAUHM, MDKHApPOJHUM IMAaKTOM PO €KOHOMIYHI,
COLlJIbHI Ta KYJbTYpHI MpaBa, MDKHapOJHUM I[AKTOM IPO TPOMAJSIHCHKI Ta
MOJIITUYHI TIpaBa, [IpogoBoapYOI0 1 cuTbChbKOrocmoaapchkoro opranizamiero OOH,
Opranizaifi€ero 3 NUTaHb OCBITHU, HAYKU Ta KYJIbTYpH, BCECBITHBOIO Opraizaiii€ro
OXOpPOHU 3JI0pOB’A 1 MIXKHAPOJAHUM THCTUTYTOM 3 NMHUTAHb 1HJAIAHCHKOTO HACEJICHHSI.
KouBeHiisi HaragyBana KpaiHam IMpo BIANOBIJAIBHICTH 3a TOPYIICHHS IMpaB
KOPIHHUX HapoJiB 1 CTBOPEHHS OPraHiB KOHTPOJIIO, YYacTh BIANOBIAHUX HApPOAIB Y
MPUIHATTI PIICHb Ta MTPOBEICHHSI MOJITUKH, SIK1 IX CTOCYBAIHCH [7].

bpa3zunvcoka Koncmumyyia Oyna tipuiinara y 1988 p. 1 meBHOW0 Miporo
BpaxoByBajia Bumoru Kounseniiii Ne 107 1957 p. Bona mictuth riaBy «IHaiaHiii», sika
3aKOHOJIaBYO BPETYJILOBYE CTaTyC IMX €THOCIB. Tak, cT. 231 BU3HA€ 3a 1HAIaHIIMU
3eMJIi, Ha SKUX BOHHM TPAIUIINHO MemKarTh. OCHOBHHUM 3aKOH HaIIg€ BIamy
®denepallii TOBHOBAKEHHSIMU 100 PO3MEXKYBAHHS 03HAYEHUX 3€MEJIb, 3aXUCT IXHIX
BJIACHUKIB 1 MOMEPEIKeHHs OyAb-IKUX 3a3ixaHb Ha ixHe maiiHo. [laparpad 1 ct. 231
KoncTuTytii BU3HaYae HAJICKHI 1HIIAHIISIM 3€MJTi, BBAKAIOYM TAKUMH Ti, Ha SKHUX
BOHU MOCTIMHO MPOKUBAIOTh, IKI BAKOPUCTOBYIOTh y CBOii BUPOOHUUIN AiSUIBHOCTI,
€ HEOOXITHUMHM ISl 30€peXeHHs] MPUPOJHHUX PEcypciB 1 3a0e3medeHHs 100podyTy
€THOCIB Ta iX ()I3WYHOTO ¥ KYJBTYPHOTO BIJITBOPEHHS 3a iXHIMH MPaBUIAMHU KUTT,
3BUYAsIMM 1 Tpaguuisamu [8, mp. 1, c. 515].

KoHcTuTymiss Haronomye, IO TpaJMIIIHHO 3aiiMaHi 1HIIAHISIMA  3eMJIi
MPU3HAYAIOTHCS JIJIS1 IXHBOT'O MOCTIHHOTO BOJIOJIIHHSA, HaJJaHHS iM BUHSITKOBOTO TIpaBa
Ha KOPHUCTYBaHHsS OararcTBamMu IpPyHTY, pPI4OK Ta O03€p, MI0 HIPOTIKAKTh 1
nepeOyBarOTh HA IUX 3eMJIIX. BUKOpHUCTaHHS TiApOpPECYpCiB pa3oM 3 MOTEHIIIHHUMUA
JOKEpelaMu  €Heprii, JOCHIDKEHHS Ta BUJIOOYTOK MiHEpalbHUX 0araTcTB Ha

1HJIIAHCHKUX 3€MJISIX MOXKYTh 3/1MCHIOBATHUCH JIMILIE 3a J03BOJIoM HalioHaabHOro
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Konrpecy micns oTpuMaHHs BUCHOBKIB BIATOBIIHUX CHUIBHOT. Y4YacTh Y PO3MOJLII
pe3yibTaTiB O03HAYEHUX pecypciB 3a0e3medyeThCs BIAMOBIIHO O YXBaJIEHOIO
3akony. Ilaparpad 4 ct. 231 Harosounye, 110 BU3HaHI BIACHICTIO 1HJIIAHI[IB 3€MJII €
HEBITUY’)KyBaHUMH, a TIpaBa Ha HUX — HeBia eMHUMHU. OCHOBHHI 3aKOH KOHCTaTy€
3a00pOHY TepecesiaTH I1HAIaHChKI IUIEMEHAa 3 iXHIX TEpPUTOpid, 3a BUHATKOM Y
BUIAJIKaX KaTacTpod Ta emifemii, Kl MIAJAl0Th PU3MKY iXHE HaceleHHs, abo 3a
HEOOX1THOCT1 3a0€3MEeUCeHHS CYBEPEHITETY TEpUTOPli TICIAsS PO3TIIAAY IUTaHHS
Hamionansaum KoHrpecoM. VY BCiX O3HAa4eHHMX BHUIAJKaxX MiCIs 3HUKHEHHS YU
YCYHEHHSI PU3MKIB MaWHO MOBEPTAEThCS WOro BiacHuUKaMm [8, mp. 4-5, c. 515].
KoHcTuTytiss TakoX MpOroJionrye HEAIMCHUMU Oynb-iKl akKTH, CIPSMOBaHI Ha
3aHATTS,, OTPUMAHHSA Yy BJACHICTb YW BOJIOJAIHHS 3€Melb alo0 eKCILTyaTaliio
IPUPOAHUX OaraTCTB 3€MITl, PIYOK Ta 03€p, IO MPOTIKAIOTh 1 MEepeOyBarOTh HA IUX
3eMJIIX. | B JaHOMY BHUIIQJKy BHHSATKOM MOKE OyTH BUHUKHCHHS BHINUX ITyOJIYHHX
iHTepeciB Coro3y BIANOBIJIHO /10 MOJOKEHb OKPEMOTO 3aKOHY. Bka3zaHa HeAliCHICTh
HE TATHE OKOJHUX TpaB IMIOAO BIAMIKOAYBaHHA 30UTKIB ab0 CyJI0BOTO
nepeciigyBadHsa Coro3y, 3a BUHATKOM IMPUIHUCIB 3aKOHY 1 3JIIHCHEHHUX 13 JOOpUMU
HaMmipaMu BJocKoHajgeHb [Tam camo, mp. 6, c. 515]. Kpim Toro, y cr. 232
HaAroJIOIIy€EThCs, IO 1HMAIAHIN, IXHI CHIIRHOTH Ta OpraHizaiii € CTOpOHaMHu B
TpuOyHamax IWIOJI0 3aXUCTy IXHIX NpaB Ta IHTEPECIB, MPUUOMY MPOKypaTypa
3000B’s13aHa OpaTu ydacTh B ycixX cramisx mpouecy [Tam camo, c. 515]. Crartsa 210
. 3 «Ocita, KylbTypa Ta CHOPT» KOHCTaTye HEOOXIJHICTh BpPaxOBYBAaTH Yy
MOYATKOBIM OCBITI KYJIbTYPHI, XyJI0’KHI HAaI[IOHAJIbHI Ta PET1OHAIbHI HIHHOCTI. Y TOHI
yac sIK 3BMYaifHa TTOYaTKOBA OCBITa B KPaiHi 3J1HCHIOETHCS TOPTYTaIbChKOI MOBOIO,
«IUTsl IHIIAaHCHKUX CIIJBHOT TapaHTYEThCS BUKOPUCTAHHS PiTHOI MOBHM Ta BIACHHUX
0COOJIMBHX METO/IIB HaBYaHH» [ TaM camo, ¢. 509].

Ho mnouatky 1970-x pokiB mnodituka ypsaaie Kanadu 3Bomunach o
HAaCWJIBHUIBKOI AaCHUMUIALII a0OpUTE€HIB y KaHAJChbKE CYCHUIBCTBO 3 METOIO
3a]lydeHHS 1X [0 «BHUIOI» €BPOMEHCHKOI KyiabTypu. llomiThka acuMuIsIii
nependayaia HaBYaHHS JiTeH aOOPUTEeHIB y IIKOJIaX 3aKPUTOTO TUITY, HACUIbHUIIBKY

XPUCTHSIHI3ALII0 YYHIB, 3a00pOHY KOPHCTYBAHHS PIJTHOI0O MOBOIO Ta JOTPUMaHHS
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abOpUTeHHHX Tpaauilii 1 HopM xkutTs. [lorane dinaHncyBaHHS 1 rOCTIOAPCHKI pOOOTH
13 camo3a0e3eueHHsT PU3BOAMIIN 10 BUCOKOTO PIBHS CMEPTHOCTI Ta 3aXBOPIOBAHHS
[9, c. 2-6]. HokymenTu 1957 1 1982 pp. cnpaBwin BIANOBIAHUN BIUIUB HAa MPABIIAYl
kona Kanaau, sxuii 3HAWIIIOB MPAKTHYHUN TIPOSIB Y BHECEHHI 10 OCHOBHOTO 3aKOHY
Kouncrutymitnoro akra 1982 p. [10, c¢. 383-388]. Ilicas 3aificHOBaHOI Ha HOrO
MIJICTaBl JIEMOKpaTH3allii MOJITUKU 1100 abopureHiB MoOBHa mnoiithka Kananu
BIJIHOCHO KOPIHHUX HApOJIB 3IACHIOETHCS Ha NPUHIMIIAX BHKOPUCTAHHS 1
30epeKeHHs] MOB, 3aCTOCYBAHHSI MOBH B CYCIIJIBHOMY >KUTTI IUIEMEH1 Ta OOIIMHH,
BUBUCHHS PIJTHAX MOB Yy MICIEBUX HABUAIBHUX 3aKiajax, MOMyJIpu3aIisi MOB
abopureniB uepe3 3MI [11, c. 4-6]. KopiHHi Hapoau OTpUMaIH MPaBO
KOPUCTYBATUCh UMK pik Oe3nineH3itHuM wmuciauctBom [12, c. 7-35], 1
prOOJIOBCTBOM, IO CKJIAJIa€ BU3HAYAJIbHY OCHOBY 3a0€3MEUEHHS KUTTEIISIILHOCTI 1
peaizaililo CHOKOHBIYHHMX MpaB KOPIHHUX HapoiB [13, c¢. 1-7]. AGopureHam HajaHe
MpaBO Ha CaMOBPSAYyBaHHS Ha 4OJii 3 BOXKJeM. BoHU 3BUIbHEHI BiJl MOJATKIB. Y s
yKJIaB 22 yroaud mpo caMOBpsAyBaHHS 3 36 OOIMIMHAMHM KOPIHHMX HApOJIIB YCI€i
kpaiau. 18 13 22 yroji € «BCEOCSHKHUMU yTOJlaMH PO PO3/1J BIACHOCTI HA 3EMITIO»
[14,c. 7].

Koncrutymitnuit Akt 1982 p. y TphOX YacTHHAX MICTUTh MOJIOKEHHS 1010
cTaTycy KOpiHHHX Hapofis. Moro nepma uactuHa — KaHaschka XapTis mpas i cBo60z
— € OCHOBHUM JOKYMEHTOM, SIKHM BHU3HA4a€ OCHOBU IMPABOBOTO CTATyCy OCOOM Ta
rapaHTye MpaBo Ha OCBITY MOBOI0 MeHIuH [10, ct. 24, . 1-3, ¢. 386; 15, c. 356].
30KpemMa, y CT. 25 HaroJolyeThbCsl HEMOKIIUBICTh TIIYMAYUTH TapaHTOBaH1 XapTiero
MeBHI IpaBa 1 ¢cBOOOJM y crociO, KU «CKacOBYE 4M OOMEKye OyJb-iKl KOPIHHI,
JIOTOBIpHI 4M 1HII MpaBa abo cBOOOH, 10 HaleXaTh KOPIHHUM Hapojaam Kanamam»
[10, c. 387]. ¥V u. 2 KoncrurymiitHoro Akta 1982 p. «IIpaBa kKOpiHHUX HapoOIiB
Kanann» BU3HAIOTHCS W MIATBEPIKYIOTHCS «ICHYIOY1 Ta JOTOBIPHI MpaBa KOPIHHUX
HapoaiB Kanagm». Jlo uporo moHsATTss KOHCTUTYLIS BIAHOCHUTH 1HIIAHUIB, 1HYITIB 1
MeTHUCIB KpaiHu. [IOHATTS «O0TOBIpHI TpaBay O3HAYAE MpaBa, Kl BKe PYHKIIOHYIOTh
a00 MOXyThb OyTH TmepeadadyeHi yroJio0 Mpo BUKOpPUCTaHHS 3emMelnb. Ll mpaBa

rapaHTyIOThCS TAaKOX PIBHOIO MIporo 4YojioBikaM 1 kinkam [10, ct. 35, mn. 1-4,
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c.388]. VYpsan Kanmagm ta ypsiaum MpOBIHINN «3000B’si3aHI JTOACPKYBATHUCh TOTO
OPUHLIMITY», 110 BHECEHHS Oy/b-sIKOI MOCTAHOBU /0 BHU3HAUEHUX BHILE IPaB €
MO>KJIMBHM JIMILIE Y mpoueci neperoBopiB Ilpem’ep-miHicTpiB KpaiHU, TPOBIHIIN Ta
3aMpOIICHNUX MPEJACTABHUKIB KOPIHHUX HAPOIIB IS y9acTi B OOTOBOPEHHI MOCTAIOTO
nutanHs [ 10, ct. 35, ¢. 388].

BignoBimno 10 4. 3 KonctutymiiiHoro Akrta 1982 p. «YpiBHSHHS 1
perioHaiabHI po301KHOCTI» TapiaaMeHT 1 JiericaaTypu pa3oM 3 ypsjaom Kanamau Ta
ypsilaMi TIPOBIHIIN 3000B’s13aH1 CIPUATA BCTAHOBJIICHHIO PIBHUX MOXIJIMBOCTEH
3a0e3mnedeHHs piBHs T0OpoOyTy KaHAIIIB, MATPUMYBATH €KOHOMIYHUN PO3BUTOK 13
3a0e3MeueHHsIM 3MEHIIIEHHS BIJIMIHHOCTEH y MOMJIMBOCTSX, HaJaBaTH OCHOBHI
rpOMAJIChbKI MOCIAYTM NPUHHATHOI SKOCTI BCIM KaHaausM. OCHOBHUH 3aKOH
3000B’s13y€e TmapiamMeHT Ta ypsan KaHamu «miaHyBaTH TNPUHIAIDY 3IIACHEHHS
cTaOUTI3alliiHUX BUIUIAT 3 METOK 3a0e3MEeYeHHs] JIOCTaTHHOTO  IPHUOYTKY
IPOBIHIIMHUX YPSAIB IJIs1 HAAAHHS HUMHM IPOMAJICBKUX IMOCIYT 3arajloM MOPIBHAHOI
SKOCT1 32 YMOBH BIATMOBIJHOCTI 3arajioM MOpiBHSHOMY omnojaatkyBaHHo [10, cT. 36,
nm. 1-2, c. 388]. Takum yunom, KOHCTUTY1IISI rapaHTy€e MOMITUYHI MpaBa KOPIHHUX
rpoMajITHaMHU HAroJIOIIy€e OKPEMO.

Crorogni y Kanani HapaxoByeTbest 1,5 muH oci® kopiHHux HapoaiB (4,3 %
yChOTO HACEJICHHS KpaiHW), SKi CKJIAal0Th TPU TPYIMH: 1HIIAHIl, IHYITH (€CKIMOCH)
Ta METUCH (ITOTOMKHM 3MIIIaHUX IUII00IB MK 1HIaHISIMU Ta eBporneiismu). Cepen
HUX 1H1aHIiB — 2,6 %, metucis — 1, 4 %, inyitiB — 0, 2 % [11, c. 3-6].

[TpaBa BifgcTanux eTHOCIB THOIT Iependadanch 1ie 10 NpuidHATTs Koncturyii
y Iporpamax pyxy 3a OTpUMaHHsI KpaiHO He3aJeXHOCTI, 1110 1 0yJi0 3adiKCOBaHO B
OcuHoBHOMy 3akoHi 1949 p. Ha BimMminy Big Konctutymii Kanagu, sxa dopmysroe
CTaTyC KOPIHHUX HAapOIiB y TphOoX yacTuHaX, OCHOBHMI 3aKkoH [HHIi BperyiboBye
CTaTyC OKpEMHUX €THIYHMX I'pyn y unucinenHux yactunax: I, IV, V, VI, IX| [X-A, XV
1 XVII. Yactuaa 3 «OcHOBHI mpaBa» Hamae piBHI mpaBa BCIM 0€3 Oyab-sIKOTO
BUHSATKY IpOMaisiHaM 1 3a0e31euye iX piBHUN 3aXUCT. 3a00POHSETHCS AUCKPUMIHALISA

32 MOTHMBAMH pEJIriiHOI, pPacoBOi, KACTOBOI MPHUHAJIEKHOCTI, CTaTl YU MICUS
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Hapo/KEHHsT ab0 3a Oyab-skuM 13 1ux MOTHBIB [16, cT. 14-15]. KoHcTaryeThes
BIJICYTHICTh OyJb-SIKMX TIEPEIIKOJ] BHUJIAHHIO JICPXKABOIO OCOOJMBHUX IOCTAHOB, SKI
CTOCYIOTBCSI PO3BUTKY OYyIb-SIKUX COLIQJIBHO YHM KYJIbTYPHO BIJICTAIUX KJIACIB
rpomajisiH a00 BHECEHUX JI0 CHHCKIB KacT Ta tuiemeH [Tam camo, ct. 15]. Takum xe
YIHOM JepKaBa Ma€ MPaBo BUAABaTH Oyab-iKi TOCTAHOBH CTOCOBHO PE3EPBYBAHHS Y
cdepl MpoCyBaHHS Ha MOCAJU Ha JIEp>KaBHIN Cy)01 Oyab-sKOro Kjiacy 4u KJaciB 13
YKclia BHECEHMX Yy CIIMCKHM KacT 1 IJIEMEH, siKi, Ha norisia Jlep:kaBu, HEOCTaTHHO
npejCTaBlieH] Ha JepxkaBHii ciyx01 [Tam camo, ct. 16]. Hani iiaeTbes mpo mnpasa y
cdepl KyIbTypH, OCBITH Ta OXOPOHY 1HTepeciB MeHIUH. OXOpOHSIOThCA IHTEPECH
MEHIIUH 1y cdepi KyiabTypu. Byap-sika rpyna rpomMajsiH, 1m0 Ma€e 0COOJIMBY MOBY,
NUCEMHICTh a00 KyJbTypy, Ma€ MpaBo iX 30epiratu. 3aOOpOHSETHCS BIAMOBA
rpoMajssHaM Yy BCTYIl 10 OyJp-sKOTO (DIHAHCOBAHOTO JAEpPKABOI HABYAIBHOTO
3aKjaagy 3a MOTHBAaMH PENITiiiHOI, pacoBOi, KACTOBOI MPUHAJIEKHOCTI Yd MOBH [Tam
camo, cT. 29]. MeHIIMHAM HAJa€ThCsl MPABO BIIKPUTTA HAaBUAJbHUX 3aKJIAJIB Ta
ynpaBmiHHs HuMmU. [lig 4Yac BuJaHHS 3aKoHy, SIKUWA Tmepeadavae NPUMYCOBE
npuaOaHas Oyab-sKOT BIACHOCTI OCBITHBOTO XapakTepy, Jep)kaBa IOBHHHA
rapaHTyBaTu crpaBeumBy 1iHy [Tam camo, ct. 30].

Yactuna 4 «KepiBHI NPUHIMNU TOJITUKUA JAEpKaBU» 3000B’s3y€ NepKaBy
3a0e3neuyBaTy COLlaIbHUN MOPSAIOK, 10 CIpUsie€ T00poO0yTy Hapo.y, 3BEJACHHIO 10
MIHIMyMY HEpPIBHOCTI y Joxonax 1 B cratyci [Tam camo, ct. 38]. lep:kaBa moBruHHA
CHPHSTH KyJTbTYPHOMY H €KOHOMIYHOMY PO3BUTKY KacT, BHECEHUX Y CITHCKH IIJIEMEH
Ta I1HIIUX MaJMX TMPOIIAPKIB HACEJICHHS, 3aXWIIaTH iX Bl COLIAJIBHOL
HEeCIpaBeNIUBOCTI U ycix ¢opm ekcruryaraiii [Tam camo, cT. 46]. Ctartsa 120 9. 5
«Coro3» mnepeabayae mpaBO MPEICTABHUKIB BIJACTANMX MPOUIAPKIB HACEJIEHHSA Y
310paHHSAX IITATIB BHUCTYNATH PIAHOIO MOBOIO y BHUMNAAKYy HE3HAHHS XIHAI YU
anrniricbkoi MoBH [16]. Yactuna 8 «IllTatny» 3anpoBamxye y mrarax bixap, Manxbsi-
[Ipagemr Tta Opicca mocaay MIHICTpa, BIANOBIAIBHOTO 3a J0OpOOYT IUIEMEH,
BHECCHUX JIO CITMCKIB KAaCT 1 BiACTaNMX KiaciB HaceleHHs [Tam camo, cT. 164].

Y 4. 9 «llaHyasTu» BHUKIANAIOTHCS YMOBHM YYacTl BIJCTANUX MPOLIAPKIB

HAceJeHHs y CUIbCBKMX OpraHax caMoBpsiAyBaHHsS — mnaHyastax. Crarrs 243
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3000B’s3y€ BIaJy pe3epBYBaTH MICII JUIi BHECEHHX JIO CIHCKIB KacT 1 IUIEMEH Yy
KOXXHOMY TaHYasTl, SIKI BIIMOBIIal0OTh MPOMOPIIHHOMY BIJHOIIEHHIO /IO 3arajibHOTO
YHUCJIa HACEJIEHHs Ha Wi TepuTopli. OHA TpeTHHA 3ape3e€pBOBAHUX MICIh NOBUHHA
HaJIeXKaTH >KIHKaAM 3aHECEHUX Y CIUCKU KacT 1 tuieMeH. Lle & cTocyerbes 1 mocaau
['oniB maHYasTIB, 110 PO3MOBCIOXKYETHCSA 1 Ha KIHOK. JlericmaTypu mrTaTiB MaroTh
IIPaBO BHUJIABATH ITOCTAHOBH IIOJO BPETYIIOBAHHS O3HAYEHUX BUIIE MOJIOKEHH [16].
[TomiGH1 TONOXKEHHS BHUKJIAAAIOTHCS y YAacTHHI JeB’ATii — A — MyHinunagiTeTu
CTOCOBHO MICBKMX OpraHiB camoBpstyBaHHs [ Tam camo, ct. 243].

Yactuaa 16 «CnoemianbHi TMOCTAHOBH, MO0 CTOCYIOTHCS JI€IKMX KJIAciB
HaceJeHHs» mependavae pesepByBaHHs Miciib y Hapopniii [lamati BHeceHuM 10
CHHCKIB KacT 1 MJIEMEH, 32 BUHSATKOM THX, II0 MEIIKAIOTh B aBTOHOMHHUX OKpYTax
[raty Accam [Tam camo, ct. 330]. Hapemti 4. 17 «Odimiina moBa. CremianbHi
mupektuBn» Hamgae Jlericmarypam IlltatiB mpaBo yXBaitoBaTH 3aKOHOJIABYO
MOCTAHOBHM NPO BUKOPUCTAaHHSA MOBM XIHJ1 y mrari [Tam camo, crtarti 347, 351].
Takum sxe nmoBHOBaxkeHHsAM BoJofie 1 IIpe3unent [Tam camo, cr. 347]. OcHOBHUM
3aKOH 3000B’s3y€ YC1 OpraHu BJaJy CIPHUATH PO3MOBCIOPKCHHIO MOBH XiHJ1 3 THUM,
o0 BOHA CcTajia 3ac000M BUPAKEHHs JUISl yCiX MPECTABHUKIB CKIAAHOI KYJIbTYPH
[1aii, He MopyIlIyIOUM TIPU LILOMY IyXy MOBH, (DOpMHU, CTUIIIO JPYTUX MOB KpaiHU
[Tam camo, ct. 351].

Kouenmii 1957, 1982 ta 1989 pokiB cmpaBuiM CBOEPIAHWI BIUIMB Ha
MOJIITUKY MPABISYUX K171 KpaiHU BITHOCHO MEBHUX €THOCIB. BiH 3HaliIOB peani3allio
B ToMy, 0 y 1990-11 poxu B Inaii y 25 13 29 mraTiB Oysio OpraHi3oBaHO pi3HI
KOMICIi JUIsl 3aXMCTy IIpaB OKPEeMHX KaTeropil HacesjeHHs: HarionaapHa Kowicis
3aXMCTy MPaB €THIYHUX, PETITMHUX 1 JIHTBICTUYHUX MeHIuH (1995), HarionansHa
KOMICisl 3aXUCTy 0ci0, BiTHECEHHX J10 3apeecTpoBanux kacT (1990), Komicis 3axucry
oci0, BigHeceHux 10 3apeectpoBaHux mieMeH (1990), Kowmicig 3axucty okpemux
kact [17, c¢. 90]. Tak, Kowmicis 3 mpaB droauHu mTaTy Accami IOKa3ajga THIOBI
poOIeMH MTOPYIIECHHS TPaB 03HAYEHUX BHIIE €THOCIB: BUCOKHI PIBEHh CMEPTHOCTI,
3aCTOCYBaHHSI HACWJIbCTBAa 0 YB’SI3HEHUX MPEICTABHUKIB KacT, JO 3aTPUMaHHX

MOJIILIIE€I0, CEKCyalbHE HACWIyBaHHS HEH Ha poOOYOMYy MICTI JKIHOK 13 4Hcia
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3apeecTpOBaHMX KacT 1 myiemMeH Tomro [ 18, c. 8].

[ToBimpbHUMEU TeMmamM# (OPMYBAJIOCH 1 PO3BUBATIOCH CAMOBPSIIyBaHHS Ha PiBHI
NaHYyasTIB (CUIbCBKUX paja) Ta MyHIIMMN (Mickkux pan). Tak, 3a BU3HAUECHHSIM
A. O. CaposuikoBoi, 833087662 moAMHM MENIKAIOTh y CUIBCHKIM MICLEBOCTI, a
377105760 — y MmicbKii. BingTak iHCTUTYTH CHUCTEMH IMaHYasTIB CKJIaJat0Th 0a30BUMI
€JIEMEHTH YIPABIIHHS, Ha OCHOBI SIKOTO OyAyeTbCS BEChb KOMILUIEKC MMOJITHYHOI
cucremu PecryOmiku Iumis [19, c. 125, 127]. Bona moxae, Mo ChOTOJHI 1HCTUTYTH
MaHYaiATiB 1 MYHIIUOATITETIB «BUSBWINCH BaXJIUBOK CKJIAJOBOI YaCTUHOIO
nomiTuaHoi cucremu» [Hmii [Tam camo, ¢. 148]. HaOyrrsa KoHcTuTymiiHOTO cTaTycy
3adikcyBaso MOBHOMACIITA0HY  IMIUIEMEHTAIIII0 IHCTUTYTIB  MICIIEBOTO
CaMOBpsJlyBaHHS y MONITHYHY cucremy [Tam camo, c. 191]. Kactu posnouanu
CIPABJISITH BIUTMB HAa BHOOPH JI0 3aKOHOJABYMX 300piB INTATIB, a TAKOXK Ha BUOOPHU
0 TAHYaATIB 1 MYHIIUOATNTETIB Ta OOPIOThCA 3a pE3epBYBAHHS MICUb B
yHiBepcuTeTax. TuUM caMUM BIJOYBAa€ThCS MOCWJIEHHS KacToBOro (hakropa Ha
HarioHanbHOMY piBHI [20, c. 16, 19, 21]. ¥V 2010 p. B kpaini icuyBamu 29500
nanyasaTiB. o ix ckiamay Oyino oOpano 2,8 MIIH 4ieHiB, 3 akux 19 % — npencraBHUKU
3apeecTpoBaHux kact, a 11 % — 3apeectpoBanmx mmiemeH [19, c. 139-140].
3apeecTpoBaHi TUIEMEHA MPOKUBAIOTh 3a3BHYail y Jiicax 1 ropax 1 He YBIMILIM /10
kacTtoBoi cucremu [Tam camo, c. 141-142]. Panimie ix Ha3uBaJd «KpPUMIHAJIbHUMU
MJIEMEHAMW», OCKUTBKM BOHH 3aiMaJIMCh KPAaIKKOIO XyaA00H, 3epHa, pO300EM TOIIO
[21, c. 4-16]. IInemena cknangaroth 67, 76 maH oci0 (8,08 % HaceneHHs KpaiHu) i
Bosto1t0Th 20 % Tepuropii IHali, Ha Akl 3ocepemxyerbest 70 % pecypciB KpaiHu, B
TOMY YHCJI1 JIICH, BOJM Ta KOpUCHI Konanuuau [Tam camo, c. 5-16]. Illoxo kact, To ix
HapaxoByeThcsi 46635 [Tam camo, c. 6-16]. | BoHM He BiJA3HAYAIOTHCS BUCOKUM
piBHeM 100poOyTy. HaitOinbmn 6:1aronosy4HuM B €KOHOMIYHOMY BIIHOIIEHHI € TITAT
[lenmxad, sxkmit 3a BBII wa 1ymry HacenmeHHS TepeBepiye  HaWOUIbII
HeOnarononyunuit bixap y 4 pasu [Tam camo, c. 14-16]. Cwrorogui B Inmii
3ocepemkeHo 22 % ycix HyXIeHHuX cBiTy. [loJoBMHA MENTKAHINB KpaiHU HIKOIN HE
HAaBYAINCh Y IIKOJI, MEpeBaKHA IX YAaCTHMHA XUBE B YMOBaxX HaTypaJbHOTO

roCroAapcTBa Ha MEX1 (PI3MYHOTO BHKMBAHHS 1 0araTo 3 HUX — 3a LIEI0 MEXEIO.
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ITonan 300 muH 0Ci0 ICHYIOTH 0€3 eJIeKTpUKH, He 3HakioMi 13 3MI, Hikoau He 6auniu
raser, He CIyXaJli pajiio 1 He JUBUIIKCH TeneBizop [21, c. 16].

BucHoBKM. AHaJI3 CBIAYUTH PO HASBHICTH MOJAIOHOCTEH 1 BIIMIHHOCTEHN y
(dbopMyBaHHI KOHCTHTYLIHHOTO CTaTyCy JOCHIDKyBaHUX €THOCIB. Jlo mepmiux
BIIHOCATHCSI BJIACTUBI BCIM iM 0aratoBiKOBE >KOPCTOKE CTaBJIEHHS KOJOHI3aTOPIB,
BIJIMOBIAHMI BIUIMB MIKHAPOJAHUX JOKYMEHTIB Ha O(OPMIEHHS KOHCTUTYLIMHOIO
CTaTyCy, BHECEHHs JO KOHCTUTYLIH IiXHIX BHUMOT. BIiIMIHHOCTI MOJATAIOTH Yy
CTaBJIEHHI KOJIOHI3aTopiB A0 abopureHiB. Tak, Ha TepurTopii bpasumnii TyOuIbLi
MIPOCTO BHUTICHSJINCH 1 BUHUIYBAINCH, y KaHasi 10 Takoi K MOJITHKHU J0/1aBajach
MpaKTUKa HABEPHEHHS MPEACTAaBHUKIB KOPIHHUX HApOJiB Yy paOCTBO, SKa JI0
novyarky 1970-x pokiB 3BOAMJIACH J0 HACWJIBHULBKOI acHUMUISALII aOOpUTEHIB Yy
KaHAJIChKE CYCIUIBCTBO 3 METOI 3alydeHHS iX JO «BHIIOI» €BPOMEHCHKOL
KyJbTypH, nependayana HaBUYaHHS AITed aOOpUIeHIB y IIKOJaxX 3aKpUTOro THUIY,
HAaCUJIbHUIIBKY XPUCTHSHIZAIII0 YUYHIB, 3200pOHY KOPUCTYBaHHS P1AHOI MOBOIO Ta
JOTPUMAaHHS a0OPUTCHHUX TPaAuIlii 1 HOPM KUTTI. I[HAINCBKY OCOOJIUBICTH
HUIIEHHS a0OpUTreHIB cKkiajaia 0opoTh0a 3 mieMeHaMu, sIKi MPOXKUBAIOTh Y Jlicax 1
ropax, i OTpUMaJi Ha3By «KPUMIHAJBHUX IJIEMEHY» Y 3B’ SI3KY 3 IXHIM TpaJauIliiHUM
3aHATTSAM KPAADKKOIO XyJIOOHW, 3epHa, po300eM. Y pi3HI poku Oynu NPUUHATI 1
Koncruryuii gocmimxyBanux kpain: [aaii —y 1949 p., BHecennss KonctutyuiHoro
AxTta 1982 p. no OcHoBHoro 3akony Kananu — B 1982 p. 1 Korcturymis bpazumii —
B 1988 p., 110 meBHOIO MIPOIO BIUIMHYJO Ha (popmy ix pearyBanHs Ha KonBeHii
1957, 1982 1 1989 pp. IlpaBa Biacramux erHociB [HAali nmependavanuch me 10
npuiHATTS KoHCTUTYIIT y porpaMax pyxy 3a OTPMMAaHHS KPaiHOI HE3aJeKHOCTI,
1o 1 0yno 3adikcoBaHo B OCHOBHOMY 3akoHi 1949 p. Jlng mpeacTaBHUKIB KacT 1
MJIEMEH PE3ePBYIOTHCS MICISI Y CITbCHKUX, MICBKHX OpraHax CaMOBpsTyBaHHS Ta y
310paHHsSX MITaTiB, J€ BOHH MalOTh MPABO BHUCTYMATH PITHOI0 MOBOIO a00 MOBOIO
xinai. Bignmosigno no Bumor Konseniii 1989 p. y 1990-11 poku B Inaii y 25 13 29
MITaTiB OPraHi3oBaHO PIi3HI KOMICIT JUIsi 3aXHUCTy TMpPaB OKPEMHUX KaTeropii
HaceneHHsd: HamioHanbHa KOMICiS 3aXHMCTy MpaB €THIYHUX, PENiriiHux 1

niHrBictuuHux MeHuH (1995), HamionansHa KoMicist 3aXUCTy 0cCi0, BITHECEHUX 0
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3apeectpoBannx kKact (1990), Kowmicis 3axucty o0ci0, BigHECEeHHX JIO
3apeectpoBanux mieMeH (1990), Komicis 3axucty okpemux kact. Bonu nokasysanu
ypsIAy TUIIOBI IOPYIIIEHHS MPaB 03HAYCHUX BUIIE €THOCIB.

Koncrutytis bpaswii Haronomrye, o TpaauiiiiHo 3aiiMaHi 1HIIaHISIMA 3€MJTi
MPU3HAYAIOTHCS ISl IXHBOTO MOCTIMHOTO BOJIOAIHHS. BoHa 3a00poHsie mepecensiTu
1HA1aHChKI TJIEMEHA 13 iXHIX TEepPUTOpid, 3a BUHATKOM IocTaHoBM HaiioHanbHOTO
Konrpecy y Bumagkax karactpod Ta emjaemid, sKi MIAJa0Th PH3UKY IXHE
HaceJeHHs, a00 3a HEOOX1IHOCTI 3a0e3neYeHHs CyBepeHiTeTy. [H/liaH1l € CTopoHaMu
B TpuOyHajax IMOJO0 3aXMCTy iXHIX mpaB Ta iHTepeciB. [IpokypaTypa 3000B’s3aHa
Opatu yvactb B ycix cramisix mnporecy. 3a Koncrurymietro Kanamu aGopureHu
OTpUMaJIM TIPaBO BHUBYEHHS MOBHM Yy MICIEBUX HaBUYaJbHUX 3aKjajax Ta ii
nomyJsipu3zaiii yepe3 3MI, kopucTyBaTUCh MUTHIA PiK OE3MIIECH3IMHUM MUCITUBCTBOM
1 pruOOJIOBCTBOM, IIPABO HA CAaMOBPSITyBaHHS Ha YOJ1 13 BOXKEM, OyJIu 3BUIBHEHI BiJ
noaatkiB. BHeceHHs Oyab-sIKOT TTOCTAHOBU JI0 BU3HAYCHHUX BHIIE MIPAB € MOMXJIMBUM
JuIIe y mpotieci neperoBopi [Ipem’ep-MiHICTpiB KpaiHu, IPOBIHIIIKN Ta 3aMpPOIICHUX

MPEICTAaBHUKIB KOPIHHUX HAPO/IIB JIJIsl y4acTi B 0OrOBOPEHHI MOCTAJIOr0 MUTAHHSL.
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Comparative analysis of the constitutional status of indigenous peoples of Brazil,
Canada and India

There are now more than 5,000 ethnic and 2,500 language groups in the world, while there
are virtually no monoethnic states left. Almost all states have interethnic problems, which
determines the severity of the problem and its relevance. The relevance of the topic is: 1) to gain
experience of Brazil, Canada, India in solving the problem of the constitutional status of indigenous
peoples; 2) in emphasizing the need to provide them not only with language rights, but also with an
appropriate level of well-being; 3) in the ability to help stabilize the domestic political situation in
Ukraine and strengthen relations with neighboring countries and the European Union.

The purpose of the article — an attempt to conduct a comparative analysis of the
constitutional status of the indigenous peoples of Brazil, Canada and India on the basis of studying
the relevant provisions of the Constitutions, special international documents, scientific papers. The
Conventions of the United Nations and the International Labor Organization of 1957, 1982, 1989
«On protection and integration of indigenous and other peoples leading tribal and semi-tribal
lifestyles in independent countriesy, «On indigenous peoples and peoples leading tribal way of life
in independent countriesy were considered and analyzed. An analysis of the Constitutions and
Constitutional Acts of Brazil, Canada and India, which reflect the reaction of these states to these
Conventions, was also conducted. There are similar and distinctive features in the formation of the
constitutional status of the studied ethnic groups. Similar features: centuries-old cruel treatment of
the colonizers, the corresponding influence of international documents on the design of the
constitutional status, the introduction of their requirements into the constitutions. Distinctive
features: different attitude of the colonizers to the aborigines — expulsion and destruction in Brazil,
enslavement, forced assimilation in Canada, the fight against tribes living in the mountains, forests
and theft, robbery in India; different deadlines for the adoption of acts protecting the rights of
indigenous backgammon.

Keywords: Brazil; India; Canada; Indians; indigenous peoples; tribes; castes.
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YV cmammi exonoco-npasogy noaimuxy posenamymo AK CKAA008Y, CAMOCMIUHUL 6U0
HAYiOHANbHOI NPABo8oi NONIMUKU, A MAKONC O0epIHCABHOI Ul 2aNy3e80i eKON02IYHOI NOTIMUKU.
Hosedeno icHysamHa KOpenamuHo2o, 63AEMHO20 6HIUBY eKON020-Npasosoi OOKMPUHU HA
Gopmysanns 6i0nosionoi nonimuku. OOIPYHMOBAHO, WO €KO0I020-NpaABo8a Npasosa OOKMPUHA
ICMOMHO 8NAUBAE HA CYYACHUL CMAH 0EPAHCABHOI eKON02IUHOI NOMIMUKY (Npu YboMy yel 6NIue €
83AEMHUM), DOPMYBAHHS eKON02IUHO20 3aKOHO0A8Ccmea ma inmezpayito Ykpainu 0o €eponeticbko2o
npaeoeozo npocmopy. Koncmamosano, wo Vkpaini nepedycim nompibHo axmusizysamu
NPABOMBOPEHHS, MOOEPHI3YBAMU NOJIONCEHHs eKOJI020-NPaso8oi OOKMPUHU, CHUPAIOYUCL HA
KOHYenmu  sKoi  OyOymv  nepezisiiymi U OHOBNEHI  NOJONCEHHA  OepHCABHOI  NONIMUKU,
npasopo3yMinua, a eiomax i npasozacmocysauts. Ilooanvwa incmumyyionanizayis 3acaoHUyux
HOJIOJCEHb eKOI020-NPAB0BOI OOKMPUHU 8 3AKOHOOABCMEI CMAE HEODXIOHOW YMOB0I0 NOOAILULO2O
DPO3BUMK) NPABOMEOPEHHS MA 0ePIHCABHOCHII.

KarouoBi cioBa: nepkaBHa €KOJIOTIYHA IMOJITHKA; €KOJOTO-NPaBOBa MOJITHKA; €KOJIOTO-
MpaBoOBa JOKTPHUHA; €KOJIOTTYHE 3aKOHOABCTBO; €KOJIOT1YHI TPABOBITHOCHHH.

ITocTanoBKa mpodjeMH Ta aKTYaJbHICTH TeMH. B yMoBax ChOTOJIeHHS
dbopMyBaHHS €KOJIOT1YHOI MOJIITUKU PO3TIISIIAETHCS SIK CYBEPEHHE IMPABO JCPIKABH,
IHTErpOBAaHUN YMHHHUK COI1aJIbHO-€KOHOMIYHOTO PO3BHUTKY YKpaiHW, 3aBISKH il
SAKOro B1AOYBa€eThCA MEpEXiJl A0 CTAJIOr0 PO3BUTKY E€KOHOMIKM i 3ampOBaJKEHHS

€KO0JIOr0-30aJJaHCOBAaHOI CHCTEMM IpaBa NPUPOAOKOpUCTYBaHHA. Ha Hamry aymky,
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HAPAIIOBAaHHS E€KOJIOTO-TIPaBOBOT HAYKH BCE K MAlOTh MEpPeayBaTH CTBOPEHHIO
HAyKOBHUX JOKTPUH 1 KOHIICMIIN MOJEpHI3alii €KOJIOTYHOTO 3aKOHOJABCTBA Ta
€KOJIOrO-IIPaBOBO1 MOJIITUKHU JAepkaBH. s Toro, abu BMOyIyBaTW 4YiTKI CTparerii
N, BU3HAYUTH KIIOYOBI BEKTOPU PO3BUTKY, NPHUHIIMIHN ¥ IIIHHICHI OPIEHTUPH,
BUPOOUTH JOBFOCTPOKOBY €KOJIOTIUYHY Bi3il0 y Oyap-akid cdepi U obOpatu
HaWONTUMAJIBHINIT 3acOo0M Ta 3axo0/JM, HE MEHII BaXJIUBO 3BEPHYTH YyBary Ha
3aKpIUICHHS] B HaIllOHATHLHOMY 3aKOHOABCTBI 3acajl JAEPKABHOI MOJITUKHA (B TOMY
YHCIII 1 €KOJIOTrO-MPaBOBOi) SIK OCHOBHOT'O 1HCTPYMEHTY MyOJIYHOrO YIpPaBIiHHS, a
TAKOX TaJTy3eBUX 1 PETiOHAJIBHUX TONITUK Yy KOHTEKCTI CTajJoro W eKOJoro-
30aJ1aHCOBAaHOTO BUKOPUCTaHHS TPHUPOIAHO-PECYPCHOTO TOTEHINaly, 3a0e3leueHHs
€KOJIOTIYHOI Oe3neKH, 30€epeKeHHs JOBKULIA, 3aXHUCTy €KOJOrIYHUX NpaB Ta
1HTEpECiB, eKoJori3allii rocmoaapCchKol MisTTLHOCTI TOMmIO. Binpasy Haromocumo, 1o
JIep’)KaBHA €KOJIOTIYHAa TOJIITUKA HE 3aBXAM € IPABOBOI0, OCKUIBKA OCTaHHIN
MpUTAMaHH1 BJIACHI IOPUJIMYHI MEXaHI3MHU peasizallii, BUHUKHEHHS BIJIIOBIIHUX
COITaIbHO-O0YMOBJIEHUX IIPaBOBIIHOCHH. BTIM Jep)kaBHAa €KOJIOT1YHA TIOJIITHKA
MOK€ MAaTH BIAMOBITHY MpaBoBy (opMmy. 3a3HauMMO, IO Jep)KaBHA Ta MMyOJiyHA
€KOJIOT1YHA MOJITUKA BIAPIZHAIOTHCS i 32 Cy0’ €KTHUM CKIIAJIOM.

VYkpaina sk JgeMOKpaTH4HA 1 TpaBoBa Jep’kaBa HUHI, BPaXxOBYIOUM peaii
ChOTOJICHHS, HaMaraeTbcsi peopmyBaTH OUIBIIICTh cep CycnuibHOro OyTTs, aje
pOOUTH 1Ie B MEXKax CTapoi MapajurMu, 10 € BEJIMKOI0 NOMUIIKOI0. BbauaeThes, 1m0
pedopmu 0e3 KapIUHAIBHUX 3MiH MOJIeJIel EKOHOMIYHOTO PO3BHUTKY Ta JAEPKaBHOTO
YVOPABIIHHSA HE MPUHECYTh Oa)kaHOro pe3yibTaTy. Jlo 1boro BapTo AOJATH ILIE ©
HasBHY (1, 10 pedl, qyXe TOCTPYy) IMPoOIeMy €KOJIOr0o-eKOHOMIYHOI AUCIIPOTOPIIi Yy
PIBHI PO3BMHEHOCTI MEPEBaXKHOT OIBIIOCTI PETIOHIB, AKY Ha LIeW Yac, Ha Kallb, TaK 1
HE BHpimIeHO. Buxonasum 3 1poro Ta 3 HEOOXITHOCTI €KOJIOTi3allli CEKTOPIB
E€KOHOMIKM, MOJIEpHi3allli MIANPUEMCTB Yy HampsiMi 3a0e3MeUYeHHS] 3MEHIICHHS
LIKIJJIMBUX BHUKHUIB, HAOYBalOTh AKTYAJIbHOCTI peaji3aiisi €KOJOTIYHUX IPOEKTIB,
€KOJIOT13al1isl BUPOOHUIITBA, 1110, 3BICHO, MOTPeOye 3HAYHOTO 301IBIIICHHS IHBECTHUIIIN.
He3Bakatounm Ha 1€, OCTaHHI AECSITh POKIB ramxy3l €KOHOMIKH (YHKIIOHYBaJIH, SIK

IpaBWiIO, B YMOBax Je(ilUTy I1HBECTULIMHUX pecypciB. 3 oOrIsAy Ha L€ B
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HarionanpHiét ekoHOMIuHIN cTpaterii Ha mepiox g0 2030 p. [16] mporosormieHo
B32€EMOJIII0 CYCIIJILCTBA 3a MPUHIUMIIAMUA €KOJOTIYHOCTI OyTTS 3aJi MOIIMPEHHS 1
3aXHUCTy  3arajlbHOBHU3HAHUX JIIOJACHKMX  I[IHHOCTeW. Bkazane €  3aliBUM
OIATBEP/DKCHHAM TE3M MpO Te, L0 BEJACHHS HEMOCHIJOBHOI €KOJIOro-IIpaBoBOl
MOJIITUKK HE Jajo 3MOTM Halllid KpaiHl CTBOPUTHU [I€BY CHUCTEMY 30€pexeHHs
MPUPOJIHO-PECYPCHOTO  TOTEHIlIaly, BIATBOPEHHS (BIJHOBJIEHHS) MNPUPOJIHUX
pecypciB 1 KOMIUIEKCIB, 3aXHCTy €KOJIOTIYHMX IIpaB Ta I1HTEPECiB TpOMasH,
3a0€3MeYNTH K JOTPUMAHHS «PO3YMHOTO» OamaHcy MyONMiYHUX W TPHUBATHUX
1HTEpECiB, TaK 1 OE3MEKOBY JOMIHAHTY B MPOIIECI TOCMOAAPCHKOT TISITHHOCTI.

3BakaloyM Ha II€, BapTO HATOJOCUTHU, IO JOIIBHO TAKOX JOTPUMYBATHCS
MPUHIUAIY €IHOCTI, Y3TOJPKEHOCTI Tally3€BUX IPABOBUX IMOJITUK B KOHTEKCTI iX
eKoJiorizamii, 30ajaHcyBaHHS MyOJIYHUX 1 TNPUBATHUX EKOJOTIYHUX 1HTEPECIB.
be3ymMOBHO, MarouM 3Ha4yHI 3amacu MPUPOJHUX PECYpCiB, BUTiJHE reorpadiuyHe
MOJIOKEHHS ¥ JIIOJICBKUI KamiTal, OTPUMYIOUM 3aBJISKU I[bOMY BIIUYTHI CTpaTEriuHI
nepeBarv, BKpall BaXJIMBO CGHOPMYBATH Y3TO/KEHE JIep)KaBHUIIbKE OaueHHs
CTPATEriYHOT0 €KOJIOTTYHOI0 KYpCy HaIllOHAJIBHOI MOJITHUKH, YITKO OKPECIUTH HOTO
BekTopu. Came 1boMy i Oyzie CIpUATH €KOJIOTO-IPaBOBa TOKTPHUHA, MO0y I0BaHa Ha
€BPOTMECHCHKUX IIIHHOCTSX 1 CTaHIapTaX.

[Toku 1boro He OyJie JOCATHYTO, MM MOCIJATUMEMO OCTaHHI MICIISl Y CBITOBUX
peritnarax. Tak, 3rigHO 3 KOMIUICKCHHUM IHIEKCOM €KOJOTIYHHMX ITOKa3HHKIB
(Environmental Performance Index) y 2018 p. nama kpaina Oyna Ha 109 wmicii,
monpasaa y 2020 p. BoHa mokpamiwia CBi MOKa3HUK ¥ onuHmiacs Ha 60 wmicii,
MOCTYMUBIINUCH HAOMmKIuM cycigam — CrnoBayunHi (26 micue), PymyHii (32 miciie)
1 [Tonpuri (37 micue). Kpim Toro, Ykpaina mae HaWripiii MokasHUKHA y cepi IKOCTi
KUTTS, 30€peKEeHHS OlOpI3HOMAHITTS Ta €KocucTeM. Buxoasum 3 1bOro, CTae
3pO3yMIUINM, 1110 ICHY€ HarajabHa moTpeda B yI0CKOHAJICHH1, MOJIEpHi3allii 1epKaBHOT
NOJIITUKK B Tajy3l YNpaBIIHHA Ta OXOPOHU JAOBKUUISL, MPUPOJOKOPUCTYBAaHHS,
aJanTaiii 10 3MiHU KJIIMaTy 1 MePeXo/ Iy /10 MPUHIIHITIB «3€JIeHO0i eKOHOMIKM» [11].

3 omisily Ha HaBEJIEHE IUJIKOM JIOTIYHMM BUJAETHCA Te, 110 B pimeHH1 Paau

HallOHAJIbHOI Oe3neku 1 00oponn Ykpainu Big 23.02.2021 p. A0 BUKIUKIB 1 3arpo3 B
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EKOJIOT14HIH cepi BiIHECEHO BUCOKUH PIBEHb PU3HKIB JJI MIPUPOTHUX EKOCHUCTEM 1
3JI0pOB’Sl HACEJICHHS, CHPUYMHEHWH 3HAYHUM 3a0pyJAHEHHSM JIOBKULIS uepe3
TEXHOT€HHE HAaBAHTAKECHHSI, HEpalllOHAJIbHE BHUKOPUCTAHHS IMPUPOIHO-PECYPCHOIO
MOTEHI[laTy, 3Ha4HI OOCATH HAKOMMYCHWX B YKpaiHi BIIXOJIB, 3aroCTPEHHS
€KOJIOTTYHHUX 1 TEXHOTEHHUX Mpo0JeM y palloHaX, MPUJIErTIUX JO 30HU KOH(IIIKTY Ha
Jonbaci, HenoCTaTHIM pIBEHb aJaNTallliHUX MOXJIMBOCTEH raiay3eidl E€KOHOMIKH,
CUCTEM KUTTE€3a0€3MEeUeHHs 10 HETaTUBHUX MPOIIECIB 3MIHU KJIIMaTy, HEHAJICKHUN
CTaH CUCTEMU JIEP>KaBHOTO MOHITOPUHTY HABKOJHUIIHBOTO MIPUPOJHOTO CEPEIOBHUIIIA,
€MHOI JIEPKaBHOT CUCTEMH 3axucTy [23].

Mera crarTi — BCeOiyHE KOMIUIEKCHE BHUBYCHHS Ta aHajli3 HOPM
3aKOHOJABCTBA 3 MO3UIIA (OPMYBAHHS €KOJIOTIYHOI MOJITUKHU, PO3IIIST TEOPETUKO-
METOOJOTIYHUX 3acajl EKOJOro-MPaBOBOI JOKTPHHHM, a TaKOXX BU3HAYEHHS
0COOJIMBOCTEH 1i 3aCTOCYBaHHS MPU BJOCKOHAJIEHHI HaIlIOHAJIBHOI €KOJIOTO-IIPaBOBOi
MOJIITUKM ¥ MOJaNbIii cUCTeMaTH3allli 3aKOHOJJaBCTBA B YMOBAaX €BpOIHTErpallli Ta
CTaJIOrO PO3BUTKY.

AHali3 ocTraHHix aochaikeHb i myOuaikaumiii. HaykoBo-teopeTtnuny 0a3y
JOCTIKEHHSI CKJIaJld  Tpaimi YKpaiHChKUX BYEHUX, MPUCBAYCHI 3arajbHUM
npoOiemam (QopMyBaHHS €KOJIOTO-IIPABOBOI TMONITHUKKM W JOKTPUHU, a caMe:
B. 1. AngpenneBa, [I'. [. bamok, B. M. €pmonenka, [. [. Kapakama,
B. B. Koctunipkoro, M. B. Kpacnooi, H. P. Mamumeoi, B. B. Hocika,
1O. C. lllemmyyenka Ta iHIIUX JOCHITHUKIB. OHAK 3 OMVISAAY Ha Te, IO iX mpatil OyiIu
NPUCBAYEH]I BUPILICHHIO TMEBHUX HAYKOBUX 3aBJaHb, NpoOjemMa BIUIMBY €KOJIOTO-
MIPaBOBOi JOKTPUHU HA PO3BUTOK JIEPKABHOI €KOJIOTIUYHOI MOJIITUKY PO3TJIsiaiacs B HUX
00I1YHO, OTTOCEPETKOBAHO.

Jlonamo, 1m0 aBTOpW CTaTTI TaKOXX HEOJHOPA30BO 3BEPTAIUCA JI0 LBOTO
MUTAHHS, BUCJOBIIIOBAIM BJIACHI MIPKyBaHHS 3 IIbOTO TPHUBOJY, OKPECITIOBAIU
MOXJIMBI NUISIXM Horo BupimieHHs [2; 6]. OgHak 10 UbOro yacy, Ha ajb, HE
JOCATHYTO KOMIIPOMICY, BIZICYTHS €IHICTb MOTJISI/IIB HAYKOBIIIB.

Bukisiax ocHoBHOro marepianay. [lpucTtynairouu 10 BHCBITJIEHHS MHUTAHHS

HacaMmIiepesi BKakKeMo, 10 Ha 3aKOHOJIaBUOMY piBHI, TOYHIIIE B 3aKOHI YKpaiHu
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«IIpo 3acamu BHYTpINIHKOI 1 30BHINTHKOI TomiTuku» Big 01.07.2010 p. Ne 2411-VI,
nops 13 0a30BUMH TMPUHIUMIIAMU PO30yJOBU JIEPKABHOCTI, PO3BUTKY MICIIEBOTO
CaMOBDSIIyBaHHsS,  (OPMYBaHHS  1HCTUTYTIB  I'POMAISHCBKOIO  CYCILIbCTBA,
HAI[lIOHATBHOI OE3MeKW Ta IHIe, BU3HAYECHO W OCHOBH EKOJIOTIYHOI cdepu Ta
30BHINIHBO1 TTOMTHKHY [14]. Tak, KIFOYOB1 MOJIOKEHHS MOJITUKU Y cdepl po30ya10BU
JIEP’KaBHOCTI 3aKpIIUIEHO y CT. 3 3rajjaHoro 3akoHy, a BHYTPIUIHBOI IMOJITUKUA B
exosioriuHiii cepi Ta chepi TexHoreHHoi Oesneku — y cr. 9. Cepen HUX —
3a0e3MeUYCHHS] KOHCTUTYIIMHUX TIPaB TPOMaIsiH Ha Oe3MeYHe JOBKULISA, CTBOPCHHS
€koJI0rTYHO M TEXHOTE€HHO OE3MEeYHUX YMOB JKUTTEMISIIBHOCTI HACEICHHS, ITOCHUICHHS
MPOCBITHUIIBKOI TISUTBHOCTI 3 1H(OOPMYBaHHS HACEJIEHHS MPO ekonoriyHI HOPMHU 1

CTaHOAapTH; 36epe>I<eHH;1 HaBKOJIMIIHBOI'O IPUPOAHOTO CEPpCAOBUIIA, BJJOCKOHAJICHHA

HAI[IOHAJbHOI ekonoriyHOi TONITUKH, CTUMYJIOBAHHS PO3BUTKY €KOOE3MEYHHX

TEXHOJIOT1H; BIPOBA/KEHHS] CHUCTEMH ekonoriyHO 30aJJaHCOBAHOTO BUKOPHUCTAHHS

npupoJHux pecypciB Tomio. [lepepaxoBaHi 3acaid € KEpPIBHUMU JJiI PO3BUTKY
rajly3eBHUX IMOJITHK, a HE JIUIIE 7151 AePKABHOI €KOJIOTTYHO].

OpHak BapTO 3a3HAYUTH, L0 3 MOMEHTY HAOyTTS YKpaiHOIO HE3aJIeKHOCTI
npobiieMa po3poOICHHS BUBAXXEHOI, ITOCTIJOBHOI Ta JIEBOI JIEPKABHOI €KOJOT1UHOI
MOJIITUKU, HAa >Kajb, He Oyjia BHpINIEHa, XO4Ya TEBHI KPOKU B IIbOMY Hampsmi
3pobneHo. Tak, Ha 3aKOHOAABYOMY PpIBHI MNPUUHATO YOTHUPH CIELIATIBHUX
HOPMATHBHO-TIPABOBUX aKTH (JIBa 3 SKUX 332 HA3BOIO MO3HUINIOHYIOTHCS K CTpATerii,
X04ya 3a 3MICTOM JIOLIIbHO BECTH MOBY PO TPHU CTpaTerii po3BUTKY AEep>KaBHOI
€KOJIOTIYHOI MOJITUKH), B SIKUX 3aKpIIUVIEHO CTpaTeriyHi LUl W 3aBIaHHS,
KOHIIENTYanbHi OCHOBM JEeP)KAaBHOI EKOJOriuHoi moniThku. Maerbcs mpo Taki
JTOKyMeHTH, gk-0T: [loctaHoBa BepxoBHoi Pagu Ykpainu «IIpo OcHOBHI HarpsiMu
JIEp’)KaBHOI TONMITUKH YKpaiHW y Tally3l OXOPOHU JOBKULIS, BHUKOPUCTAHHS
MPUPOJHUX PECcypciB Ta 3a0e3nedeHHs ekosioridHoi Oesmexkm» Big 05.03.1998 p.
Ne 188/98-P [21] (mepuumii); posnopsyxkenHs KaOinery MinictpiB Ykpainu «IIpo
3arBepkeHHss KoHIeniii HallloHaIbHOI €KOJIOTIYHOI MOJMITHKKA YKpaiHk Ha Iepioj
10 2020 poxky» Big 17.10.2007 p. Ne 880-p [9]; 3axkonu Ykpainu «IIpo OcHoBHI

3acajau (CTpaTeriro) Aep:KaBHOI €KOJOTIYHOI MOJMITUKK YKpainu Ha nepioa ao 2020
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poky» Bim 21.12.2010 p. No 2818-VI [19] (mpyruit) 1 «IIpo OcHoBHI 3acanu
(cTparerito) AepKaBHOI €KOJIOTIYHOI MOMITUKKA YKpainu Ha niepioa 10 2030 poky» Bif
28.02.2019 p. Ne 2697-VII [20] (tpertiii). Sk yke HaroJjiouryBajocs, Iep>KaBHa
€KOJIOTIYHA TIOJIITUKA HE € JPKEPEJIOM TpaBa, aje Mae mpaBoBy (opmy. binbmr Toro,
JiepKaBHA TIOJIITUKA HE 3aBXK/IU € TIPaBOBOIO, 0COOIMBO BPaxOBYIOUH T€, IO OCTaHHIN
pUTaMaHHl BJACHI IOPHUJIMYHI MeXaHI3MHM 11 peam3auii. Bka3zane 3aiiBuil pa3
MIJITBEPKYE, 10 HE Tpeda OTOTOKHIOBATH TaKi MPaBOBI KaTeropii, K «Iep)kaBHA
MOJIITUKA» U «IIpaBOBa MOJITUKA» B TaJTy31 €KOJIOTI.

PosrnstHemo 3ramani BUIE TOKYMEHTH 3a TOCITITOBHICTIO iX MpUAHATTA. Tak,
came [locranoBoro BepxoBuoi Pamu VYkpainu Bim 05.03.1998 p. [21] sk nmepuium
cHenialbHUM aKTOM (SIK BUAHO HaBITh 13 Ha3BU) y HE3AJIEKHIA YKpaiHl HAllIOHAJIbHY
EKOJIOTIYHY TOJITUKY O(IIIITHO MPOTOJIOMIEHO Ha JIEPKaBHOMY PiBHI, 3aKOHOJIaBUO
3aKpIMUIEHO 1i OCHOBHI HalpsiIMU Y Tajdy3l OXOpPOHHM JOBKULIS, BHUKOPUCTAHHS
IPUPOAHUX PECypcCiB 1 3a0e3MeUeHHs €KOJOT1YHOi Oe3MeKH BIJIMOBIAHO A0 CT. 16
Koncrutymii Ykpainu. Kpim toro, y miit [loctanoBi poOuBCsi Harojioc Ha TOMYy, 11O
epeKTUBHUM 3ac000M TOJOJaHHS €KOJOTIYHOI KpPU3W Ma€ CTaTH TPaBOBE
3a0€e3MeUeHHs] MPUPOJTOOXOPOHHOI JISIILHOCTI HAa OCHOBI NMPAKTHKU 3aCTOCYBaHHS
3aKOHOJIJaBCTBA TIPO OXOPOHY HABKOJMIIHBOTO CEPEIOBUINA, a TOJIOBHI 3aBJaHHS
BUPIIIYBaTUMYThCSI 32 JONOMOIOK) CHCTEMM €KOJOrIYHOro mnpasa. Sk Oauummo,
3aKOHOJIaBEIlb POOWTH AKIEHT Ha PO3BUTKY EKOJOTO-MPAaBOBOi HAayKHW, HaMaraHHI
copMyBaTH Cy4acHY €KOJIOTO-IPABOBY JOKTPUHY (SK MIATPYHTS €KOJIOTO-TIPaBOBOT
MOJIITUKK) 1 HOPMOTBOPEHHsI. Y BKAa3aHOMY aKTI TaKOX OYyJI0 BU3HAHO 3a JAOLLIbHE
JIOMOTTHUCSI PeaJIbHOTO 3a0e3MedYeHHs] €KOJIOTIYHOiI Oe3MeKH 1 3aXHUCTy E€KOJIOTIYHUX
IIpaB TPOMAJISH; 3MIMCHATH y3arajJbHEHHS CYJ0BOI MPAKTHKH; MMOCHIMTH KOHTPOJIb 3a
JOTPUMAHHSIM €KOJIOTIYHOTO 3aKOHOJ/IABCTBA 1 peati3alli€lo eKOJIOTIYHOI MOITUKU Ta
iH. Jlns 1mporo mepembauanocss W MPOBEJACHHS CHCTEMaTH3allli €KOJOTIYHOTO
3aKOHOJABCTBA Yy (QopMi koaudikamii Ta I1HKOpHopauli 3 BH3HAUCHHSIM
MIEPIIIOYCPIOBUX 1 MEPCICKTUBHUX 3aKOHIB, IIPABOBHMX AaKTIB IMOJO0 BIOCKOHAJCHHS
CUCTEMU €KOJIOTTYHOr0 3aKOHOAABCTBA. [IpuMITHO, 1110 KOAMPIKALIII0 TEPCHEKTUBHUX

HOPMATHBHO-IIPABOBUX AKTIB 3aKOHOJABELb MOB’S3Y€ 3 HAYKOBUM OOIPYHTYBaHHSIM,
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po3poOKkoro0 ¥ mpuitHATTSIM Exonoriunoro koaekcy Ykpainu (mami — EK Ykpainm).
[Mompasaa, y [ToctanoBl MiHIManbHO (y 3arajibHUX pucax) Oylia BUMTMCAHA JTOPOKHS
KapTa €KOJOro-nmpaBoBOi MOMITHKU. Bin3Haunmmo, 1o ne He Oyid fKICh Tracia,
posinori . Ha ainp, Taki miaxoau BIACYTHI SIK Y CYYaCHHUX CTpATerisix PO3BHUTKY,
TaK 1 B OCHOBAaX JIEPKABHO1 €KOJIOT1YHOI MOJTITHKH.

BOayaeTbcs 3a TOIbHE TOAATH, 110 A0 LBOTO MIAIPYHTAM 75 (OpMyBaHHS 1
peanizanii Jep>kaBHOI €KOJOTIYHOI MOMITUKUA ciyryBaid 3akoH Ykpainu «[Ipo
OXOpPOHY HaBKOJIMITHBOTO MPHUPOJHOTO CEPEIOBHINA» (XO4ya ¥ MPUHHATHIA BiH OYyB
25.06.1991 p.), Hexmaparis npo naepxkaBHUN cyBepeHiTeT Ykpainu (po3min VII.
Exonoriuna 6esmneka) (1990), [ToctanoBa BepxoBuoi Panu Ykpaincekoi PCP «IIpo
MPOTOJIOIICHHST He3alexKHOCTI Ykpainu» (1991) i1, OesymoBHo, KoHcTuTyIis
Yxpainu (1996). 3BicHO, 1110 ISl MOBHOTU PO3IJISLy MATAHHS M PO3YMIHHS CHUTYyaIll
BapTO 3yNUHUTHCS Ha 1X KIIFOUOBUX KOHIIENTaX.

[Tounemo 13 3akony VYkpainu «IIpo OXOpOHY HABKOJMIIHBOIO MPUPOIHOTO
cepenopuiiay (1991), y mpeamOysi sSIKOro IPOTroJIOIIEHO, IO YKpaiHa Ha CBOIH
TEPUTOPIi TPOBATUTH €KOJIOTIUHY nomnituky, CIPSIMOBaHY Ha 30€peKeHHsT 0e3MeYHOro
JUIs ICHYBaHHS KMBOI 1 HEXHUBOI MPUPOIM HABKOJIMIIHBOTO CEPEOBHILA, 3aXUCTY
KUTTS 1 3I0POB’s1 HACEJICHHSI B1Jl HETaTUBHOTO BIUTMBY, 3yMOBIIEHOTO 3a0pyHEHHSIM
HABKOJIMIITHEOTO TPUPOIHOTO CEPEIOBUINA, JOCATHEHHS TapMOHINHOI B3aeMOil
CYCIUJIbCTBA 1 TPHUPOIN, OXOPOHY, palliOHATbHE BHUKOPWUCTAHHA 1 BIATBOPCHHS
IPUPOIHUX PECYPCIB. 3ayBaxuMo, 1o 3 1iporo npusoay C. I. Baciora Haronocus, 1o
«mire B 1999 p. HallOHANIbHY €KOJOTIYHY MOJITUKY MPOTOJIOMIEHO OQiliifHO Ha
JEp’)KaBHOMY PiBHI, YUM 3aBEpIIUBCA NepioJl i GopMyBaHHS W OCMUCIEHHS B HOBUX
ICTOPUYHUX YMOBAX i PO3MOYABCS €Tall MOAAJIBIIOr0 PO3BUTKY i BJOCKOHATICHHS |5,
c. 13]. I3 BHUCIIOBIIEHOIO HAYKOBLIEM TyMKOIO BaXko morogutucs. [losscHUMO CBOO
no3uiiito. [lo-nepiie, BUHMKAE MUTaHHS MOAO Poky (a came — 1999), mo-mpyre,
BUKJIMKA€ CYMHIBU 3aBeplIeHHS ii (opMyBaHHs. be3yMOBHO, OCHOBONOJIOKHI 3acaau
HAI[IOHAIBHOI €KOJIOTIYHOT TOJITUKH, SK YXKE 3a3Hadajaocs BHIIE, cHopMOBaHO W
3aKpIMVIEHO HAa KOHCTUTYUIHHOMY piBHI, a TakoX y 3akoHi Ykpainu «IIpo oxopony

HAaBKOJIMIIHBOTO  NPHUPOAHOrO  cepefoBuIla», Jlekmapauii npo  Aep:KaBHHMA
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cyBepeHiter Ykpainum (posain VII. Exomnoriuna 6esneka), IloctanoBi BepxoBHoi
Panmu VYkpaincekoi PCP «[Ipo mporonomenHs He3anexHOcTi Ykpainm» (1991),
[ToctanoBi BepxoBHoi Pagu Ykpainu «IIpo OCHOBHI HanpsMu Jep>KaBHOI MOJTITHKA
Ykpainu y raiy3i OXOpPOHHM JOBKUUIS, BHKOPUCTAHHS MPUPOJHUX PECYpCIB Ta
3a0e3nedYeHHs eKoJoriuHo1 6e3mekm» (1998).

OxapakTepu3yBaBIIM TEPIIUH 13 YOTUPHOX CHCIiATbHUX HOPMAaTUBHO-
MIPaBOBUX aKTIB MO0 (POpMyBaHHS JEP>KaBHOI €KOJOTIYHOI MOJITHUKU, TEpeaeMo
1o a”anizy npumnuciB Ctpaterii—2020 (To0To 3akony Ykpainu «IIpo OcHoBHI 3acanu
(cTparerito) AepKaBHOI €KOJIOTIYHOI MOTITUKK Y Kpainu Ha niepioa 10 2020 poky» Bif
21.12.2010 p. Ne 2818-VI), saxiii nepeayBana Konmeniiis HarfioHaIbHOT €KOJIOTIYHOT
NoJIITUKK YKpainu Ha nepiog 1o 2020 p., cxBaieHa posnopsaxeHHsM KaOinery
MinictpiB Ykpaiam 17.10.2007 p. No 880-p [9]. Ilepemycim 3ayBakumo, IO
MEePIIONPUYUHM E€KOJIOTTYHUX MpoOJieM, 3arpo3u, MeTa, 3acaju, CTpaTeriyHi Il Ta
3aBJIaHHS, TPUHITUIH, IHCTPYMEHTH TOIIO CTOCOBHO KOKHOTO €TaIly BU3HAYAIOTHCS 3
ypaxyBaHHSM HarajbHUX BHUKIHUKIB, 110 € «PEAKI€ro» 3 OOKy JepKaBu, sKa
MOKJIMKaHa, SIK TMPaBUJIO, BIIMOBUTHCS BiJ MIAMNOPSIKOBAHOCTI EKOJOTTYHUX
NPIOPUTETIB  €KOHOMIYHIA JOIUIBHOCTI, TIOTO/)KYBAaTU IHTEPECH, 3HAXOJUTHU
KOHCEHCYC, HEOOXIAHUI JJI CTaJoro PO3BUTKY CYCHUIHCTBA HA MEBHOMY YacCOBOMY
INPOMIKKY, Ha KOHKPETHI €KOJIOTI4HI mpoOiieMH. Buxonsuum 3 1poro, 3rigHo 3
BKa3aHUM PO3MOPSHKCHHSIM €IWHUM 1HCTPYMEHTOM HAI[IOHAJIBHOI E€KOJIOTTYHO1
noyiTuku Oyno Bu3HaHO ormpaitoBaHHs EK Vkpainu, 3a0e3nedyeHHsT TPUNHATTS U
JOTpUMaHHs oro ocHoBHUX BUMoOT. OgHak y Crpaterii—2020 (2010) nmpo npuiHATTS
Konekcy Bxke He 3raayBainocs, K, Ha *ajlb, HE UACTHCS MPO 1€ U y NPUAHATOMY
28.02.2019 p. 3akoni VYkpainu «IIpo OcHoBHI 3acagu (cTparerioo) Aep>KaBHOI
exosioriyHoi momituku Ha mepiog mo 2030 poxy». Crpareris—2020, mo peul,
po3po0IIsIacs 3a 1l MPOCYBaHHS B HAIIPSIMI €BPOTHTETPAIlli 1 CKJIajanacs 3 4OTUPbOX
BEKTOPIB PyXY, TaKUX SIK: CTAIMA PO3BUTOK KpaiHM; Oe3leka Aep:kaBH, Oi13HECy 1
IpOMaJIsiH; BIAMOBIIATIBHICTE 1 COIliajibHA CIPaBEUIMBICTh; TOPIICTh 32 YKpaiHy B
€Bponi 1 CBITI 3 YypaxyBaHHSIM €KOHOMIYHOTO, COLIAJIbHOIO Ta €KOJIOTTYHOTO
(bakTOpiB SIK I€TEPMIHAHTIB 3A1MCHEHHS PePOpPM.

© Getman A. P., Anisimova H. V., 2021 46



Teopisa i npakmuxa npasosnaecmea. — 2021. — Bun. 1 (19) ISSN 2225-6555

[IpoananizyBaBmM TEKCT, MOXXeMO KoHcTaTyBaTH, 110 Crparerisi—2020
BUOY/I0BaHA Ha MPHUHIIMIAX: &) TOCUJICHHS POJII €KOJIOTTYHOTO YIPABIiHHSA B CUCTEMI
JIep>KaBHOTO YMPABIIHHSA YKpaiHU 3 METOIO JIOCATHEHHSI PIBHOCTI TPhOX CKJIQJ0OBHUX
PO3BUTKY (€KOHOMIYHOI, €KOJIOT1YHOI, COIIaIbHOT), IO 3yMOBIIIOE OPIEHTYBaHHS Ha
NPIOPUTETH CTAJOTO PO3BUTKY; ©O) 3a0e3MeueHHs] €eKOJOriyHoi Oe3neku W
NIATPUMAaHHS €KOJIOT1YHOI PIBHOBaru Ha TEPUTOPIl YKpaiHH, MOAOJAHHS HACIIJIKIB
YopHOOMIBCHKOT KaTacTpodu; B) BIAMOBIAAIBHICT, HHUHINIHBOIO TIOKOJIHHS 3a
30€peKeHHs JTOBKIJUIS JJI MPUNEHIHIX MOKOJiHB Toilo. Jlo cTpaTeriyHux Luien i
3aBJlaHb €KOJIOTIYHOI TMOJITUKA BIAHOCEHO TIJABUIIEHHS PIBHA CYCHUIBHOT
€KOJIOTIYHOI CBIJJOMOCTI IIJISXOM BKJIIOUEHHS NHUTaHb (POpMYyBaHHS €KOJIOT14HOT
KYJbTYPH, €KOJIOTIYHOT OCBITH 0 JEPKABHUX I[IJIbOBUX, PETIOHATBHUX 1 MICIEBUX
poOrpaM PO3BHUTKY.

[MpumitHo, mo uuwo 1 «[ligBUIEHHS PIBHS CYCHUIBHOI €KOJIOTTYHOI
cBigoMocTI» OyJio nependayeHo crBopeHHs A0 2012 p. 1 BopoBamxenHs a0 2015 p.
MexaHi3My 3a0e3MeueHHs JOCTYITy TPOMaJICKKOCTI JI0 €KOJIOTTYHO1 iH(opMalIii Ta yJacTi

y IPUMHATTI PillIeHb BIMOBIAHO 70 MOoxkeHb KoHBeHIIT 1Tpo jgocty Jio iHdbopMmaiiii, a

TaKOX ii y4acTh Yy IPOIIEC] NPUMUHATTS PIIIEHb 1 JOCTYI J0 MPaBOCYS 3 MUTaHb, 110

cTocytoTbesi JOBKULIS (Opxycbkoi KOHBeHINi). Bkazane HaOyBae 0coOnuBOi Baru 3
OISy Ha Te, IO MPaBO3aCTOCOBYOIO JISUIBHICTIO HUHI JIOBEIEHO HEMPHUITYCTHUMICTh
OOMEXEHHS TIyMau€HHs UYMHHOTO 3aKOHOAABCTBA YKpaiHW, YACTUHOIO SIKOTO €
Opxychka KOHBEHIIis, CTOCOBHO TIpaBa Ha 3BEpHEHHS O Cydy 3a 3aXHUCTOM
OXOPOHIOBAHOI'0 3aKOHOM 1HTepecy y cepl rapaHTyBaHHs €KOJIOriyHoi Oe3neku. Came
TOMY MOXXHa CMIJIMBO CTBEP/XKYBATH, IO IMPOILEC 31 CTBOPEHHS JI€BOTO IPABOBOTO
MeXaHi3My JIOCTYITy 10 TPaBOCYIs 3 MUTaHb JOBKULIS JOCI TPHUBAE, MPO 1€ CBIIYUTH
T€, 110 BiH 1 HUHI B HAIIOHAJILHUX CTPATETISIX PO3BUTKY BH3HAYAETHCS SIK MPIOPUTETHUIMA
HarpsM abo MeplIoyYeproBe 3aBJaHHs.

Ha croroasi nie BXe «IPaKTUYHO» TPETS CTPATEris AEpPHKABHOI €KOJOTTYHOI
noyniTuku Ykpainu Ha niepion g0 2030 p. [20] (mo yBaru 3apa3 He 6epemo Konrenirito
HaIlIOHAJIBHOI €KOJIOT1YHOI MOJITUKK YKpaiHu Ha mepioa g0 2020 p.), po3poObieHa

3a]U1s1 3a0€3MeUeHHs BUKOHAHHS HAIIOK JiepKaBow Yroau mpo acowmiamito 3 €C 1
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KOHIIEMII] CTaJoro po3BUTKY. 3a3HAUYMMO, II0 HAa (OpPMYBaHHS E€KOJIOrO-IIPaBOBOT
JOKTPUHM ¥ TIOJNITHKH, K YK€ BIIMIYAIOCS, CYTTEBO BIUIMBAIOTH €BPOIHTETpAIliiiHI
MPOIIECH, METOI0 JIEP>KaBHOI EKOJIOTIYHOI MOJITUKK 3a 3aKOHOM YKpaiHu Bij
28.02.2019 p. Ne 2697-VIII BuzHaHo meperyisn ii OCHOBHUX CTPATEriYHHUX 3aBIaHb,
SKi BHU3HAUYAIOTHCS TEPII 3a BCE 3 ypaxXyBaHHSIM BHSBICHUX KIIOYOBHX MPUYUH
EKOJIOTTYHUX MpobsieM YKpaiHu Ta 1i (PIHAHCOBOI CIPOMOKHOCTI iX BHUpPILIEHHS, a
MPOBITHOIO IIJUTI0 CYYacHOi HAaIIOHAIBHOI JEp)KaBHOI €KOJOTIYHOI TOJITHKH
IIPOTrOJIOICHO 3a0€3MeYeHHs] JOTPUMAaHHS €KOJIOTTYHMX MpaB 1 000B’SI3KIB TPOMAJISH,
JOCTYIy TPOMAJCBKOCTI J0 TPaBOCYIIs 3 NHUTaHb OXOPOHU HABKOJIMIIHHOTO
MPUPOIHOTO CEPEIOBUIIA ¥ MPUPOIOKOpUCTYBaHHS. KpiM Toro, 1 1€ 3aciIyroBye Ha
CXBAJICHHS, y HIi, cepel 1HIIOro, HAaroJoIIeHO Ha HU3bKIA MPIOPUTETHOCTI MUTaHb
3aXUCTYy JOBKULIS, IO YHEMOXJIMBIIIOE JIOCSTHEHHS 30aJlaHCOBAaHOIO (CTajoro)
PO3BUTKY, @ TAKOK BU3HAUEHO IT’ATh CTPATETTUHMX IIJIEH, SIK1 BKJIFOYAIOTh BIJMOBIIHI
3apnaHHs. Tak, Linp 1 «DopmyBaHHS B CYyCHUIBCTBI €KOJOTIYHUX I[IHHOCTEH Ta
3acaJl CTaJOro CHOXKHMBaHHS 1 BHUPOOHUITBAa» Mependadyae BUKOHAHHS I1'ATU
CTpaTeriuHuX 3aBjJaHb (OJHUM 13 SKUX € 3a0€3MECUCHHsS JOTPUMAHHS E€KOJOTIYHUX
mpaB 1 OOOB’SI3KIB TPOMAsH, JAOCTYIYy TPOMAACHKOCTI 0 TpaBOcynls 3 IMUTaHb
OXOPOHU HABKOJMIIHHOTO MPUPOJHOTO CEPEAOBHINA 1 MPUPOIOKOPUCTYBaHHS), L{ib
2 «3a0e3neueHHsl CTajaoro po3BUTKY MPUPOAHO-PECYPCHOTO MOTEHLIANy YKpaiHm» —
16, Linp 3 «3abe3neyeHHst iHTErparlii eKOJOTIYHOT MOJITUKA B MPOIEC MPUHHATTS
pilieHb MI0J0 COLIAIbHO-EKOHOMIYHOTO pO3BUTKY YKpainm» — 7, Linb 4 «3HmKeHHs
€KOJIOTIYHUX PHU3UKIB JUIsI €KOCHCTEM Ta 3J0pPOB'Sl HACEJEHHS N0 COLIAJIbHO
npuitHATHOrO piBHs» — 11 (30Kpema, 3ampoBaHKEHHS YNPABIiHHSA EKOJIOTIYHUM
PU3MKOM Ha OCHOB1 MOro MOJIETIOBaHHS B PEXUMI PEajJbHOTO 4acy 13 3alyyeHHSIM
HOBITHIX 1H(GOPMAIIMHUX TEXHOJOTIA 3 METOK 3aXHCTy MPUPOIHUX EKOCHCTEM,
3M0poB’st 1 Osaromosryydst HaceneHHs), L{imp 5 «YIOCKOHaJIGHHS Ta PO3BUTOK
JIEP/KaBHOI CUCTEMHU MPUPOJOOXOPOHHOTO ympaBiiHHA» — 12. OnHaK He MOXKHa
OMHHYTH yBarorw Toro, mo 3ramana CTparteris € OJHIEI0 3 TUX, SIKI HaWOIIbIIe
KPUTUKYIOTbCS W HE CHPUIMAIOTHCS E€KOJOTIYHOI T'POMAJICHKICTIO Ta HAYyKOBOKO

CHUILHOTOIO. [0 IIbOTO MU 111 TTOBEPHEMOCh.
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Jlomamo, 1m0 MapkKepoM 3MIHHM BEKTOPIB JEP)KaBHOI E€KOJOTIYHOI TOJITHUKH
BHUCTYIMAIOTh CaMe€ 11l W 3aBJaHHSA I[bOTO aKTa, SK-OT: «IIIJIBUIICHHS PIBHA
CycnuibHOI  ekojoriyHoi cBigomocti» (Crparerisi—2020) 1  «dopmyBaHHS B
CYCIUJIBCTBI €KOJOTIYHUX I[IHHOCTEH 1 3acaj CTaJOro CHOKHMBAHHS 1 BUPOOHUIITBAY
(Crpareris—2030). OcTtanHsi € A0BOJI JUCKYCIHOIO, X04ya W mpuBabauBoro. Kpim
TOTO, BOHA, HA HAIl MOIJISI/I, MPOTPECHUBHA, ajlec B TOM e Yac Taka, 10 BHMarae
CYTT€BOrO jgoorpaioBaHHs. OcoOJIMBO aKTyaJIbHUM BBaXA€EMO MOHITOPHUHT
e(heKTUBHOCTI peati3allii OKpEeCICHUX IIeH, 311IHCHEHHSI KOHTPOJIIO 3a JOTPUMAaHHSIM
1X BUKOHAHHS 3aJJ1 1X CBOEYACHOTO KOPUT'YBAHHS.

3BICHO, HAYKOBIIl Ta MOXHOBJIA/ILII BCE 1€ PO3YMIIOTh, & TOMY MOJIEpHI3aIlis
€KOJIOTO-TIPAaBOBOT JOKTPUHHM Ta TIONITHKKA 3apa3 BHOYJOBYEThCS Ha 3acauax
BUBAXEHOTO TIAXOMYy 1 TIEPEOCMHUCICHHS HAMBUIIUX COLIAJBHUX I[IHHOCTEH
(BEpXOBEHCTBA IpaBa, HAIlIOHAJILHOTO CYBEPEHITETY, OE€3MEeKHU CYCHIJIbCTBA, IpaB
moauHn). Buxonsuu 3 HaBeeHOro, 3ayBaxuMo, 110 KiHenb 90-x pp. XX cT. 1 10
ChOTOJIHI — II€ Mepioj] IHTEHCUBHOTO PO3BUTKY HOBHUX HANpSMIB €KOJIOrO-NPaBOBOI
HAayKWd Ha SKICHO HOBOMY HiATPYHTI B yMOBaxX HeE3aJe)KHOI YKpaiHCHKOI JCpIKaBH,
SKUH BiJI3HAYAETHCA CYTTEBUM PO3ITUPEHHIM CUCTEMHU HAYKU €KOJIOT1YHOTO TpaBa, ii
npeaMera Ta O0’€KTIB, MO CHPHSE TMOSBI MPABOBUX IHCTUTYTIB, KOHIENTYaJIbHHX
HAayKOBHUX HaIpaloBanb, (OPMYBAHHIO €KOJIOTO-MPABOBOI JOKTPUHU 1 MOJITHUKH.
K0 BeCTH MOBY MPO 3apOJIKEHHSI €KOJIOTO-IIPAaBOBOI TOKTPUHU, OakaHO Oyyio 6
BUOKPEMHUTH O3HAKW JIOKTPHUHAJIHLHOCTI HAyKOBHX Ipallb, iX BIUIMB HAa (OPMYBaHHS
€KOJIOTIYHOIO0 3aKOHOJABCTBA, HA CTpaTerii PO3BUTKY JEP)KaBHOI €KOJOTTYHOT
MOJIITUKK, HAYKOBY OOIPYHTOBAHICTh (JOCTOBIPHICTH) 1 Ha (OpPMaTbHO-JIOTTYHY
BIIMOBIAHICTh  BHU3HAHUM  IOPUJMYHOIO  CHUJIBHOTOK  3arajbHUM  BUXIJTHUM
MPUHITMIAM 1 3aKOHOMIPHOCTSIM TPABOBOI HAyKH 3 MOKJIMBICTIO ii MOJAIbIION
JIeriTUMAIIi]l B €KOJIOT1UHIM CB1JIOMOCTI, a TaKOXK O(IIIHHOr0 BU3HAHHS JEPKABOIO 5K
HaIpsMy Cy4acCHO1 JIepKaBHOI €KOJIOTTYHOT MOJIITKH, 3aKPIMIEHOr0 B 3aKOHI Y KpaiHu
«IIpo OcHoOBHI 3acamu (CTpaTerio) JAEPKaBHOI E€KOJOTIYHOI TMOJITUKH YKpaiHu Ha
nepion 10 2030 poky» Big 28.02.2019 p. Ne 2697-VIII [20].

JopeuHo 3BepHyTH yBary ¥ Ha Te, mo B uuHHIA Crparerii—2030 mimi
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Jep>KaBHOI €KOJIOTIYHOI TONITHKH IIOJ0 3a0e3NedYeHHsT EKOJOTIYHOiI Oe3MeKu i
HOPMATUBHUM 3aXUCT JOBKULIA Oyl 3aMiHEH1 Ha «3a0€3MeUYeHHS CTAIOr0 PO3BUTKY 1
3HI)KEHHSI €KOJIOTIYHUX PHU3MKIB». Ha Haimly IyMKy, OCTaHHSI Te3a Jy>Xe po3Jjora.
BOauaeThcsi, 1m0 arperamist Iijie, a TakoX NEpepo3moAll y OiK 3MEHIIEHHS
KJIIOUOBUX 3aBAaHb CrTpaTerii, Ha KaJlb, HE MOKPAUIWIM ii, KPIM TOTO, ICHYIOTh U
Neski mpoOieMu 3 1HAUKATOpaMmH, 3a3HAYEHHMMH Yy JOJATKy 10 Hei. Y IboMy
KOHTEKCTI BOQYA€ThCsS 3a JOIIIbHE BJATHCS JI0 3aKOPJOHHOTIO J0cBiay. Hamu Oymo
BCTAHOBJIEHO, IO B JESKHUX JepikaBax po3poOJstoThCsl YHI(PIKOBaHI METOAMKHU
«TOMITUKA O€3MeKW» ¥ 1HTErpoBaHI METOJOJIOTIl TPUUHSATTS PIillleHb I0/0
3MEHIIICHHS] CYKYIMHOTO €KOJIOTIYHOIO PU3UKY VY TPOMHCIOBUX paiioHax. Tak,
kpainam €C OUTbII NMpUTAMaHHA «KOHIEMI[IS IPUUHITHOIO PU3UKY» Ta PEriOHajIbHA
MeTOoJI0JI0T1s Horo 3abesnedyeHHs. Sk BBaxkae O. A. Baciora, 3aBIsKHM 3a3HaYCHOMY
€BPOIEUCHKOMY MIIXO/AY «aHali3 Ta YIOPaBIIHHS PU3UKOM Ha PIBHI MPOMMCIOBUX
paiioHIB MOCTYMOBO CTAJM B IMX KpaiHaX BaXKJIMBUM aCIIEKTOM MPHUHHATTS PIlICHb
1010 PETJIAMEHTYBAaHHS Ta 3aXUCTY 3/JI0POB’ sl HACEJICHHsI, 30epexeHHs T0OpO1 TKOCTI
OPUPOAHOTO MOBKULIA. [[si 3a0e3neueHHs €()EeKTUBHOTO JIEPKaBHOTO YIIPABIIHHS
TEXHOTEHHO-TIPUPOJIHOI0 O€3MeKOol0 B 0araTh0X KpaiHax CBITY CTBOpEHI JepKaBHI
CUCTEeMH 3aro0iraHHs Ta pearyBaHHS Ha HAJ3BHYaliHI CUTyallli Pi3HOMAHITHOTO
XapakTePy Ta 3aXUCTy HACEJIEHHS BiJ iX HacCHiAKiB» [4, c. 14].

HaBenene Burie 103BoJisie 6araThoM HAYKOBISIM 3pOOWTH BHCHOBOK, IO «HA
qyaci mepexiJi BiJ TMOJITUKH aHTPOIMOIEHTPU3MY JO TOJITHKH COI[IOEKOJIOTIYHOIO
MOJIIIEHTPU3MY», a OTXKE, «€ HEOOXIAHICTh BU3HAHHS PIBHOPAHTOBOIO OaJlaHCy
(mapuTETHOCT1) MPIOPUTETIB E€KOJIOTIYHOI OE3MEeKH JjIs ICHYBaHHS CYCHIJIbCTBA Ta
COIlIaJIbHO-€KOHOMIUHOT ~ Oe3meKu Jyisi ICHYBaHHS MPUPOJHOTO CEPEJIOBHUIIA,
aJickBaTHE HAyKOBE, 3aKOHOJIaBU€ Ta IIOJITHYHE BiMOOpaKeHHS IIi€l HOBITHBOI
teHaeHiii» [Tam camo]. [linTpumyroun BHUCIOBIEHY IyMKY, BBaXXKa€MO, IO CaMe
€HBAalPOMEHTAII3M SIK OJHA 13 Cy4YacCHUX MapaJurM HAayKH HalOUIbLI BIIMOBIIAE
BUMOTaM ChOTOJICHHSI, TOK MOTO BapTO PO3TIIANATH SIK MPOBIIHY 1/I€0JIOTIIO CTAJIOTO
PO3BUTKY MEpPeIyCiM TOMY, IO 3TiJHO 13 II€K KOHIEMIIEK YCYBalOThCS 1CHYIOUI
CYNIEpEYHOCTI ~ MIX  AHTPONOLEHTPUYHMM W  EKOLEHTPUYHUM  IMIJIXOJIaMH,
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CHIBBIIHOIIEHHS SIKMX BHUCTYIA€ KIOYOBUM IMUTAHHSM €KOJOTO-TIPABOBOI HAYKW U
JTOKTpUHHU. TuMm Oinbl, 1m0 peQopMyBaHHSA ACP’KABHOI E€KOJIOTIYHOI TOJITUKH B
YMOBaX €BpPOIHTErpaliiHUX IPOLECIB, CIIAYBaHHS €BPOINEHCHKUM I[IHHOCTSIM Mae
BIMOBiAaTH 3000B’S3aHHAM YKpaiHM 3a YTOJ0I0 IMPO  acolmiallit, sK-OT:
PO3MIMPEHHS 1 3MII[HEHHS CHIBPOOITHUIITBA 3 MNHUTaHb OXOPOHW HABKOJMIIHBOIO
cepelloBUIIa M CHPHUSHHS peani3alii JOBrOCTPOKOBUX WIJIEH CTaloro pPO3BHUTKY 1
3eJIeHO1 eKOHOMIKH (cT. 360), CpUsSHHS 1 320X0YEHHS TOPTiBII ¥ MPSAMHUX 1HO3EMHHUX
IHBECTHULIIM B EKOJIOTIYHO YHUCTI TOBapH, MOCIAYTd W TEXHOJIOTii, BUKOPUCTAHHS
30aaHCOBaHUX JKEPEN BIIHOBIIOBAHOI €HEPrii Ta eHepro30epiratoumux MpoAyKTIB 1
MOCJIYT, a TAaKOX EKOJOTIYHOTO MapKyBaHHS, Y TOMY YHCII NUIAXOM YCyHEHHS
OB’ SI3aHUX 13 UM HeTapuHux 0ap’epis (cT. 293) touto. [Ipu npomy BU3HaYaIbHUM
BEKTOPOM 3aJIMIIAETHCS YIPABIIHHS JOBKULISAM, 30€pPEKEHHSI CTIMKOCTI €KOCHCTEM
Ta IHTErpallii €KOJIOrTYHOI MOJITUKU JI0 THIIMX Tralxy3eBUX MOJITUK. TOOTO CTBOpEHHS
JII€BUX MPABOBUX MEXAHI3MIB JIJI 3a0€3MeUeHHsT 0€3MEKOBOr0 JOBKULIS JIJISl dKUTTS Ti
3JI0pPOB’ S TPOMA/ISIH.

[Ipore 1ne nume oauH Oik mpoOiemu, ajpke Mpu (GopMyBaHHI JAEpKABHOT
€KOJIOTIYHOI TMOJITUKA HE BapTo 3a0yBaTH W TpO Te, IO HUHI HaIllOHAJbHE
3aKOHOJIJaBCTBO, KpIM 1HIIOrO, CIIiJ MPUBECTU y BIANOBIIHICTH 10 BuMor €C, a
KEPIBHUMH MOJIOKEHHSAMHU MalOTh CTaTH BUCHOBKH, BUKJIAJICH] B aHAJITUYHIN 3aIKUCIII
«AHaii3 mpocBimy €BpONEHCHKOTO CIIBPOOITHUIITBA 100 (GOPMYBAaHHS 1 BTIUICHHS
IHCTUTYLIIM Ta I1HCTPYMEHTIB ekoJsioriunoi mnomitukuw» [1]. Tak, 3rigHO 3 UM
JOKYMEHTOM NpPUHIMIIAMH €KOJIOT1uHOoi mnojitukd €C Bu3HaHO: 1) mnpuHUOUN
cyocumiapHOCTi (CHiJbHA AISUIBHICTH y THUX HampsMmax, B SKHX OKpeMa KpaiHa
CaMOCTIMHO BHOpaTUCS HE MOXKe, abo Oulbll e()eKTUBHUM Oyae CKOOpIUHOBAHE
BUPIIIIEHHSI MPOOJeMH JEKiIbKOMa Jiep)KaBaMH, HIDK OJHI€I0); 2) MPUHIIUI
MPEBEHTUBHUX (MOMEPEKYBAIbHUX) MiH; 3) mpuHIUN 00epexHOCTi; 4) MPUHIUI
BIJIIIKOTyBaHHs 30MTKY HABKOJHMIITHEOMY CEPEIOBHUIILY LUIIXOM YCYHEHHsI IIKOIU Ha
MOYAaTKOBOMY €Tarll ii BHHUKHEHHSI; 5) MPUHITUI €KOJOTIYHOI OPIEHTOBAHOCTI, KOJIA
OyIp-siKka JISUIBHICTh MPOBAIUTHCA 3 YpaxyBaHHSAM MOTPEO HABKOJIUIIHBOTO

cepeoBula; 6) MNPUHUMI «3a0pyJHIOBAY IUIATUThY», [I€BICTh SIKOTO CYTTEBO
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nincuwiera y 2004 p. JdupextuBoro 2004/35/€C npo 1muBUIbHY BiANOBIIATBHICTE 32
3a0pyIHEHHS JOBKULIS; 7) MPUHIUMI 1HTETpalli eKOJOri4yHOI MOJITHKHA B PO3POOKY 1
IIPOBENEHHS BCiX 1HIMMX nomTHk [1]. Zlo pedi, 3apa3 BOHU BIPOBAKYIOTHCSI B YNHHE
HaIllOHAJIbHE €KOJIOTIYHE 3aKOHOJAaBCTBO.

Kpim TOro, MaeMo KOHCTaTyBaTH, IO 3a Cy4YaCHUX YMOB B1JI0yBa€TbCs
MIOCTYIIOBA €KOJIOTi3allis Aep>KaBHOI MOJITUKH. 3BEPHEMO yBary Ha Te, 10 MPOTIroM
OCTaHHIX JECATWIIITh NMPUHHATO BEJIMKY KUIBKICTh CTpaTerii, KOHIEMIiH, JOKTPUH
Tomo. Tak, OCTaHHIM 4YacOM BBEJIEHO B JII0 TaKi CTpATErii: pPO3BUTKY CHUCTEMHU
MPaBOCY/S Ta KOHCTUTYIIMHOTO CyJOYMHCTBA [26], BoeHHOi Oe3neku [24; 25], y
cdepi npaB moauHu [18], HaioHaapHa MooabKHA [17], HallloHAIbHA €KOHOMIYHA
[16], uudpoBoi Tpanchopmarii comianbHoi chepu [32], HamlOHAIBHOI Oe3meKu
VYxpainu [22], perioHanbHOTO po3BUTKY [15], OlomoriuHoi 6e3mexu Ta 010JI0TIYHOTO
3axucTy [28], pO3BUTKY €KCHOPTY MPOAYKIIii CLILCHKOTO TOCIOAapCTBA, XapyoBOi Ta
nepepoOHOi mpoMUCIOBOCTI [29], po3BUTKY cdepH 1HHOBaUIHOI AisuibHOCTI [30],
CIPUSIHHS 3aTyY€HHIO MPUBATHUX 1HBECTHUIIIN Yy CIIIbChKE rocnogapcTso [31] Toio.

BuBueHHsi iX 3MICTy [03BOJISE CTBEpKYyBaTH, IO caMe eKOJori3allis
PO3TIIAMAETBCS SIK HAMpsSM CY4YacHOI JEp>KaBHOI TOJITHUKH, 1i OCHOBOIIOJIOKHUN
OpPUHIMI, a Takoxk wmetona. [Ipore BKkpall He BHCTadyae BHUBAXEHOI KOHIEMIT
CUCTEMAaTH3allli K €KOJIOTIYHOI'O 3aKOHOJABCTBA, TaK 1 €KOJIOrO-IIPaBOBOI MOJIITHKH.
Hampuknan, micis 1 meta HarionanpHOT ekoHOMIYHOI cTpaTerii Ha mepion 1o 2030 p.
3aKpirieHi 3 ypaxyBaHHsM Llieil ctajgoro po3BUTKY ¥ HEOOXIMHOCTI JOCSTHEHHS
KJIIMAaTUYHOI HeWTpanabHOCTI He mi3Hime 2060 p., OAHUM 13 OCHOBOINOJOKHHUX
BEKTOPIB SIKO1 BU3HAHO nekapOoH13aIlis €KOHOMIKHU (T ABUILICHHS
eHeproe(eKTUBHOCTI, PO3BUTOK BIJHOBIIOBAHUX JIKEPEN €Heprii, pPO3BUTOK
IIAPKYJISIPHOI €KOHOMIKH Ta CHHXPOHI3aIlis 13 1HIIIaTHBOIO «CBPONCHCHKUIN 3eJICHUMA
KypC»), BIIPOBA/PKEHHSI CEKTOPAIBbHUX €KOJIOTTYHUX NoJiTUK Toto [11]. Kpim Toro, y
JIOKYMEHTI 3alpOIIOHOBAHO B1JIOKpEMJIEHHS rOCHOIapChKUX GyHKIINA
MPUPOJOKOPUCTYBAHHS BiJ YIPABIIHCHKUX 1 KOHTPOJBHUX Y JiSTILHOCTI OpraHiB
JIEp’)KaBHOI BiaJAM Ta 1H. y KOHTEKCTI PO3BUTKY MIJNPUEMHUIBKOI KYJIbTYpPH,
€HEPreTUYHOr0 CEKTOpPY, arpoCeKTOpy, MPOMMCIOBOCTI, YMNPABIIHHS JEPHKABHOIO
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BIacHICTIO Ta 1H. Y nutomy Crpareris Mae 4YiTKiii BEKTOp Ha EKOJIOTI3aIliio
€KOHOMIYHHMX BIJHOCHH, IO 3aCIyroBye Ha MiATpuMKy. Crnuparounch Ha HaBeJCHE,
BOAYAETHCS 3a NOIIIbHE JOMOTTHCS CaMe MPHUHIUITY y3TOJKEHOCTI CEKTOPATBHUX 1
rajly3eBHX CTpaTETi B €KOJNOTI4HIH cdepi. Yce BkazaHe J03BOJISIE 3pOOUTH BUCHOBOK
po T€, 10 CEHC CTAJIOr0 PO3BUTKY BU3HAYAETHCS CaMe BUXOJSYM 3 HEOOXITHOCTI
JIOCSITHEHHS 0ajaHCy MIXK NOTpedaMu EKOHOMIKM 1 BUMOraMu €KOJoTi3allii,
€KOJIOTIYHOI JIOIIJIBHOCTI B E€KOHOMIYHIM cdepi 3a JOMOMOroK0 3aKOHOJIaBUO
OKPECIICHUX MEXaHI3MiB IPABOBOTO BILUIUBY, 3aBISIKH BUKOPHUCTAHHIO SIKHX Mae€
PO3pOOIIIEThCS CydyacHa HalllOHAJbHA €KOJIOTIYHA TOIITHKA.

Bimznaunmo, 1o came y crpateriusii 1 3 «3ade3neueHHs 0e3MeYHOro TOBKIIS
JUTST HACEJICHHS Y YacThHi «Jlep)kaBHe yIIpaBIIiHHS Ta KOHTPOJILY HATOJIOMIECHO Ha TOMY,
0 EKOJIOTIYHUM KOMITOHEHT HE BpPaXOBYEThCS MiJ| Yac PO3POOJICHHS IEpKaBHHX 1
rajgy3eBUX CTpaTerii; MDK UEHTPaJbHUMHU OpraHaMd BHKOHAaBYOI BIAagU ICHY€
TyOJIIOBaHHSI 1 TO€AHAHHS TOBHOBAXEHb 13 (DOPMYBaHHsI TMOJITUKK M yIpaBIIHHS
rOCIIO/IAPCHKOI0  TISUTBHICTIO;  CIIOCTEPITAEThCS HMU3bKA €(EKTHBHICTh JIEPKABHOTO
HarsLy (KOHTPOJIIO) 3a JOTPUMAaHHSAM BHMOI 3aKOHOJABCTBA TIPO  OXOPOHY
HABKOJIMIITHHOTO TMPUPOIHOTO CEPEIOBUINA M PAIllOHATbHE BUKOPUCTAHHS TPUPOTHUX
pecypciB; HU3bKA IHCTUTYIIIHHA CIIPOMOKHICTh JlepyKeKOIHCIIEKITiT TOI0. 3 OIJIsILy Ha 11e
3aBIaHHAMH y c(hepi KOHTPOIIIO 3a JOTPUMAHHSIM TPHUPOTOOXOPOHHOTO 3aKOHO/IABCTBA
BU3HAUCHO: a) PUNHSITTS 3aKOHY PO JIeP>KaBHHUN €KOJIOTTYHHIA KOHTPOJIb BIJIIOBITHO JI0
Kpamux npakTMK kpaiH €C; 0) mNpuBEIEHHS 3aKOHOJIABCTBA M IHCTUTYLIWHOI
CIPOMOXKHOCTI JlepikeKOIHCHEKIIIi y BIAMOBIHICTh JIO JEPKABHOI €KOJIOTTYHOI TOJIITUKH,
B) po30yaoBa €IEKTPOHHOI CHCTEMH YIIPaBIIHHSA JAHUMH MO0 CyO’€KTIB
TOCIIOJIApIOBAHHSA, JI03BOJIIB, JIIIEH31M, TIEPEBIPOK, pE3yJIbTaTIB 1HCTPYMEHTAIBHO-
7a00paTOPHOTO  KOHTPONIO,  NpuIHUCiB  JIGpKEKOIHCHEKINi; T)  IOCHICHHS
BIIMOBIIATBHOCTI 32 TMOPYIIECHHS MPHUPOJOOXOPOHHOIO 3aKOHOJABCTBA; 1) YCYHEHHS
TyOJIOBaHHS TOBHOB&KE€Hb MDK PI3HUMH OpraHamMH BIajH; €) 3alpOBaKEHHS
(hiHAHCOBUX TapaHTI €KOJIOTTYHOI BIATOBIMAIILHOCTI, €) YTBOPEHHS B YCTaHOBJICHOMY
TIOPSIZIKY Ta 3a0e3redeHHsT (PYHKITIOHYBaHHS IICHTPAJIBHOTO OpPraHy BHKOHABYOI BIIAJIH,

110 pearnizye jep:kaBHy nomrtuky [11]. Jlo peui, okpeciieHe HEOJHOPA30BO 1 B Pi3HI POKU
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OyJI0 y IIEHTP1 YBaru CTPaTerii IepKaBHOI €KOJIOTTYHOT IO THKH.

[IpuHarinHo gonmatu, 10 caMme 3apa3 TpUBa€ Mpoiiec pehopMyBaHHS CUCTEMU
Jep>KaBHOTO Haryisiny (KOHTPOIIO) y cepl OXOPOHH HABKOJMIIHHOTO MPUPOJIHOTO
cepenoBuiia BiAmoBimHO 10 mnpuiHATol Konmemmii [10; 12], a cranom Ha
18.05.2021 p. BHeceHo Ha posrisan BepxoBHoi Pamu Ykpainu miaAroToBieHUN Ha
BukoHaHHs [loctanoBu BepxoBHoi Pamm VYkpainm Big 19.02.2021 p. Ne 1265-1X
JIOOTIPAIIbOBAHUM HAPOJHUMHU JICTTyTaTaMu Y KpaiHu — WwieHaMu KomiTeTy BepxoBHOI
Pamu Ykpainu 3 muTaHb €KOJIOTIYHOI TMOJIITHKU Ta MPUPOJOKOPUCTYBAHHS MPOEKT
3akoHy YKpaiHu Mmpo Jep)KaBHUM €KOJOTIYHHMM KOHTposb (peectp. Ne 3091) [33],
OJIHaK JIOCTYTI JI0 HHOT'O, Ha aJlb, I0C1 HE HA/IaHO.

Kpim Toro, posnopsmkennsm KaOinety MiHicTpiB  YKpaiHM — CXBaJIEeHO
Konmnemito mpoektiB 3akoniB Ykpainu «IIpo BHecenns 3min 10 Kogekcy Ykpaiau mpo
aJIMiHICTpaTUBHI TmpaBonopyuieHHs» 1 «lIpo BHeceHHs 3MiH 10 KpumiHaibHOTO
Kojekcy Ykpainw» (mami — Kouuemniss) 3amns 3a0e3neueHHsT HEBABOPOTHOCTI
BIJIMIOBITAJIGHOCTI 32 MOPYIIEHHS! BUMOT 3aKOHOJIAaBCTBA MPO OXOPOHY HABKOJIMIITHBOTO
TIPUPOTHOTO CEPEIOBHUIIA», METOIO SIKOi € CTBOPEHHS €(DEKTHBHOI JIep)KaBHOI CUCTEMHU
3aro0IraHHsl €KOJIOTIYHNM TPABOTIOPYIICHHSM 1 3I0YMHAM TIPOTH JOBKILIS, 3HUKSHHS
piBHS 3a0py/HEHHS €JIEMEHTIB JOBKUUIA 1 3MEHIIIEHHS] HETAaTUBHOTO BIUIMBY JOBKLULIIS
Ha JKUTTA ¥ 310poB’s mojaei. [lependadaeThces, 10 1€ 3M1MCHIOBATUMETLCS Y TIEPIOJ 3
2021 mo 2022 pp. [27]. Bapto BimmiTHTH, IIIO B IIbOMY HOPMATUBHO-TIPABOMY aKTi
3a3Ha4eHO (Ha 110 HEOJHOPAa30BO 3BEpTajiacsl yBara HayKOBIIB Yy Taly3l €KOJIOTTYHOrO
npaBa), mo 3 2001 p. (3 HaOpaHHA YMHHOCTI) JO OUIBLIOCTI CTaTe pozminy VIII
«KpuMiHanbHl ~ TIpaBOMOPYLIEHHS ~ NMPOTH  AOBKULID»  OcoONMBOI  4YacTHHU
KpuminampHOro Komekcy VYKpaiHM TPaKTHYHO HE BHOCWIOCS 3MiH, HOPMHU
KPUMIHAJILHOTO TIpaBa, SKUMH 3aKpIIUICHI O3HAKH MPABOMOPYIIEHD, HE TIOBHOIO MipOIO
BIJINOBIIatOTh TIOJIOKeHHAM  JlupektuBu Bl 19.11.2008 p. Ne 2008/99/€C «IIpo
KPUMIHAJIBHO-TIPABOBY OXOPOHY JOBKUUI», BIANOBIAHO 10 SKOi JI€p’KaBU-UICHU
MOBMHHI 3a0€3MEeYNTH BU3HAHHS NIESKWX JisHH 3mounHamu [8]. BomHowac Hanmexna
yBara mnpuzauieHa [upektusi Big 21.04.2004 p. Ne 2004/35/€C €Bpomnenchkoro

[lapnamenty Ta Pagu «IIpo exosioriyHy BiMOBIAAIBHICTh 3a MOMNEPEDKCHHS Ta
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JIKBIJIAIII0 HACIIIKIB 3aBJaHOI HABKOJMITHBOMY CEPEAOBHINY IIKOIW» [7], B sKiH
nependadeHa HEOOXIJHICTh BCTAHOBJICHHS BIIMOBIAAIBLHOCTI FOPHIMYHUX OCIO 3a
TIOPYIIEHHS] BAMOT 3aKOHOJIAaBCTBA Y KpaiHU MPO OXOPOHY HABKOJHUIIIHBOTO MTPUPOTHOTO
cepelloBUIIla ¥ 3a0e3MeYeHHs IMIUIEMEHTAlli NPUHIMITY «3a0pyJHIOBAY IUIATUTH.
Hampuxnan, 3a 3akonogaBctBoM PecryOuiku XopBaTist 32 MpoBaKEHHS A1sUTBHOCTI 63
JOKYMEHTa JO3BUIBHOTO XapakTepy HAcTa€ BiANOBINAIBHICTG Y BHJIl TPOIIOBOrO
ctsrHeHHs B po3Mipi Big 9000 1o 27000 eBpo. Kpim Toro, ocHoBHi npurvicy Konmeriii
MOB’s13aH1 3 HEOOXI1IHICTIO BBEICHHS KPUMIHAIBHOI BIJMOBIIAILHOCTI 32 BUPOOHUIITBO
O30HOPYWHYIOUMX PEYOBHMH 1 ()TOPOBAHMX MAPHUKOBHX Ta3iB (3 ypaxyBaHHSIM HOPM
3akony VYxkpainu «PerymroBaHHS TOCHOJApCHKOI MISUTBHOCTI 3 O30HOPYHHIBHHUMU
pedoBMHaMU Ta (PTOPOBAHMMHU MAPHUKOBUMHU Ta3aMp»), a TaKOX JOLLIBHICTIO
HOLIMPUTH Aif0 HOpM posainy XIV' «3axomy KpUMiHAIBHOTO-MPABOBOIO XapakTepy
I0JI0 FOPUIUYHUX O0Ci0» 3arambHoi 4YacTMHM KpHMIHAJIBHOTO KOJAEKCY YKpaiHw,
3allpOBAAMBILY KPUMIHAJIBHY BIIMOBIIANBHICT Ui IOPUAMYHUX 0ci0. Sk OaunMo, Ha
3aKOHOJIaBUOMY piBHI, Xo4a Moku Juiie B KoHiemnii, age Bce kK Takh JOCATHYTO
PO3YyMIHHS HEOOXITHOCTI TIOCHUJICHHS FOPUJIMYHOI BIJMOBIIAIBLHOCTI 33 E€KOJIOT1YHI
MIPABOMOPYIICHHS K CKJIQJHWKAa CUCTEMH TapaHTii 3a0e3MeueHHs] €KOJIOTTYHUX TpaB
rpomajsiH. JIOpEYHOI0 TaKOX € TIPOMO3UIlis MiJBUIICHHS €()EeKTUBHOCTI po0OTH
AHTUKOPYIIIIMHOI CHUCTEMH MDISIXOM YJOCKOHAJICHHS 3aKOHOJABCTBA 3 TIMTaHb
MIPABOBOTO 3aXMCTy BUKPHUBAYIB, MMOMMPEHHS TIOHSATTS «BUKPUBAW» HA 1HIII chepH, KpiM
3aro0iraHHs KOPYIIlii, a caMe TOPYILEHHS MTpaB JIFOAUHU, EKOJIOTiI0, O€3MEKy XapuOBUX
NPOAYKTIB Ta MPEAMETIB MOOYTy, CyCHUIbHUX IHTEPECIB, Y3rOAMBILIMA NPU LBOMY 3
HupektuBoro €C mnpunucu ImoA0 iX MPaBOBOTO 3aXHCTy, MOCHJICHHS JIEP>KaBHOTO
3axuCTy, rpomoBoro crumyiy (LLnsxu mocsirHenHs ctpareriunoi nut 4 HarioHansHOT
eKOHOMIYHO1 cTparerii Ha repioa 10 2030 p.) [11]. Lle HabyBae 0co0IMBOI aKTyalIbHOCTI
3 OISy Ha BUKIMKA W TMpoOJiieMH, 3 SKUMH CTUKA€ThCS Hallla JepKaBa HUHI.
OxpecneHe Mae BaroMe€ 3HAUYEHHS B KOHTEKCTI MPUTSATHEHHS 10 IOPUIWYHOL
BIITOBITAJILHOCTI 3a 11 HEHAJIE)KHE BUKOHAHHS.

Buxonsiunm 3 HaBeaeHOTo, BOAYAETHCS, IO TIOMTOBXOM [0 3IHCHEHHS

noJanblIMX KpokiB Mae cratu Yka3 llpesmgenta VYkpainm Ne 111/2021 «llIpo
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pimenas Panu HamionansHoi Gesnexu 1 o6oponu Ykpainu Big 23 6epesnst 2021 p.
«IIpo BUKIMKM 1 3arpo3u HaIllOHAJbHIN Oe3merni YKpaiHu B eKoJjoriuHid cdepi ta
NEepIIOYEeproBl 3axoau IIOoAO0 ix HeWrtpamzauii» [23]. Tum Ouibm, mo came
npoOemMaM B €KOJIOTIUHIN cdepi, IPUIAHITTIO BUBAKEHUX PIICHh OYB MPUCBIYCHUN
Bceykpaincokuit popym «Ykpaina 30. Exonoris» (7-9 tpaBusa 2021 p.) [3], sxuit
BBAXKAETHCS JMCKYCIHHUM MaiJlaHYuKOM, J€ MPEACTABHUKU BJIAJU BCIX PIBHIB,
EKCIIEPTHOTO CEepEeIOBUIIA, TPOMAJITHCHKOTO CYCIIIBLCTBA W MIXKHAPOHOI CIUIBHOTH
OOrOBOPIOIOTH aKTyaslbHI i HalOooUi nuTaHHs. Jlogamo, mo Ha GopyMi 3 METOIO
3a0e3MedeHHs IPaB TPOMAJIsTH Ha Oe3MeyuHe TOBKULISA, CTAJIOr0 PO3BUTKY, HAIEKHOTO
3aXMCTy 1 BIATBOpeHHsA JiciB OyB mianucanuii Yka3z Ilpesunmenta VYkpainu
Ne 228/2021 «IIpo geski 3axoau moAo 30epeXeHHs Ta BIATBOpeHHs JiciB» [13]. Ha
Halll TOMJIAM, y TOJANbIIOMY TaKy IIaThopMy AOLIILHO BUKOPUCTOBYBATH ISt
OPUMHATTS BHUBRXEHUX 1 BIANOBIAAIBHUX CTpAaTEriyHUX pillleHb, MOJEpPHI3allii,
Y3TOJIKEHHSI M eKCTpamnoJisLii €KOJIOrYHOI MOJITUKH 10 ramy3eBux. Jlo pedi, BapTo
3aMHCIIUTUCh 1 HaJ TPOJOBXKEHHSIM HAayKOBO-TIPAKTUYHOI AHMCKYCii B Mexax V
XapKiBCbKOTO0 MIXHApPOJHOTO IOPUIUYHOTO (HOPYMY IIOJAO CTBOPEHHS YMOB s
MDKCEKTOPAJIBHOI CIIBIpAIli, BiIHAWACHHS IEBUX MEXaHI3MIB 1 MoJepHi3alii
BEKTOPIB JIeP>KaBHOI €KOJIOTTYHOT MOJIITUKH.

BucHoBku. 3 ormsay Ha HaBEIEHI MIPKYBaHHS MOXEMO 3pOOHMTH Takl
BUCHOBKM M Yy3aranbHeHHA. OTKe, €KOJIOro-mpaBoBa IMpaBOBa JOKTPUHA I1CTOTHO
BIUIMBA€E HA CyYaCHUH CTaH JIEPKABHOI €KOJIOTIYHOT MOITUKU (MPU LIbOMY 11€H BILJIUB
€ B3a€EMHUM), (POpPMyBaHHSI €KOJIOTTYHOTO 3aKOHOJABCTBA M 1HTErpaliio YKpaiHu 10
€BPOIEUCHKOTO TPABOBOTO MPOCTOpy. Buxonmsuum 3 1mporo, Ykpaini mnepenycim
NOTpiIOHO AaKTHUBI3yBAaTH MPABOTBOPEHHS, MOJEPHIZYBaTH TOJIOXKEHHS €KOJIOTro-
IPaBOBOI JOKTPUHH, CHUPAIOYUCH HA KOHUENTH AKOi OyIyTh NEPErIIHyTl, OHOBJIEH]
MOJIOKEHHS JIEPKABHO1 MOJITUKH, MTPAaBOPO3YMIHHS, a OTXKE, 1 MPaBO3aCTOCYBaHHS.
[Tomanpma 1HCTUTYIIOHATI3AI[IS 3aCATHUYUX TOJI0KEHb €KOJIOrO-IIPaBOBOI JOKTPUHU
B 3aKOHOJ/IABCTBI CTa€ HEOOXITHOIO YMOBOIO MOJAIBIIIOTO PO3BUTKY MPABOTBOPEHHS
Ta JAepP>KABHOCTI.

BoaHoyac BHUKOPHUCTaHHSI €KOJIOTO-IPAaBOBOI JOKTPUHU (B OCHOBI $IKOi €
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IPUPOJHO-IIPAaBOBA) J1aCTh 3MOTY: a) INPUCKOPUTH IMPABOTBOPUUN IMPOILIEC, 30KpeMa
3aBISIKM  ajanTallii HOPMAaTUBHO-TIPABOBHUX aKTIB JIO €BPOMNCHCHKUX CTaHIAPTIB,
0) chopmynroBaTH 3aKOHOJABYl JeQiHILII, SIKI MOCTYIOBO OyIyTh MEPETBOPIOBATUCS
HAa BOXKJIMBY YaCTHHY HOPMATHBHHUX aKTIB €KOJIOT1YHOI CIIPSMOBAHOCTI; B) PO3pOoOHUTH
«JIOPOXKHIO KapTy» PO3BUTKY €KOJIOTIYHOI TOJITUKM W 3aKOHOJIABCTBAa; T) Y
NOJIAIbIIOMY YCHIIIHO MPOBECTH KOAM(DIKAIIIO €KOJIOrTYHOr0 3aKOHOJIABCTBA TOIIO.
[TincyMOBYyIOYHM, MOKEMO CTBEP/KYBaTH, IO EKOJIOTO-IIPABOBY JTOKTPUHY BapTO
pO3rIsiAaTH SK raiay3eBy IOpUAMYHY, TOOTO SIK BUAOBE MOHSTTS CTOCOBHO MPaBOBOT
noktpuau. [Ipu oMy Tpeba mam’sTaTd, L0 CyYacHUM CTaH TNPaBOBOI CUCTEMHU
BUMarae OUIbII MTOBHOTO BUKOPUCTAHHS MPAaBOYTBOPIOBAIBHOIO MOTEHIIIATY €KOJIOTO-
NPABOBOi JOKTPUHM M BHKOHAHHS 1i OCHOBHMX (YHKIIH — CTaOUII3YI0Uo],
CHPSIMOBYIOYO1, EBPUCTHYHOT, HOPMOYTBOPIOIOYO1, OIIHOYHOI 1 MPOrHOCTUYHOI. OTXKeE,
€KOJIOTO-MIPABOBY JOKTPUHY JOLLJIBHO 3aCTOCOBYBATU K METOJOJOTIYHY IIaTGopMy
exosioro-npaBoBoi nosituku. I[lpu 1upomMy He ciifg 3adyBartv, 10 peati3alis
KOHIENTYaJIbHUX IMOJIOXKEHb €KOJIOTO-TIPaBOBOI JOKTPUHU 3IIACHIOETHCS IUIIXOM:
BKITIOYCHHS JIOKTPUHAIBHHUX IOJIOKEHBb JI0 TEKCTY HOPMAaTHBHO-TIPABOBUX aKTiB a0o
MPSIMOTO TIOCUJIAaHHSI Ha HUX, YpaxyBaHHS iX M Yac BUHECEHHS BIAMOBITHUX PIIICHb
MIPABO3aCTOCOBHUMH OpPTraHaMH, a TaKOX (PAKTHUYHOT il €KOJIOTO-MPABOBOI JIOKTPUHU
K (opMu mpasa. buibll TOro, mojaanbila cHUCTEMaTH3alllsl 3aKOHOAABCTBA MOBHHHA
BiIOyBaTHCSA Ha MIACTaBl OMPAIIOBAaHHS €IMHOI HAYKOBOI JOKTPHHHU, IO CIPHUSITHME
MPaBUILHOMY TIIYMAU€HHIO IOPUIUYHUX HOPM, TIOJIOJIAHHIO CYTIEPEYHOCTEN, KOJI31H 1
NPOTaJIMH B YAHHOMY 3aKOHOABCTBI YKpaiHH.

JloBeneHo, 110 JepXaBHAa €KOJIOTIYHA TMOJITHKa — 1€ KaTeropis:
a) «IMHaAMI4yHa», TIOB’si3aHa 3 I1HHOBAI[IMHUM pO3BUTKOM; O) CIpsSMOBaHA Ha
3aJIOBOJICHHSI IMyOJIIYHUX 1 MPUBATHUX IHTEPECiB; B) (DYHKIIIOHATLHO TOB’s3aHa 3
IHIIUMHU ~ TIPIOPUTETHUMM  HampsiMaMu  JIEp>KaBHOI TOJITHKH; T) mepeadaydae
MHO>XMHHICTh BUJIB Cy0 €KTHO-00’€KTHOTO CKJIaay; /1) 0a3yeThbcsl HA KOHKYPEHTHHX
3acajJl BUKOPHCTAHHS MPHUPOJHO-PECYPCHOTO TIOTEHIlaly; €) BHUMAara€ BXKUTTS
e(EeKTUBHUX EKOHOMIKO-IIPABOBUX 3aXOJ1B BUKOPHUCTAHHS MPHUPOIHO-PECYPCHOTO

MOTEHIIIANTy; €) Ma€ JOBTOCTPOKOBUM XapakTep; ) CIpHUSE MOJEPHi3allii CUCTEMHU
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€KOJIOTIYHOTO 3aKOHOJABCTBA; 3) 3a0e3IMedye ONTHUMI3AIlI0 CUCTEMHU EKOJIOTTYHOTO
YOpaBIiHHS; M) Mae€ OyTH CKEpOBaHa Ha JIOCATHEHHS MDKHAPOJHUX CTAaH/IAPTIB
SKOCTI JOBKULISA, XKUTTA Ta 10OpOoOyTYy Jto/Ie Ta iH.

Buxopsiau 3 HaBe1IeHOTO, BBAKAEMO, 10 €KOJIOTO-ITPABOBY MOJITHUKY TOIITHHO
pO3MISIAATH SIK CKJIQAHUK 1 MPABOBOI MOJITUKU (€JIEMEHT CHUCTEeMH), 1 JepKaBHOI
MOJIITUKHY, il TPOBIAHUI €KOJIOTTYHUI BEKTOp. 3 OrJISAY Ha 11€ BBAKAEMO 3a TOPEUHE
BPaxOBYBaTH yCTaJleHy TMpakTuky KkpaiH €C 1 MDKHApOJAHMX Oprasizamii
MIPUPOJOOXOPOHHOTO CIPSMYBAaHHS, 3TIHO 3 SIKOK KOXHI ITSITh—IICTh POKIB 3a
pe3ynbTaTaMu aHajizy eQEeKTUBHOCTI BIPOBAKCHHS BIIOYBAETHCS TMEPETIIS
(kopuryBaHHsI) CTpaTeriyYHUX IMIJIEH eKOJIOTiYHMX TonmiTuk. Bkasane w#HalOyBae
0COOJIMBOI aKTyaJIbHOCTI 3 OTJISIAY Ha T€, 10 MPOMIUIO JUIIE JBAa POKH 3 TPUUHATTS
octanHboi Crtparerii JAep>KaBHOI EKOJOTIYHOI TONITHKH, a BXKE JYHAE YHMAaJO
KPUTUKH MO0 1i €PeKTUBHOCTI, 00 arperaiis Lijiel 1 nepepo3noin y 0ik 3By>KEeHHs
11 IepIIoYeproBux 3aBJaHb, Ha JKajlb, HE IIOKPALWIIN 11.

Mu niaATpUMyeEMO TPOMO3MINT HAYKOBIIB IIOJ0 PO3POOKH KOHIICTIIiH
CHCTeMAaTH3allii EeKOJIOT1YHOTO 3aKOHOJABCTBA, a TAaKOXK MPABOBOI MOMITHKH (i3
BU3HAYCHHIM OCOOJIMBOCTEN (hopMyBaHHS i 3a0e3MeUeHHs 11 Tally3eBUX CKJIQIHUKIB,
y T. 4. ¥ €KOJIOro-MpaBOBOIo, HA MIJCTaBl MOJIOKEHb €KOJIOTO-TIPABOBOI JOKTPUHH, 3
ypaxyBaHHS PO3BUTKY HAI[IOHAJILHOI MPaBOBOi CHUCTEMU Ta (POPMYyBaHHS €IMHOTO

€BPOIEHCHKOr0 MPaBOBOIrO MPOCTOPY).
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JK0JI0r0-npaBoBasi MOJIUTHKA: COBPEMEHHbIE MOAX0/AbI K ()OPMHPOBAHUIO

B cmamwve 2xonozo-npasosas noaumuka paccmampueaemcs. Kax —CcoCmaenaiouas,
CamMocmosamenvhblll U0 HAYUOHAILHOU NPABOGOU NOAUMUKU, d MAKHCE 20CYOAPCMEEHHOU U
ompacnegou 9K0N02UYEeCKOl NOaumukuy. /[okazaHo cywecmeosanue KOppersimusHo20, 83aumMHO20
BIUAHUSA  DKOJI020-NPABOBOLl  OOKMPUHLL HA  (opmuposanue coomeemcmeayioujeti NnoaAUMmuKU.
ObocHoBano, Ymo IK0N020-Npasosas NPasoeas OOKMPUHA CYUIeCMEEHHO GlUslen HA COBPEMEHHOoe
cocmosnue 20Cy0apCmEeHHOU IKON02UYECKOl NOAUMUKU (NpU dMOM OAHHOEe GIUAHUE SABNAEMC Sl
83AUMHBIM), OpMUpOBaHUEe IKOLOSUYECKO20 3AKOHOOAmenbCmed u uHmezpayuu Yxkpaunvl 6
egponelickoe npasogoe npocmpancmeo. Koncmamupogano, umo Ykpaune npedxcoe 6ce20 HyHCHO
aKmueuUsUpo8ams  NpagomMeop4ecmso,  MOOEPHUSUPOBAMb  NOJIONCEHUs  IKON020-NPaABosol
OOKMPUHBL, ONUPAACL HA KOHYEeNnmbvl KOMOpou OyOym nepecmompeHvl U 0OHOBNEeHbL NOJIONHCEHUS.
20Cy0apcmeenHol NOIUMUKU, NPABONOHUMAHUSL, C1e008aMeNbHO U Npasonpumerenus. /lanvHetiuias
UHCMUMYYUOHATUZAYUSA OCHOBHBIX NOLONCEHULL IKOJI020-NPABOBOL OOKMPUHBL 8 3aKOHO0AMENbCNEE
cmanosumcsi  HeoOXoOUMbIM — yCloguemM — OdlbHeuuie20  pazeumus — npasomeopyecmea  u
20CY0apCcmeenHOCU.

KiroueBble cioBa: rocyJapCTBEHHash »SKOJIOTMYECKas IMOJIUTUKA; OSKOJIOrO-IIPaBOBast
MOJINTUKA; SKOJOro-MpaBoBasi JOKTPHUHA; HKOJOTHYECKOE 3aKOHOJATENbCTBO; HKOJIOTHYECKUE
MIPABOOTHOLIEHHUS.
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Environmental and legal policy: modern approaches to formation

The article considers environmental law policy as a component, an independent type of
national legal policy, as well as state and sectoral environmental policy. The existence of
correlative, mutual influence of ecological and legal doctrine on formation of the corresponding
policy is proved. It is substantiated that the ecological and legal legal doctrine significantly
influences the current state of the state ecological policy (and this influence is mutual), formation of
the ecological legislation and integration of Ukraine into the European legal space. It was stated
that Ukraine first of all needs to intensify law-making, modernize the provisions of the
environmental and legal doctrine, based on the concepts of which will be revised, updated
provisions of public policy, legal wunderstanding, and hence law enforcement. Further
institutionalization of the basic provisions of the ecological and legal doctrine in the legislation
becomes a necessary condition for the further development of law-making and statehood.

1t is emphasized that the use of environmental and legal doctrine will speed up the law-
making process, in particular due to the adaptation of regulations to European standards,
formulate legislative definitions that will gradually become an important part of environmental
regulations, develop a "voad map" for the development of environmental policy and legislation, etc.

1t is emphasized that the current state of the legal system requires a fuller use of the law-
making potential of environmental law doctrine and the implementation of its main functions —
stabilizing, guiding, heuristic, rule-making, evaluative and prognostic. Therefore, it is expedient to
apply the ecological and legal doctrine as a methodological platform of the ecological and legal
policy. The necessity of developing concepts of systematization of the ecological legislation, and
also legal policy is proved.

Keywords: state ecological policy; environmental and legal policy; ecological and legal
doctrine; environmental legislation; environmental relations.
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JOCJIKEHHS KPUMIHOTEHHOCTI
ETAIIIB PO3BUTKY CUCTEMM
JEPYKABU YKPATHA HA 3ACAJIAX
CUCTEMOTEXHIKHA

Oobonenuee Banepinu @edoposuu,
KaHO. 10puo. HayK, 0oy.,
ooyenm Kagpeopu KpumMinono2ii
i KPUMIHANbHO-BUKOHABYO20 Npasa,
Hayionanvnuii ropuduunuii ynieepcumem
imeni HApocnasa Myopozo,
Ykpaina, m. Xapkie
e-mail: hortisa7l(@gmail.com
ORCID 0000-0001-8360-8959

Y cmammi eusaeneno cucmemmnicmo y npoyecax icmopuuHo20 po3eumky HAuloi 0epicasu 3a
Yacie He3anedHCHOCmi; 6CMAHOBNEHO NOMOYHY CMAOII0 JHCUMMEBO20 YUKy CUCEMU O0epiHcasu
Ykpaina ma nepcnexmueu ii po36umky 3 ypaxy8aHHuam meHOeHYill KPUMIHO2EHHUX NPOYECIS.

Tepwuii eman gynxyionysanus cucmemu depicasu Yxpaina (eman 6UHUKHEHHS) BUABUBCS
Y 3anumi memacucmemu (YKpaiHCbK020 CYCRIIbCMEA) HA il YMBOPEHHS K OKPEMO20 CUCMEMHO20
00’exma. Le 6i00yn0cs nio wac HayioHanrbHO20 8i0poddiceHHs Opyeoi norogunu 80-x pokie XX cm.
Pozbyoosea cucmemu Yxpaincvkoi Oepowcasu na Opyeomy emani ii HOBImMHbOI icmopii (eman
cmanognents) posnouanacs nicia pegpepenoymy 1 epyous 1991 p. Tpemiii eman (eman 3pinocmi)
mas micye 8 nepiod ekoHomiunoeo 3pocmanns 2000-2008 pp. Yemeepmuii eman (eman xpu3u) mas
Micye 6 ocmaHHi poxu nepuioco Oecamupivys XXI cm. Bin xapaxmepu3yeascsi HAasA8HiCMIO
COYIanbHO-eKOHOMIYHUX NpOoONeM | BUCOKUM DIGHEM NPOMECMHUX HACMPOi8 cepeod HACeNeHMS.
Ilouamkom n’amoeo emany (nepemeopents) modcua egaxcamu 2014 p., konu 6y10 ymeepojiceHo
KYpC Kpainu Ha €spoinmezpayiio ma 60pomv0y 3 Kopynyiero.

KarouoBi cioBa: cucrema nepxaBu YKpaiHa; eTanu po3BUTKY CUCTEM; CUCTEMHUH MiaXif.

IocranoBka mnpoOJjemu. BupimeHHs DpakTUYHUX MOpodseM po30yI0BU
npaBoBOi YKpaiHCHKOI JEp>KaBH Ma€ IPYHTYBATHUCS HA MOEAHAHHI MPAKTUYHOTO
JIOCBIJTy Ta TEOPETUYHUX HAIpaIlOBaHb, IO BIJIMOBIIaIOTh HOBITHIM JOCSTHEHHSM
HAyKOBO-TEXHIYHOTO TMporpecy. Y IIbOMY acleKTI MH BOA4aeMO IMEpPCIEKTHBHUM
BUKOPHUCTAHHS CUCTEMHOTO MiJIXOy, IKHUH y CydaCHHUX yMOBax SIBJISi€ COOOI0 TLTIAHY
B3a€MO/Ii0 HAOYTHX 3HaHB 1 MPOTPaMHHUX 3aC001B IX OMPAIIOBAHHS.

AHaJi3 ocTaHHiX AocailKeHb i myOjikanii. [IpobmeMu po3BUTKY cuCTeMH
Jep’kaBU YKpaiHa MOCTIMHO 3HaXOJAThCA B LEHTPl yBaru BITUYM3HAHHMX HAYKOBIIIB.

Tak, A. A. PomanoBa (A. A. Romanova) y cBoill mpaui po3rigHyja 1HCTUTYIIIHE,
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MIPaBOBE, OpraHi3alliiiHe Ta pecypcHe 3a0e3MeueHHs CUCTEMU MPaB 1 CBOOO/T JIFOIMHU
i rpomansuuna [15], Ii enemenramu aBropka BusHauuna Bepxosny Paxy Ykpainm,
[Ipesunenta Ykpainu, Kabiner MinicTpiB VYKpaiHHu, CyHOBI Ta MNpPaBOOXOPOHHI
OpraHW, OpraHd MICIIEBOTO CaMOBPSAYBaHHS, TMONITHYHI TapTii, aaBOKATypYy,
HEYPSAJI0BI TPOMAJICHKI opraHizaiii, npodcnijiku, 3acodu MacoBoi iHGopMalii Ta iH.
[IpaBoBUM 3a0e3MeUYEHHSIM 111€1 CUCTEMH € BCS CYKYIHICTh 3aKOHIB YKpaiHW, IO
3aKpITUIIOITh TpaBa 1 CBOOOAM JIFOAWHU 1 TPOMAJIHMHA, a TAKOX MDKHApPOIHO-
IPaBOB1 aKTH B 1IiH1 cdepi, 3roy Ha 000B’SI3KOBICTh SIKUX HajaHO BepxoBHoto Panoro
Ykpainu.

VY cBoiit mpami 0. b. Monogoxen (Yu. B. Molodozhen) 1 O. B. I'yaenkosa
(O. V. Gunenkova) HaBenu pe3yJbpTaTH 3aCTOCYBaHHS CHUCTEMHOrO MIAXOLy B
JOCIIIKEHHI CUCTEMHU aJMIHICTPATUBHUX TOCIYr B YKpaiHi. ABTOPU PO3KPHIA
CUCTEMHY  B3a€MOJII0  OpraHiB  BUKOHAaBYOI BIAJW, OpraHiB  MICIEBOIO
CaMOBPSIIyBaHHS, OKPEMHX KaTeropid MOpUIMYHUX 1 (I3UMYHHX OCI0 y mpouect
HaJaHHS aJMIHICTPATUBHUX IOCIYT, MPOaHATI3yBaIM BIIMOBIIHICTh II€T CUCTEMH
3araJbHOBU3HAHUM CHUCTEMHHMM O3HaKam [9].

VY cBoto uepry JI. b. EnpuaninoB (D. B. Yelchaninov) mocninuB MOXIUBOCTI
BUKOPHCTAaHHS HOBITHIX 1H(QOpMAamiHUX  TEXHOJIOTIH ISl  BJOCKOHAJICHHS
MEXaHI3MIB JIepKABHOTO yIpaBiiiHHS. BiH mokaszaB [4], M0 CydYacHUN CUCTEMHHUM
nigxig 1 HoTariss IDEFO moxyTh Oyt iHTerpoBaHi aiis (OpMyBaHHS TEOPETHUKO-
METOJIOJIOTIYHUX 3acaj] aHali3y Ta NPOTHO3YBaHHS IEP’KaBHOTO YIPaBIiHHA. Y
po6oti HaBeneHo IDEF0-Mozens BIUIMBY 3anUTy HAJICUCTEMU (30BHINIHIX YAHHUKIB)
II0JI0 CUCTEMH JIepkaBU YKpaiHa B acleKTl Jep:KaBHO-aIMIHICTPATUBHOIO yCTPOIO,
OKPECJICHO MOXJIMBOCTI I[I€1 METOJMUKHU 11070 (DYHKIIOHAJIBLHO-BAPTICHOTO aHaJi3y
OI0IKETY KpaiHH.

PosrisiHemMo BiacHMM JOCBIJT BUKOPUCTAHHS CUCTEMOTEXHIKH Y JIOCTIHKECHHSIX
Jep’KaBHUX TMporieciB. 30KpeMa, HaMU IMPOBEACHO CHUCTEMHUU aHaji3 CHCTEMH
JiepkaBu YKpaiHa, BU3HAYCHO 11 METY, MpU3HAUYeHHs, (PyHKIIIT, CTPYKTYpY, €JIeMEHTU
Ta 1HIII Ba)XJIMBl XapaKTEPUCTUKU Ta MoOyaoBaHO (yHKIIOHaNbHY Mozenb [11]. VY

pob6otri [10] HaBemeHO pe3yJbTaTH CHUCTEMHOTO aHalli3y CHUCTEMH 3aroOiraHHs
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3JIOYMHHOCTI B YKpaiHi.

Croronni genani Ouiblie y AOCTIDKEHHSIX 3 IOPUIWYHOI MPOOJIEMATHUKH Ta
JIEP/)KAaBOTBOPEHHSI ~ 3aCTOCOBYIOTHCS  1H(OpPMAIiHI ~ TEXHOJIOTii.  AJrOpUTM
BUKOPUCTAHHS TMPOTPAMHOTO 3a0e3MeueHHs [jIsi BUSBICHHS Ta BUIPABICHHS
MOMUJIOK y HOPMATHUBHHUX akTax omnucaHo QaxiBusgmu y poborax [1; 12].
[lepcieKTUBHUM € TaKOX BUKOPUCTAHHS 1H(OpPMAIIHHUX METOAMK y TEXHOJOTIAX
KpUMiHaJIBHOTO aHam3y [2; 18].

Mera craTtTi — BHUSBHTH CHCTEMHICTh y TPOIECaX ICTOPUYHOTO PO3BUTKY
HaIIoi JIep KaBU 3a YaciB HE3aJEKHOCTI; 3aBJIaHHSAM € BCTAHOBJICHHS ITOTOYHOI CTaii
KUTTEBOTO LMKy CHCTEMH JEpkKaBU YKpaiHa Ta IIEPCIEKTUB 11 PO3BUTKY 3
ypaxyBaHHSIM TEHJACHIIH KPUMIHOTE€HHUX MPOILIECIB.

Buknan ocHoBHOro matepiaay. Y Teopii BUAUISIOTH 1T’ STh OCHOBHUX CTaJlIN
PO3BUTKY CHCTEM: BUHUKHEHHS, CTAHOBJICHHSI, 3pLTICTh, KpH3a, IEPETBOPEHHSI.

1. Etan BHUHHMKHEHHA — (OpMYyBaHHS MOTPEOMU-3aUTy OUIBII BEIUKOI
METacUCTEeMU 1010 GYHKIIIA HOBOT CUCTEMHU.

2. Eran craHoBneHHs — (QOpMyBaHHA CHCTEMH JO MOTPIOHOTO
(po3paxoBaHOr0) CTaHy.

3. Etan 3piunocTi — npoekTHe (YyHKIIOHYBAHHSA CHUCTEMHU 3 PIBHEM SIKOCTI HE
MEHIIIE 3allJIAHOBAHOTO0. Y 1el MepioJl y 3B’ S3KY 31 CTapiHHAM a00 3HOCOM €JIEMEHTIB
CUCTEMHU Ta 3MIHM MOTPeO 30BHINIHHOTO CEPEAOBHINA CHUCTEMA TOTPAIUISE ¥y
KPUTUYHY CUTYAIIIO Ta MMOCTAE 3aUTAHHS: 1110 AaTi?».

4. Etan xpu3u — 3MIHM CTaHy cucTeMd. Ha naHomy ertami MOXJIHMBI TpHU
BapiaHTH PO3BUTKY IO/IIH.

Bapiant nepmmii. Cuctema BUMYIICHA ITiIKOPIOBATUCS OOCTaBHMHAM Ta WTH
[UIIXOM perpecy, CTapitoyH, M030aBISIOYNCh CBOIX SKOCTEH Ta HEBIIBOPOTHO
HAOJIMKAIOYUCh IO MOMEHTY CBOET CMEPTI.

Bapiant gpyruii. HamaranHs cucTteMu 3a HasBHOCTI MOTPIOHHX peCypcCiB
miaTpuMaTt cebe y CTaHi, 3a SKOro 1€ MOXJIMBE 1i TIEPBUHHE IIJILOBE
(GyHKIL10HYBaHHS.

Bapiant Tpertiii. Ilepexin B 1HIIY SKICTh (32 HasBHOCTI PIIIEHHS KEPYIOUOi
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CUCTEMHU IIOJIO IIOTO Ta PECYpCIB), Ha OUIBII BUCOKWU PIBEHBb Yepe3 3MiHY CTaHy,
BJIACTUBOCTEH €JIEMEHTIB, CTPYKTYpH Ta (PYHKIIIH AJis1 JOCSITHEHHS HOBUX (DYHKIIIM.

5. Eran mepeTrBOpeHHS, Ha SIKOMY 3’SBISIETbCS a00 HOBa (pa3a 1CHyBaHHS
CUCTEMH, M0 3a0e3neuye MOTpeOM METacHCTeMH, a00 TIOYHMHAETHCS HOBHM eTam
KUTTEBOTO IIUKIY HOBOI (1HIIOi) CHUCTEMH, 110 BHUHHUKAE y pE3yJbTaTl yTHIi3alli
crapoi [8, c. 208].

Moo mocmimKyBaHOT HAMU CHUCTEMH YKPAiHCBKOI JEP:KaBHOCTI, 111 TPOIECH,
BOYEBHUb, MalOTh MEBHI ocobiuBocTi. [lepeayciM ciiji okpeciuTd OOCTaBUHU, B
AKUX MU BOadaemo mepmuii eran (yHKIIOHYBaHHS CHUCTEMHU JepXKaBu YKpaiHa
(BuHMKHeHH:). MeThes mpo 3amuT MeTacucTeMu (yKpaiHCHKOTO CYCHiNbeTBa) Ha ii
YTBOPEHHS K OKPEMOTO CHUCTEMHOTro 00’ekTa. BusiBmiocs, mo e BimOyBajocst B
YacW HaIllOHAJIBHOTO BIAPO/KEHHS Apyroi mosoBuHU 80-X pokiB XX CT., BAXKIUBY
pOJIb B SKOMY BIJITpaB YKpaiHCbKUW AucuieHTChkui pyx. «lllectunecatHukmy, sk
OCepeioK YKpaiHChKOTO JMCUACHCTBA, OJJHAKOBO MPArHYJHU 3100yTTS 1 TPOMAJICEKUX
cBO0OOJ, 1 HamioHaIbHUX TmpaB. CKOPUCTABIIMCh HAroJ0K  MOCJIa0JeHHS
TOTaJITAPHOTO KOHTPOJIIO, YKpAiHChKa iHTENIEKTyalbHA eliTa po3novana GopMyBaTu
omo3utiitHi cTpykTypu. [Ipm mpomy Hampukiami 1988 p. B Ykpaini HamiTunacs
TEHJICHIII 110 (opMyBaHHS JBOX TMOJITUYHUX TeUid. bimblmn pagukanpHa, 10
BUCTyNala SIK CHAJKOEMHULS 11€d HallOHAIbHO-BU3BOJBHUX 3Maranb 40-50-x
pOKiB, OyJnia mpe/cTaBiieHa YKPaiHCHKOI TEIhCHHTCHKOIO CIUIKOI0 W Maja 3Ha4yHy
HNIATPUMKY Ha 3aX1THOYKpAaiHChKUX 3eMisiX. [HIIa, 1110 3apo/aKyBajiach y CepeloBHUILI
Cnutkun nuceMeHHUKIB Ykpainu (CIIY), Oyna BUpa3HMKOM YacTUHHU MapTIHHO-
PaIsSHCHKOTO KEPIBHHUIITBA M IparHyja OLIbII0i aBTOHOMIi, BIIPOJKEHHS MOBH Ta
KyJabTypu Haponay. Ha mouatky 1989 p. came 3a cnpusiHasim CIIY cdopmoBano
ToBapuctBo ykpaiHncbkoi MoBu iM. T. IlleBuenka. ¥ Bepechi 1989 p. ma Tm
PO3pI3HEHUX TPOMAJCHKUX OpraHizaiiii opraHizyBaBcsi Hapomuuii pyx Ykpainu 3a
nepeOyaoBy, KUl 00’ €JHAB yCl HalllOHAJIbHI CHJIM YKpaiHu. Y cBoild mporpami Pyx
nepeayciM o0CTOIOBAB CyBEpEHITET YKPATHCHKOI pecITyOIIiKu, BiIPOKEHHS MOBH Ta
KyJbTypH Hapoay [17, c. 113].

Bkazani oOcTtaBHMHH CcTaan CKIIaJOBOKO YaCTHHOIO MOJIITUYHOI Ta couiaano—
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ekoHOMIyHOi Kpu3u Pangsucekoro Coro3y, sika 3yMOBWJIa NOCHAOJE€HHS BILTUBY
HEHTPaJIbHOI BIIaJH Ta i MOCUJICHHS B COIO3HUX pecnyOmikax. [Tounnarouun 3 1985 p. B
CPCP craB peasi3oByBaTUCS HOBHM MOJITUYHO-€KOHOMIYHUH KypC, IO OTPUMAaB
Ha3By «llepebynoBax». Tak, Ha ciuneBoMy mueHymi LIK KITPC 1987 p. «IlepebynoBy»
Oyno o(iliifHO 3aTBEPKEHO SIK CTpaTeriyHUM HampsIMOK PO3BUTKY PansHchkOro
Coro3y. 3a axTom 111 3ax0au OyJiM CYNEepEeWIMBUMU KPOKAMU PUHKOBOT €KOHOMIKH i
neMokpatii. Hailoiipi BijoMi 3 HUX — aHTHAIKOTOJIbHA KamIiaHist 1985 p. (3ymoBuia
301JIBIIEHHS! CAMOTOHOBAPIHHA Ta Je(IUUT I[yKpY, L0 BUKOPUCTOBYBABCS y WA
TEXHOJIOTIi SIK CUPOBHWHA); KaMMaHig 0OpOoThOM 3 HETPYIOoBUMHU noxomamu 1986 p.;
BBEJICHHS €JIEMEHTIB PHHKOBOI EKOHOMIKM (CIPHUSHHA KOONEPATUBHOMY PYXY,
IIEPEBEICHHS M1JIPUEMCTB Ha rOCHPO3PAXYHOK, CaMOOKYIIHICTb 1
camo(iHAHCYBaHHA); HU3Ka HEMPOIYyMAaHUX EKOHOMIYHUX 3aXOiB (TIpHU3BEIU 0
nedIiuuTy MpOJOBOJILCTBA, BBEJCHHS KAPTKOBOI CHCTEMM Ta 1H(IALII); pedopma
BJIaAu (3ampoBajKeHHsS BUOOpiB 10 BepxoBHoi Pamu Ta wMicueBux paja Ha
aNbTEPHATUBHIM  OCHOBI); TPUIHMHEHHS KPUMIHAJBHUX I€peciilyBaHb  3a
IHIIOMUCIIEHHS; TJIACHICTh, ()aKTUYHE 3HATTS NapTIMHOI HEH3YpH Ha 3aCO00M MacoBO1
iHpopmarrii Ta TBopu Mmucrenrsa Lli mporecu CynpoBOKYBATHCS TPHUIYIICHHSIM
JIOKAJIbHUX HAIIOHALHUX BUCTYMIB 1 KOHQIIKTIB (HAMPUKIA, CUJIOBHH PO3TiH
MITUHTY MOJOI1 B Anma-ATi, nemoHctpamii y ['py3sii, BBeAeHHS BIWCBK 10
AzepOaiipkany, BilicbkkoBe TmpoTucTtosiHHa B Harippomy Kapabaxy, mnpotumis
JEMOKPaTUYHHUX pyXaM y MpUOaNTIMchbKuX pecryoumikax) [, c. 144].

Binrak y Pansgacekomy Coro3i BiaOynucs Noli, XapaKTepH1 JUJIs I’ ITOTO €TaIty
po3BuTky cucreM (meperBopenHsi). Cucrema paepxkaBu CPCP mnpumnuHuia cBoe
iCHyBaHHS, a Ha ii MiCIll 3’ IBUJIMCSI CUCTEMU JIep)KaB He3alleHUX peciyorik. Ha mi
O00CTaBUHM MU 3BEPTAEMO OCOOJMBY yBary, OCKIIBKH 3TajiaHi TPOIECH SBIISIFOTh
co0010 IMOKA30BUN MPUKIAA JJi BU3HAYEHHsSI HEOE3MEUHUX IEPCHEKTHUB PO3BUTKY
CHUCTEMH JIEpKAaBU Y KpaiHa.

24 cepmas 1991 p. BepxoBHa Pama YPCP mnporojocuna He3alneKHICTb
Vkpainu [13]. baxxanHs1 HaceneHHs CTBOPUTH AEpKaBy YKpaiHa sIK OKPEMY CUCTEMY

Oyno miaTBepaxeHo Ha pedepenaymi 1 rpyans 1991 p. i noxii MoxkHaA BBa)kaTu
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MOYaTKOM pO30yJ0BH CUCTEMHU Y KpPaiHCHKOI Jep>KaBH Ha APYroMy eTarli il HOBITHBO1
ictopii. BinmoBimHO 10 TeEOpii CHCTEMHOrO aHamily JaHuW eram mnepeadaydae
dbopMyBaHHsS CHUCTEMH J0 TMOTPIOHOro (po3paxoBaHoro) crany. lIpore B ymoBax
VYkpainu i mporecu BUSBWIHCS AyXe ckiangaumu. Kpaina mepexuna aecsth poOKiB
exoHoMmiuHOro 3a”enany. BBII 3uu3uBcs o 40,8 % Big piBas 1990 p., a peanbHi
noxonau HaceneHHs — 10 32,9 %. [16, c. 6]. YTim y cdepl aepxaBoTBOpeHHs y 90-x
pokax XX cT. KpaiHa 3poOuja BETUKHIM KpPOK ymepel, chopmMyBaBIIu BCi aTpuOyTH
cBO€i gepxkaBHOCTi. Y 1996 p. Oyno npuiinaro Koncturyuito VYkpaiHu, ska
3aKpiluia OCHOBHI 3acaau (QyHKIIOHYBaHHS JepKaBHOI cuctemu. Pasom 3
YTBEP/PKEHHSIM B €KOHOMIIll HOBHUX (pUHKOBHX) (OpM EKOHOMIYHUX BIJIHOCHUH
B1IOyBCSI ¥ ro0anbHUM MEpepo3NnoJIiyl ASP>KaBHOT BIACHOCTI Yepe3 MEXaHI3MU ii
MIPUBATHU3AIII].

[lepmi pokn XXI cT. MOXHa BH3HAYUTH SAK I[OYATOK TPETbOrO €TaImy
(yHKLIOHYBaHHS CUCTEMH JEp’KaBU YKpaiHa y mepioj il HOBITHBOI IcTOpii (eTan
3putocti). Y 2000-2008 pp. y kpaiHi crioctepirajoch eKoHOMIuHe 3pocTaHHs. [Iporte
BOHO TIPYHTYBQJIOCS Ha CTBOPEHUX 1€ 3a PAAJIHCHPKUX YaciB MOTYXHOCTSX,
KOHCEpBYBAJIO 3acTapily BHUPOOHMUY CTPYKTYpYy ¢ 3aKpiIUTIOBai0 EKOHOMIKY
VYkpainu sk 70JaTOK A0 OUIbII PO3BHHEHHX EKOHOMIK CBIiTy. Pectpykrypwuzartii
€KOHOMIKHA Ta MEpPEBEJEHHS ii Ha IHBECTUIIMHUN HUIAX PO3BUTKY HE BIIOYJIOCH.
["'0710BHOIO MPUYMHOIO TAKOI CHTYaIlli CTana CIIOTBOPEHA CHCTEMa TMOJIITUYHOT BTN
3 JIOMIHYBaHHAM TMOJITUYHUX TPyN BIUIMBY Ta OOpOTHOOI0 MIXK HHUMH,
NEPETBOPEHHSAM JIepKaBHUX OpraHiB Ha 3acid oTpuMaHHs crenndiuHoi «peHTn». Bee
1€ COPUYMHUIIO BUOYX KOPYMIIii, OMMUPEHHS KPUMIHAIBHUX MPOIECIB B €KOHOMIII],
pyiHYBaHHS MOpajbHUX 3acaj cycniuibcTBa [16, c. 6].

[TocuneHHst KpU30BUX TEHJCHIIIN CUCTEMU JIEPKaBU Y KpaiHa MPOSIBISIIOCA U Y
MOIITMPEHH1 3JI0YMHHOCTI [7], i1 K01 JOCHITHUKY BULISIINA TPU OCHOBHI TEHACHITT
[6, c. 51-52]:

1. He3Baxaroun Ha BCi KOJMBAaHHS JIMHAMIKU 3JIOYMHHOCTI CIIOCTEpiraiaach
3arajibHa TEHJICHINSA 10 i1 301IbIICHHSA SK 3a aOCOJIOTHHMMHM ITOKa3HUKAMH, TakK 1

BIJHOCHO  YHCEJIHLHOCTI  HACEJIECHH. @akTUYHO  KpUMiHAJbHA  CHUTYaIlis
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noripiryBayiaca. | SKII0 BOHAa HE 3HAWIUIA CBOTO aJEKBATHOTO BIATBOPEHHS Y
CTaTUCTHUYHUX TOKAa3HUKaX, TO II€ 3yMOBIIIOBAJIOCS HHU3KOI OOCTaBUH (cepen
TOJIOBHUX — CyTTeBa JiOepanmizalis MOKapaHHS 1 MPaBO3aCTOCOBHOI MPAaKTHUKUA B
L1JIOMY; BUCOKUH PIBEHb JJTATEHTHOCT1, 3yMOBJIEHUH MIPABOBOIO aHEMIEIO CYCILIBLCTBA
Ta KOPYIILIEI0).

2. PeanbH1 MaciITabu 3JI0YMHHOCTI Y cepl EKOHOMIKHM JOCSTIN TaKOro PiBHA,
3a AKOT0 BOHA CTaJjla BU3HAYATH MPOIIECH Y CUCTEMI JEp>KaBHOIO OyIiBHUIITBA.

3. YkpaiHcbKa 3JI0YMHHICTh BHHIILUIA 32 MEX1 HaIllOHAJBHUX KOPJIOHIB, YUM
3aBjiajia BiIUyTHY IIKOAY MPECTIKY KpaiHu Ta i HAIllOHAIBHIN Oe3merr.

[Iogo mopymieHHsI CUCTEMHOCT1 JIepKaBHUX MEXaHI3MIB IMOKA30BUMU € JIaHi
PO 3704YMHU Y cepi Ciryk00BOT MisNIbHOCTI. Tak, KUIBKICTh 3aCyI)KEHHX 3a 1€ BUJT
3JIOYMHHUX TOCATaHb HEYXWJbHO 30uTblIyBamachk (3 552 y 1990 p. mo 5116 y
2000 p.). 3poctanusi craHoBuiao 926,8 %, xoua 3arajibHa KUIBKICTh 3aCy/PKEHHX
3pocia 3a uei yac jume Ha 221,6 %. TakuM 4MHOM, KUIBKICTh 3aCyIKEHUX 3a
CIIY>KOOB1 3JI0YMHM 3pocTasia B 4,2 pa3W IMBHUAIIE, HDK 3arajibHa KiJIbKICTh
3acy/pkeHux ocio [6, c¢. 51]. Ilpu 1mpoMy JOCHIAHUKH POOWIM BHCHOBOK IIPO
BIJICYTHICTh MIJICTaB JUIsl 3MEHIICHHS PiBHS 3JIOYMHHOCTI B KpaiHl HA MEPCHEKTHUBY
[6, c. 49].

Ocranni poku mnepmoro gecsatupiydss XXI cT. MoxkHa BBaxaTd MOYATKOM
YETBEPTOIO €Taly PO3BUTKY CHCTEMH JIepKaBU YKpaiHa B ii HOBITHIM icTopii (eram
Kpu3H). 3HAKOBMM Yy IIbOMY CEHCI MOKHa BBa)XaTH Bijome pimeHHs Paau
HauionansHoi Oe3nexku ta oboponu Ykpainu Bifg 11 Bepecua 2009 p. «IIpo cran
3JIOYMHHOCTI y JIep>KaBl Ta KOOPJAMHAIIO AISUILHOCTI OpPraHiB JIep)KaBHOI BIagud y
MPOTHIIT 3JIOYMHHUM MPOSIBaM Ta Kopytiii» [14]. Xapakrepusyroun cTaH JepxKaBHOT
CUCTEMHU y TOW Mepioj Ta BIUIMB Ha Hel 3JI0OYMHHOCTI, Y HbOMY BKa3yBajoCs, IO
KOPYIIIIisl OXOINHWJa BCl JIAHKK OpraHiB JIEp>KaBHOI BJIaJW Ta OPraHiB MICIIEBOTO
CaMOBpSyBaHHA. 3HAYHO YCKJIaTHIOBajJa KPUMIHOT€HHY CHUTYaIlll0 MPOTUIIPaBHA
TSTBHICTh  YUCJIICHHUX OPTaHi30BaHUX TPym 1 3J0YMHHHAX OpraHizamiii 3
KOPYNIIMHUMU W  TpaHCHAIIOHAIBHUMHU 3B s3KamMH. BojHodac  AisUIBHICTH

MPaBOOXOPOHHUX OpPraHiB, CIPSMOBaHA HA OOCIYrOBYBaHHs MOTPeO MOJITUYHUX 1
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013HECOBUX TPYM MPH B, MOYaJIa 3arpOKyBaTy HalllOHAJIBHIN Oe3Iell.

Uepes 3BoiKaHHS Ta OE€3CUCTEMHHI XapaKTep MPOBEJIEHHS CYyA0BOi pedopMu
3aJIMIIAINCS HEPO3B I3aHUMH OUIBIIICTh MPOOJIEM CyIAIBCBKOI Biaaau. BincyTHICTh
JEBUX TapaHTIM HE3aJEKHOCTI CYJIB MM/ YaCc MPUUHATTS PIlIEHb JTOMOBHIOBAIOCS
me ¥ 3HAYHUM THUCKOM KOPIOPAaTUBHUX IHTEPECIB, KOPYMIIOBAHICTIO, BILJIMBOM
0COOMCTHX 3B’SI3KIB Ha Kap €pHE NPOCYBaHHA CYAJIB, IX HE3aXMILEHICTIO BIJ
BHYTPIITHBOCYZOBOTO aIMIHICTPAaTUBHOI'O BIUIMBY KEpIBHHUIITBA cyay. BHacmimok
[[LOTO HAJEKHUM YHMHOM HE 3a0e3ledyBajiocsl MpaBO OCOOM Ha CYyIOBUH 3aXHCT,
CIpaBEJIMBHI Ta CBOEYACHUUN po3Misia crpaBu y cyxl. [IpuumHamu Takoi cutyarii
BU3HABAJIUCh HEE(PEKTUBHICTh JIEPKABHOI MOJITUKUA y cepl mpOTUIli 3T0OUMHHOCTI
Ta KOpPYIUli, BIACYTHICTb p€albHUX KpOKIB, CIPSIMOBAaHHUX Ha pePOpMyBaHHI
MIPABOOXOPOHHUX OPTaHIB Ta CYJOBOI T'JIKW BIAIH.

3 ypaxyBaHHSIM HaBEJEHOTO pOOMBCS BUCHOBOK: MacIITabOW KpUMiHa13aIlli Ta
KOPYMIIOBAHOCTI BJaJd MalM TEHACHIIIO [0 KPUTHUYHOI MEXI, 3a KO MaJu
B1IOYTHCS BTpaTa Ba)keJIiB KEPYBaHHS JIEPKaBOIO 3 OOKY JICTITUMHOI BJIaaH, pO3Maa
JIepKaBHUX IHCTUTYTIB Ta MPUIMHEHHS IEMOKPATHYHOTO PO3BUTKY JIEP’KaBH.

Ha 1r0 oO6cTaBuHy 3BepTany yBary il HayKOBIIi, sIKI HA TOW 4ac OKPECIIOBAIN
BapiaHTH PO3BUTKY TMOMAIM B KpaiHi: a00 BOHA KamiTyJIO€ TMepe]] HATHUCKOM
OpraHi30oBaHOi 3JIOYMHHOCTI M OyAe JKUTH 3a 3aKOHAaMH KPUMIHAJIBHOTO
CIIBTOBapHUCTBA, 200 3HaiIe B cOO1 CHIIM MEPEIIOMUTH CUTYaIlito [6, ¢. 56].

YerBepTuii eran y HOBITHIN 1CTOpIi CUCTEMU JEp>KaBH YKpaiHa (€Tam Kpu3M)
MICTHB BCl KOHTPACTHI BaplaHTU PO3BUTKY MOAIH, K1 OKPECIIOIOTHCS TEOPIEI0 1010
BOTO MEPIOAY KUTTEBOTO ILHUKIY CHUCTEM. 3 OJHOTO OOKy, CMCTEMa 3a HasBHOCTI
HEOOX1IHMX pecypciB Ile MiATpUMYBaja cebe y CTaHi, 3a SKOro OYyJI0 MOXJIMBE ii
NEepBUHHE IIIbOBE  (YHKIIOHYBaHHSA. BTiM, MiIKOPIOIOYHUCH  OOCTaBUHAM
JTUCKOOpJIMHALlIT, BOHA WIIIa IUISIXOM perpecy, Mmo30aBisiounCh CBOIX SKOCTEH 1
HEBIJIBOPOTHO HAOIMKYIOUMCH JI0 JOJIEHOCHOTO BUOOPY BapiaHTy CBOTO MOAAJIBIIOTO
PO3BUTKY.

BOavaru 11e MOXHa y KpUTUYHOMY MOIIUPEHHI KOPYIUii B KpaiHi. 3a JAHUMHU

BCcecBITHROrO gochipkeHHs: «bapomerp CBitoBoi Kopymiii» (Global Corruption
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Barometer) Big Transparency International ta Gallup International Association, y
2013 p. 43 % onuTaHUX BBaXKaJM, 10 3a TOIEPEIHI JI0 OMUTYBAHHS J[BA POKU PIBEHb
Kopynuii B YKpaiHi 3HauyHO 3pic, 74 % Oynu BIEBHEHI, 11O JI€PKaBHHUI CEKTOP
kopymmoBanuii, 80 % oxapakTepusyBasii Iii ypsay B OOpoThOI 3 KOPYMIIEI SIK
HepesynbTaTuBHI. Jlume 4%  onuTaHuMX  CTBEpPKYyBalld, 10  JepKaBHA
aHTHKOpYMIIiiiHa 00pOoTHOa Ma€e Xou AKuiich pe3yabTat. [lpu upomy 84 % Bin3HAUMIH,
0 YpSAJAOM KpaiHM KepyBaJld OpraHizaili, Mo AUl Yy BIACHUX 1HTEpecax.
HaiikopymnoBaHimiow cdeporo ykpaiHili Bu3HaIM CcyaoBy (66 %), 3a Hew —
IPaBOOXOPOHHI opranu (64 %), nepxkaBHy ciyxk0y (56 %), chepy 0XOpOHH 310pPOB’S
(54 %), napnament (53 %), nomituuni naprtii (45 %), ocBitHiO cuctemy (43 %), O13HEC
(36 %), BiiicbkkoBy chepy (28 %), 3MI (22 %), pemirivini iacTuTymii (21 %),
rpomajchkki opranizamii (20 %). Haltwacrime ykpainmi naBanm xabap mpu OTpUMaHHI
MOCJIyr y TaKUX YyCTaHOBaX: Yy TMPaBOOXOpPOHHMX opranax (49 %), menuuHux
ycranoBax (41 %), oceitHix 3aknagax (33 %), 3emenbHux cayxk0ax (25 %),
peecTpariiiux Ta J03BUIBHHUX ciyxk0ax (22 %), cynax (21 %), nmomarkosiii (18 %),
KOMYHaJIbHUX mignpueMctBax (6 %). 35 % onuTaHux 3i13HAIUCA B TOMY, IO Y HHUX
BUMaraiii xabap. HaimomynspHimowo TpuuMHOKO cruiaTH xabapa Oylio Ha3BaHO
HEMOJKJIMBICTh OTPUMATH NOCTYTY 1HIIUM 1uisixoM (33 %), Ha 3Hak BasuHOCTI (33 %)),
JUTsL IPUCKOPEHHSI nipotiecy (28 %), st 3aeiieBieHHs nocayru (6 %).

Sk nacmigok, y 2013 p. mporectyBatH mpoTH KOpymuii Oynu rotoBi 68 %
YKpaiHIIB, @ BUWTU Ha BYJIHIO JUIs 1boro — 36 % [3]. 3a HasBHOCTI TaKOTO PiBHS
MPOTECTHUX HACTPOIB Ta MPOBOKYIOYOTO PIIICHHS KEPIBHUIITBA KPAiHU BIIMOBUTHUCS
BiJ1 eBpoiHTerpallii (1o (GpakTUIHO SABJSIIO COOO0 MPUHIMIIOBY 3MIHY (DYHKITIOHATIIB
CUCTEMH, OKpECJICHUX HAJCUCTEMOI0 — TPOMAASHCHKUM CYCHUIBCTBOM TMpH i
CTBOPEHHI) HaM BOAYarOThCS MPOTHO30BAaHUMHU MPOTECTH Ha MaljgaHl HAmpUKIHIT
2013 p. dakTuuHO 11e OYB aroreil YeTBEPTOro €Tamy PO3BUTKY CHUCTEMU JIEpKaBU
VYkpaiHa B ii HOBITHIA icTopii. BiAmoBiAHO A0 Teopii cucTeM LI MOAIl MOXHa
OKPECIIUTH SIK TePEeXiJ] CHCTEMH B IHITUH CTaH Yyepe3 3MiHY BIIACTUBOCTEH €JIEMEHTIB
Ta CTPYKTYpH AJiA peanizauii HoBUX (QyHKIIH (y HbOMY BUIAAKY — J€MOKpaTH3alli Ta

AHTUKOPYIILIT).
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[loyaTkoM m’ATOr0 e€ramy pO3BUTKY CHCTEMHU JepKaBU  YKpaiHa
(meperBopeHHs1) MokHa BBakatu 2014 p. Panime MU BKasyBaJM JBa MOMJIMBI
BapIaHTU PO3BUTKY MOJIM, sKi mependaydaroTbCs B TeEOpii IMIOAO I[HOTO €TaImy
(OHOBJIEHE ICHYBaHHSI CHCTEMH, 1110 3a0e3edyye moTpedu MEeTacucTeMH, a0 HOBUH
€Tan J>KUTTEBOTO IMKJIY HOBOi (1HIIOi) CHCTEMH, IO 3 ABJSIETBCA B PE3yJbTaTl
yTuii3anii crapoi) [8]. Breua kepiBHULTBA KpaiHH, aHekcid Kpumy Ta nmo4arok BiiHU
Ha Jlon6aci ¢akTU4HO SBISIIM COOOK IMOYATOK BapiaHTy 3HUIIEHHS JepKaBHOI
CUCTEMHM Ta, BIAMOBIIHO, MPUIUHEHHS 11 iICHYBaHHs. YTIM, I[bOTO B MIOBHOMY 00Cs31
IOJI0 CHUCTEMHU JepkaBu YKpaiHa HE BimOyJsocs, xoua Ha Teputopii Kpumy Ta
okpemux  paiioniB  [onempkoi ¥  Jlyrancekoi — obOmacred,  THMYacOBO
HEMIJKOHTPOJbHUX YKpaiHi, Mae Micle po30y1oBa arpeCMBHUX KBa3lJAEepKaBHHUX
cucTeM. Y KpaiHi & y MOBHOMY 00csi31 BiIOYBCSI KOHCTPYKTUBHUN BapiaHT PO3BUTKY
noni. Tak, y moromy 2014 p. Oyno 3mineHo Koncturyuiro Ykpainu. 21 Gepesns
2014 p. mia yac IlozaueproBoro Camity VYkpaiHa—€C BinOysocs MiANUCaHHS
MOJITUYHOT YacCTUHU YTOJIW MPO acomiarito MDK YKpaiHOW Ta €BpONEHCHKUM
CorozoM. 16 Bepechs 2014 p. BepxoBna Paga Ykpainu ta €Bponeiicbkuil mapiaaMeHT
CUHXPOHHO paTtudikyBaiu Yroay mpo acormiamiro MK YkpaiHoro ta €C. VY
noxaneiiomy IlapmaMeHT 3aTBepauB TaKeT AaHTUKOPYIIIMHOTO 3aKOHOJABCTBA,
HOPMATHBHI aKTH I0A0 pedOopMyBaHHS EKOHOMIKH, IPABOOXOPOHHOI Ta 1HIIUX chep
JIEPKABHOTO JKUTTSI.

BucnoBku. be3zyMOBHO, BHKIAJEHUW MaTepial IIOAO €TamiB PO3BUTKY
CUCTEMH JepkKaBH YKpaiHa oOMexxeHuil oOcsiramu ctarti. IIpoTe BinmoBigHO 10
HABEJIEHOTO MOXKEMO 3pOOUTH JIEK1IbKa TOJJOBHUX BUCHOBKIB.

CporojHi MoOXHa KOHCTAaTyBaTH, LIO HOBITHBOI ICTOPiI CUCTEMH JepiKaBu
VYkpaiHa BiIOyJUCS MPOLIECH I’ SITOTO €Tally CUCTEMHOro po3BUTKY. [Iporectamu Ha
Maiigani 2013-2014 pp., patudikamiero Yroau mnpo acoriaiiro MiX YKpaiHOWO Ta
€pponeiicekum  Corozom 16 Bepecus 2014 p., pedopmyBanHsM Kouctutymii
Ykpainu, aHTUKOPYTIIIIHHOTO Ta 1HIIOTO 3aKoHOAaBcTBa 3 2014 p. Oyio 3adikcoBaHO
3aMUT METAaCUCTEMHU (YKPATHCHKOTO CYCIHUIBCTBA) MOAO0 (YHKIIH CUCTEMHU JIepKABU

VYkpaina (memokpaTuzailisi, PUHKOBI BIAHOCHHU, 3a0€3MEUEHHSI TpaB JIIOJIUHH,
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3armoOiraHHs KOPYIIIIii Ta 1H.).

[IpobGnemamu (yHKIIIOHYBaHHS CHCTEMH JIepKaBU YKpaiHa HaWOIMKIYUMU
pokamu OyJlyTh BIUIMB 30BHIIIHBOIO cepefoBuila (aHekcis Kpumy, BiiiHa Ha JloHOact
3a yqacti Pociiicbkoi @enepariii) Ta BHyTpilIHI (3TOYHHHICTB).

[lepcniekTHBaMu X pO3BUTKY CUCTEMHU J€p>KaBH YKpaiHa cTaHe ii popmMyBaHHs
0 pIBHS, SKUM MaKCUMaJlbHO 3a0€3le4YuTh IpaBa Ta CBOOOAM TIPOMAJISH,
nependayeHux HopMamu KoHcTuTylii. METOIWYHUM MIATPYHTSIM HAJIEKHOTO
(GyHKIIOHYBaHHS J1aHOI CUCTEMHM MaloTh CTaTH BIJIMOBIJIHI HAYKOB1 HaIlpaIfOBaHHS.
KoHCTpyKTUBHMM Yy IIhOMY CEHCI BOA4ae€TbCcsi METOJMKA CHUCTEMHOTO aHalizy,
BUKOPUCTAHHS SKOi JI03BOJUTH MOPO3YMITHUCA Ha CYTHOCTI MPOIIECIB yKPaiHCHKOI

JIEP’KaBHOCTI Ta 3a0€3MEUYNUTH iX TPOrPECUBHE CIPSIMYBaHHS.
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Study the criminality of the Ukraine state system development according to the system
technologystages

The state of Ukraine is a system object. Therefore, there are grounds to study it using the
methods of system technique (system analysis and modeling).

The question of determining the development stage of system of the state of Ukraine is of
crucial significance. In theory, there are five main stages: origin, formation, maturity, crisis,
transformation.

1. The stage of occurrence of the need-request of a larger metasystem in respect of the new
system functions.

2. The stage of the system formation up to the required (calculated) state.

3. Stage of design system operation with a quality level not less than planned one. During
this period, due to aging or wear of the system elements and changes in the needs of the external
environment, the system experiences a critical situation and the question arises: « What’s next? »

4. The stage of state change in the system. At the fourth stage, there are three options for
changing the system state.
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Option one. The system is forced to bend to circumstances and follow the path of regress
aging and losing its qualities and inevitably approaching the moment of its death.

Option two. Upon availability of the necessary resources, attempts of the system to maintain
itself in the state in which its primary target operation is still possible.

Option three. Transformation to another quality (if there is a decision of the management
system in this regard and upon availability of the necessary resources), to a higher level due to
changes in the state, properties of elements, structure and functions in order to achieve new
functions.

5. Stage at which either a new system existence phase, that meets the needs of the
metasystem, takes place or a new stage of the life cycle of a new (other) system, that appears as a
result of the disposal of the old one, begins.

Accordingly, the systems are divided into those that are at the stage of origin, those that are
at the stage of formation, those that are at the stage of maturity, those that are at the stage of crisis,
and those that are at the stage of transformation.

In our opinion, the indicators of social, economic and political development of the country
confirm the existence of the crisis as a stage of the system development of the state of Ukraine with
prospects for the situation development according to the scenarios of the fourth or fifth stages.

Earlier we have considered crime as a separate system object. According to this approach,
crime prevention should be understood as measures aimed at neutralizing the resources of this
system, managing circumstances, performers, relations with the external environment and its
inverse relations.

According to another approach, we have considered crime as a problem of a system object
of the state of Ukraine. In this case, crime prevention should be understood as protection of existing
social relations from illegal (criminal) changes in the elements state and avoidance of damage to
lawful social relations by crimes.

Keywords: system of the state of Ukraine; stages of systems development; system
approach.
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Y cecmammi npoananizoeano cyuacuy cumyayito y ceimi 3 NO3uyii NOWUPEHHS MAKO20
He2amueHo20 AeuWd, K MPAHCHAYIOHAIbHA OP2aHi308ana 3104UHHICMb. [lo6edeHo, wjo y 368 aA3Ky 3i
CKOPOYEHHAM Yacy NOMpAanjisiHHs 00 [Hwoi Kkpainu, a 6 Kpainax €C — we Ui uepe3 YCYHEHHs
HeoOXIOHOCMI NPOXOOJNCEHHS MUMHO20 KOHMPONIO, 3N0YUHYAM Je2ule He MINbKU WEUOKO |
be3nepewikooHo nompanumu, maxk Ou MOSUMU, 8 IHWLY HacmuMy RNieKydl, a U nepemicmumu,
cxosamu yu npuxo8amu 3a60poxenuti mogap, 36poio moujo.

Obrpynmosano, wo MpaHCHAYIOHANbHA OP2AHI308AHA 3M0YUHHICIb ABTIAE COO0I0 OOUH 13
BUYUX DiBHIE KDUMIHATLHOI eBoMOYil, SKICHO HOBY (opMy po36umKy opzawizayii 3nouunHocmi. Ix
AHMUCOYIANbHA, NPOMUNPABHA OISLILHICMb BUXOOUMb 3a MeXCi mepumopii ui 1opucoukyii ooHiel
depxcasu, a cyo’ekmamu € CMIlKi 3104UHHI oOpeaHizayii, OisnbHiCMb 1 cghepa 6nausy sAKux
NOWUPIOEMBCSL He HA OOHY, A HA OeKiNbKA KPaiH, 8 CYMINCHI deparcasu, pecionu mowo. Bonu ditomo
Y PI3HUX pe2ioHax C8imy, Marms neeHy cneyianizayiro, 8UKOPUCO8YIOMb PI3HOMAHIMHI Memoou,
NPULOMU (WAHMAadxc, 3a1AKY8AHHS, KOPYNYIUHI cxemu), a 00 €OHY€E iX CRilbHa Mema — OMPUMAHHS
HA0BUCOKO20 (MAKCUMATILHO20) NPUOYMKY 3 0OHOYACHUM 3a0e3NneYeHHAM MIHIMANIbHO20 PUSUKY.

KuarouoBi ciaoBa: TpaHCHalliOHajdbHa  OpraHi3oBaHa  3JIOYMHHICTh; TEPOPUCTUYHI
oprasizanii; metoau; IT-cdepa; HOBITHI TEXHOIOTII.

IloctanoBka mnpodjemu. CpOroJHi B YCbOMY CBITI JyXe€ CTPIMKO
B1JI0YBAIOTHCS MEBHI MPOIECH B YCIX cdepax KHUTTS: NpUOUparoTbcs KOPAOHHU, 110
CIpHs€ TPHUCKOPEHHIO TOPTiBII, NMEPECyBaHHIO JIIOACH 1 TOBapiB 3 OJIHIEI TOYKHU
IJIaHEeTH B 1HINY, 3MEHIICHHIO YacCOBUX IPOMDKKIB, HEOOXIIHHMX IS TOJIOJaHHS
MEBHUX BIJICTAHEH, PO3MIMPEHHIO 3aB’SI3KIB TOIIO. 3BICHO, BCE 1€ CIPUMMAETHCA SIK
no3uTHBHe sBHUINe. IIpoTe icHye i Horo 3BoporHumii Gik. MaeTses mpo Te, Mo LHMH
nepeBaraMM MOXYTbh KOPHUCTYBAaTHCSl HE JIMIIE MEpPeciyHl rpoMajsHHu, a W Ti, XTO

Nopyurye 3akoH (1 e no-nepiie). biibin Toro, uepe3 CKOpOYEHHs Yyacy NOTPAIUISTHHS
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710 1HIIO1 KpaiHy, a B kpaiHax €C 1ie it yepe3 yCyHeHHs] He0OX1THOCTI TIPOXOKEHHS
MUTHOTO KOHTPOJIIO, 3JIOUMHLSIM JIErlie HE TIIbKM IIBUAKO U Oe3neperkoaHo
NOTPAIUTH, TaK OM MOBHUTH, B IHIIY YACTUHY IMIBKYJi, @ i CXOBATHUCA YU HPUXOBATU
3a0opoHeHnr ToBap Tomo. KpiM TOro, MOTYXHUI TOITOBX HE TIIBKH 3aKOHHIN
TOPriBil, a W 3JOYMHHIA JISUIBHOCTI Janu TyioOami3alis Ta PO3BUTOK CY4YacCHHMX
TEXHOJNOT1. 30KpemMa, METOIW, METOAHWKH, MPOrpaMu, IO BUKOPUCTOBYIOTHCA B
CydacHili OaHKIBCHKiH CIpaBi, SIK HAroJjONIYIOTh HAyKOBII, MOJETIIHIA peai3aliio
MDKHApOJIHUX 3JIOYMHHUX YTOJ, a peBOJIois y cdepi EIeKTPOHIKM Hajaia
3JIOYMHIISIM, Y TOMY YUCI ¥ 3JIOYMHHUM OpraHi3aiisiM, JOCTYI 0 HOBUX 3ac00iB 1
Croco0iB OTPUMAaHHS KOIITIB.

Jlo TOoro * yce MOMITHIIIUM CTa€ T€, HACKUIBKM PI3HUI PIBEHb >KHUTTS 1
JOTPUMAaHHS TIPaB 1 CBOOO/I JTIOJMHN B PO3BUHEHHUX JIep)KaBaxX 1 KpaiHaX Tak 3BaHOTO
TpeThoro cBiTy. Ha Tl HbOro He TUIBKM MOXBAaBIIOEThCS Mirpamis, a i 3pocrae
KUIBKICTh TAKUX 3JI0YMHIB, SIK TOPTIBJIS JIOAbMHU.

He MeHIlle 3aHENOKOEHHS BUKJIMKA€E M TOM (haKT, 110 y CBITI HE MPUMTUHSIOTHCS
30poiiHi KOH(MIIKTH. Bkl TOro, 4n He MOPOKY 3’ SIBISIOTHCS HOBI rapsyl TOUYKH, K1
€ TPUYMHOI0 HAJAro PKCHHS HOBHUX KaHAIIB TOPTIBII 30po€ro (70 peyi, OCTaHHE €
BKpail akTyaJbHUM JIJISl HAIIIO1 KpaHH, Oepydu 10 yBaru curtyariito Ha JlonOaci). Yce
e Ja€ TMiACTaBH CTBEP/UKYBaTH, IO Ha CyYaCHOMY €Talll pPO3BUTKY JIIOJCTBA
3JIOYUHHICTh XapaKTEPU3YEThCS IKICHUMH NEPETBOPEHHAMH, 1110 3HAXOJAUTH MPOSIB Y
MOSIBI HOBUX BHUJIB 3JI0UYMHIB, 3pOCTaHHI MaclliTadlB, 3yXBaJOCTi i KOPCTOKOCTI i
3JIOYMHIIIB, POHUKHEHHI 3JIOUMHHOCTI B YCl CTPYKTYpPH CYCHUIbCTBA 1 JEpP’KaBH,
MIJBHUINCHHI  PpiBHA 1i  OpPraHi3oBaHOCTI Ta  PO3IIMPEHHI  MIKHAPOJIHOTO
«CHIBPOOITHUIITBAY.

Takum 4YuHOM, aHaJi3 METOMIB IPOTHAIl TpaHCHAIIOHAJIBHIN 3TOYMHHOCTI
HaOyBae Bce OUIBIIOT aKTyalbHOCTI. Y TOW >K€ dYac BapTO IMOTOJUTHUCS 3
I'. I1. XKapoBCbKOIO, 110 «HHHI TPaHCHAlLlOHAJbHA OpPraHI30BaHA 3JOYMHHICTh — L€
HAWOUTBII CKIQAHUA OO €KT [JIT HAyKOBOTO JIOCHIDKEHHS B CHIIY CBOE€]
0aratorpaHHOCTI Ta TOTAJIBHOT aHTUTPaHCIIApEHTHOCT [1].

MeTa craTTi — BHBYCHHS TaKOro Cy4aCHOro sBuIad, SAK TpaHCHaHiOHaHBHa
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OpraHizoBaHa 3JI0YMHHICTh, BUOKPEMJICHHSI 11 O3HAK.

AHaJi3 ocTaHHIX gocaigxens i myOaikamiid. TpaHcHaIiOHAIBHA 3JI0YMHHICTD
SK SIBUIIE CTaBajia MPEIMETOM BUBUYEHHS YKPATHCHKHX 1 3apyOiKHHX ydeHuX. Tak,
BH3HAYEHHIO IIOHATh «MDKHApPOJHA 3JO0YMHHA  JISUIBHICTBY», «MIKHApOJHA
OpraHizoBaHa  3JIOYMHHICTB»,  «OpraHi3oBaHa  MDKHAPOJAHA  3JIOYMHHICTHY,
«OpraHi3oBaHa 3JIOYUHHICTh TPAHCKOHTHHEHTAIIBHOTO XapaKkTepy»,
«TpaHCHAIIOHAIbHA 3JI0YMHHICTDY, «TPAHCKOPJOHHA 3JI0YMHHICTEY» MPUCBATUIN CBOT
npari Taki BueHi, sk II. [I. binenuyk, B. M. Bomxenkina, II. I. ['pumaes,
H. C. Kapmios, O. 1. Jlexxenina, B. B. Mepkymms, P. A. Mromnepcon, B. I1. [1anoB Ta
iH. KpiM Toro, meil pi3HOBHUJ 37T0YMHHOCTI AK (eHoMeH OyB y IEHTpl yBaru
BITUM3HSHMUX 1 3apyOlKHMX HaykoBLiB, cepen Hux I. M. bapannuk, A. M. ['miHKiH,
B .O. I'mymxos, C. €. Epkenos, I'. A. 3opin, b. 1. Kamauos, JI. JI. KaneBcrkuii,
M. B. Kopnienko, A. B. Kodanos, C. B. Makcumo, B. B. Mepkyuun,
Y. O. Mycradaes, 1. B. Ilmenununnii, A. JI. Peneupka, O. B. Tankesuu,
B. B. Ycrunos, B. A. Sluenko Ta iH.

Bukiag ocHOBHOro marepiamy. SIK yke HarojomryBajocsi, Ha Cy4acHOMY
eTami PO3BUTKY CBITOBOTO CIIBTOBAapUCTBA 4Yepe3 IMOXKBABJIEHHS IMPOIIECIB
riobanizaiii, po3MUPEHHs 3B’SI3KIB MIXK JepKaBaMH 1 KOHTHUHEHTaMH, TaK 3BaHE
CTUPAHHS KOPOHIB, a TAKOXX MOCTIHHO TPUBaKOUl KOH(MDIIIKTH HEaOUIKMX MacmTadiB
HaOyBalOTh  TOPTIBIIA  JIIOJABMH, 30pO€r0, KIOEp3JIOYMHHM, TIPOHUKHEHHS 1
MIOIIKO/PKEHHSI CEPBEPIB JIEPKABHUX YCTAHOB 1 CIELCIYkO0. SKimo paHime Taki i
3/1e01TBIIOT0 BYMHSUTHCS B PO3BUHEHUX KpaiHax, J¢ HAKOMUIYBAJIUCS 3HAYHI KOIIITH,
30upanacsi pI3HOMaHITHa, B TOMY YHCII W KOMIPOMEHTYyIOUa 4YM HaJCEKpETHa
(mepeBa)KHO CTOCOBHO HOBITHIX PO3PO0OOK, Y TOMY YHCJI1 1 HaJICY4aCHUX TEXHOJIOTIH 1
030poeHHs) iHGOpMaIis, TO HUHI reorpadis X BUMHEHHS 3HAYHO PO3IIMPHUIIACS.
3BICHO, TaKMil CTaH CIIpaB HE MOXE 3aJ0BOJILHATU CBITOBY crnuibHOTY. Came 1e i
3YMOBHWJIO HEOOX1AHICTh 3BEPHEHHS 10 OKPECIECHOI TEMH.

[lpuctynatoun 10 BUCBITIICHHS MNpoOJIeMH, TMEpPeayCciM BKaXKEMO, IO
BU3HAYEHHSI TIOHATTS «TpaHCHAIlIOHAJIbHA OpraHi30BaHa 3JIOYMHHICTHY OyJI0 HaJaHO

me 1988 p. Ha MiKHAapogHOMY CHUMIIO31yMi IO OpraHi3oBaHiil 3m04nMHHOCTI. Ha
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MEPEKOHAHHS CBITOBOI CHUIHPHOTH, TPAHCHAIIOHAJIbHA OpraHi30BaHA 3JIOYMHHICTH —
ne «OyIb-siKa TOCTIHA ydYacTh Tpynu Jrojeid abo opraHizaiii y 3JI0YMHHIN
JUSTIBHOCTI, TOJIOBHA METa SIKOi — OTPUMYBAaTH NPUOYTOK BCIOJM, HE3Ba)KAlOUW HA
HasIBHICTH HAIlIOHAIBLHUX KOPAOHIBY» [7, ¢. 222].

Ve BUXOIIYM 3 IbOTO MOXXKHA 3pPOOMTH BHCHOBOK, IO TOJOBHA MeETa
JUSJIBHOCTI TaKMX OpraHizaliii — rpolll, TOYHIINIE iX OTpUMaHHsA, OakaHo Yy
HAJBEIMKUX po3Mipax, TOOTO Hajn30araueHHs. HaBelieHe MOBHICTIO y3rOJIKY€EThCS 3
nediHilieo, HAAaHOK TPAaHCHAIIOHAIBHIMOI 3JI0YMHHOCTI mij 4ac BcecBiTHBOI
koH(pepentii B Heanoni y 1994 p. Tak, 3rimHO 3 JOKyMEHTaMu, NPUUHATAMU 3a 1l
MiJICYMKaMHU, TPaHCHaIlIOHAJIbHA OPTaHi30BaHa 3JI0YMHHA JISUIBHICTH PO3YMIETHCS SIK
3MIMCHEHHS 3JIOYMHHMMH OpraHizalisiMd HE3aKOHHUX OIlepailiii, MOB’s3aHuX 3
MEePEeMIIIeHHSIM TOTOKIB iH(opMalii, rporieit, Gi3udHuX 00’ €KTIB, JOJEH, 1HIIMX
MaTepiaibHUX 1 HemaTepialbHUX 3aco0iB uepe3 JepkaBHI KOPJAOHM 3 METOIO
BUKOPHUCTaHHS CIIPUATIMBOT PUHKOBOT KOH IOHKTYPH B O/IHIM a00 KUIBKOX 1HO3EMHHX
Jiep’KaBax JJisi OTPUMAaHHS CyTTEBOI €KOHOMIYHOI BUTOJIU, & TaKOXK ISl €(DEKTUBHOTO
YXHWJICHHS BiJl COIIAJLHOTO KOHTPOJIO 3a JIONIOMOTOI KOPYIIIIii, HACHJIbCTBA i
BUKOPUCTAHHS 3HAYHUX BIAMITHOCTEH y CHCTEMax KPUMIHAIBHOTO TMPABOCYIs
pi3HuX Kkpaid [8]. YuacHMKM KOH(]EpeHIlii TaKoXX aKIEeHTYIOTb Ha TOMY, IIO METa
JUSTIBHOCT] 3ralaHuX OpraHi3aliil — e OTPUMAaHHS CYTTEBOI €KOHOMIYHOI BUT'OAM.
OpHak MH 3BEpHEMO yBary Ha IHIII XapaKTEPUCTHKHU, a caMe €(PEKTUBHE YXUJICHHS
BiJl COITIaJIBHOTO KOHTPOJIIO 3a JOIOMOTOI0 KOPYMIIii, HACHJIBCTBA 1 BUKOPUCTAHHS
3HAQYHUX BIJAMITHOCTEH Yy CHCTEMax KPUMIHAJIBHOTO MPABOCYIJIs PIZHUX KpaiH.
B6auaerbces, 110 HACHMIIBCTBO, KOPYIIiSA (MAKYH YA OTPUMAaHHS BiJi MOKHOBJIAIIlIB
CXWIBHOCTI 3a TMEBHY CyMy) Yy JISUIBHOCTI TaKUX OpraHizaiiii MarTh BUKJIMKATU
3aHEMOKOEHHS 1 HACTOPOXKEeHICTh. [I0SICHUMO HaIy TOUKY 30pYy.

CXUJIBHICTB 10 HACUIIBCTBA, )KOPCTOKICTH 1 MMPArHeHHs TOCSITTU METH 3a Oy/b-
Ky I[IHYy 3YMOBIIOIOTh «3POLIEHHS» TPaHCHAL[IOHAIBHUX 3JI0YMHHUX OpraHizamii 3
TEPOPUCTUYHUMU yrpylyBaHHsAMH. [IpoTe, SKImIO TpaHCHAIIOHATBHI 3JI0YWMHHI
CTPYKTYpPH MalOTh Ha METI BJIaCHE 30arayeHHs (OTpUMaHHS KOPHUCTI), TO MIKHAPOIH1

TEPOPUCTUYHI oprasizaiii 30yBatoTh 30pOI0 UM 3/1MCHIOIOTh HAPKOTOPTIBIECIO 3a/J1s
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dbiHaHcoBoro 3abe3medyeHHs CBO€i  TISIBHOCTI, SKa COpPSAMOBaHA, HAaBITh
MIOPAIKOBaHA, HA JIOCSTHEHHS TOJITUYHOI METH — BIUIMHYTH Ha HAI[lOHAIbHY
MOJIITUKY, 3MIHUTU MOJITUYHUN Kypc HepkaBu Touo. [Ipuyomy Taka IisiIbHICTH
1HKOJIM TO€HaHA 3 BUKOPUCTAHHSM TaKTHKU TEpOpYy, 110, HA HAII TMOTISMI, CIIiT
BU3HATH HAWHEOE3MEeUHINTNM SBHUIIEM, IO CTAaHOBHUTH 3arpo3y Oesmelli JepKaBH,
YKUTTIO 1 310pOB’I0 OKpeMoi JoauHu. Bka3aHe HaOyBae aKTyaJbHOCTI Ha TJII TOTO,
10 BUIAJIKKM BUYMHEHHS TEPAKTIB MOYACTIIIAIN, a KITBKICTh 1X KEPTB 1HKOJIU KaXae,
00 CTaHOBHUTH COTHI, IHOI THCSYI OCI0.

3 ormmamy Ha 1€ MOXEMO BHOKPEMUTH  HAWBAXKIIMBINII  O3HAKH
TpaHCHAI[IOHAJIbHOI OPraHi30BaHO1 3JIOYMHHOCTI: 1) BedMKa KUIBKICTh OCi0, SIKi
OepyTh ydacTh BY 1l JISUIBHOCTI (5IK1, IO pedi, MOXKYTh OyTH rpoMaJsiHAMHU SIK OJHIET,
Tak 1 JACKITBKOX JEprKaB); 2) pi3HOMAHITHICTh 00’ €KTIB 3JI0YMHHOI MisUTBHOCTI, 10
CKJIaAy SIKMX, HA YOMYy HaMU B)K€ aKLEHTYBajocs, BXOIUTh 1H(opmalisi, 30pos,
HAapKOTUKKA Toulo (iX mepenik IIMPOKWK), a TaKOXK HAsBHICTh CYO’€KTIB, SKI
MOTPAIUISIIOTh A0 cdep B3JI0YMHHOI [ISNIBHOCTI, — JIroAeH; 3) I1HCTPyMEHTOM 1
HACJIIKOM 3JIOYMHHOI JISJIbHOCTI BUCTYMA€ KOPYMIIis; 4) BUKOPUCTaAHHS MPOTaJIiH
CUCTEM KPHMIHAIHHOTO 3aKOHOJIABCTBA PI3HUX KpaiH; S5) BAaBaHHA 10 CHJIOBHUX
METO/IIB, MOTPO3, MAHTAXY, KOPYILUIMHUX CXEeM, MIJIKYIy 331l JIOCSATHEHHS METH —
30aravyeHHs.

3BiCHO, pealii ChOTOJICHHS, ¥ AKX 0araTo 110 3MIHIOEThCS, TPAaHCHOPMYETHCH,
Ha0yBa€ HOBHUX SIKOCTEH, BiOOpa3mimcs W 3MICT1 1 CyTi SIBUIIA, IO PO3TISIAETHCS.
Ax Bigmivae I'. II. JKapoBcbka, aisi Cy4acHOiI TpaHCHALIOHAJIBHOI OPraHi3oBaHOI
3JIOYMHHOCT] XapaKTepHI Taki O3HaKW, sK: 1) 1HTEepHAILIOHAJIBHICTh, TOOTO 10 ii
CKJIaAy «BXOIATHh MPEACTABHUKH PIi3HUX HAIIOHAIBHOCTEH, IO € MPUPOIHIM 1 HE
MEPEIIKODKAE peati3allii 3TOYMHHUX CXEeM, 3JI0YMHIB, Y TOW K€ Yac B il pamKax
MOXXYTbh ICHYBaTH 1 OpraHi3ailii, sSiki CTBOPEHI 32 €THIYHOI O3HAKOI0, ajie¢ 1 B IUX
BUMAJKaX 3JIOYMHHI 3B’S3KU € IHTEpHAI[IOHATBHUMU» [l]; 2) «CTPYKTYypOBaHICTH:
TpaHCHALIOHAJIbHI 3JIOUMHHI OpraHi3allii MaloTh CKJIaJHY CTPYKTYpY B3a€MO3B’S3KIB
3 1HIIMMHU COIiaJIbHUMM 1HCTUTYTaMH, BCEPEJIMHI OpraHi3alliii Mae MicIe» KOPCTKa

lepapxisi; 3) «THYUYKICTb: 3JaTHICTh TPaHCHAL[IOHAIBHUX 3JIOYMHHUX OpraHizauii 10
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aKTHBHOI CIHIBIpami 3 I1HIIAMH COINIAJbHO-TIOMITUYHUMH  1HCTUTYTaMH, JIO
MPOHUKHEHHS B 3aKOHHI IHCTUTYTH i1 OTpPUMaHHS TmiepeBar 1 mpedepeHmiin y
Mporlecl peanizaili 3JI0YMHHUX cXeM; 4) CHUJIOBI METOAU BUPIIIEHHS MNPOOIeM:
TpaHCHAI[IOHAJIbHI 3JIOYWHHI OpraHi3ailii BUKOPUCTOBYIOTh CHITY, TOTPO3H, IMIAHTAX 3
METOI0 PO3B’SI3aHHS MPOOJIEM, SIKI MEPEIIKOKAITh peaizallii 3JIOY4MHHUX CXEM;
5) 3M0YMHHA ~ 1HHOBAI[IMHICTB: TpaHCHAI[IOHAJIbHI  3JIOYMHHI oprasizarii
BUKOPHUCTOBYIOTh MepeoBi iH(OpMaIIiiiHI TEXHIKO-TEXHOJIOT1YHI 1HHOBAIIIl 3 METOI0
JIOCSITHEHHSI MOOUIBHOCTI, €(eKTHUBHOI KOMYHIKAIll AJis 3A1MCHEHHSA (DIHAHCOBHUX
orepariii 1 KOHTPOIO; 6) MBUAKICTh Ta MOOLIBHICTh: TPaHCHAIIOHAIBbHI 3JIOYMHHI
oprasizaiii € MOOUIBHUMHU 3 TOTJISAAY MEPEMIIICHHS B MeXaX PErioHy, B SIKOMY
peaizylOThCA 3JI0YMHHI CXEMH, HalllOHAJIbHI KOPJIOHU HE € B LIbOMY MEPEIIKOAOI0,
CydyacHI TPaHCTIOPTHI 3ac00M, MI>KHAPO/THI JIOTICTUYHI KOPUIOPHU CTBOPIOIOTH YMOBH
JUISL TIBUIKOTO TEpPEMIIIEHHS, TPAaHCIOPTYBAHHS Ta KOMYHIKalii; 7) KOHTPOJIb:
TpaHCHAIIOHAJIbHI 3JIOYMHHI OpTraHi3aili HaMararThCi 3/1MCHIOBATH TOTAJIbHUI
KOHTPOJIb HaJ TEBHOIW c(epor KpHUMIHAJIBHOI MJISJIBHOCTI, IIPH I[LOMY 3
KOHKYPEHTaMH BEJICThCS KOPCTKa OOPOTHOA, 10 HEPIAKO MPU3BOIUTH 10 TOTATLHUX
KpUMIHAJIbHUX KOH(IIKTIB; 8) amamTallis: TpaHCHAIIOHAIBHI 3JI0YMHHI OpraHi3aifii
MIBUKO QIaNTYIOThCS 10 €KOHOMIYHUX, MOJITUYHUX, IOPUIUYHUX, MUTHHX YMOB, Y
SKUX BOHH JiIOTh, BUKOPHUCTOBYIOTh MPOTAJMHHN Yy 3aKOHOJABCTBi, HEY3TOJKEHICThH
Tl TPaBOOXOPOHHUX OPraHiB 3 METOI0 peami3allii 3JI0YMHHUX cXeM; 9) MOTHUBHU
3JIOYMHHOT  JISUTBHOCTI: TEPEBAKHUM MOTHUBOM JUISl 3JI0OYMHHOI JISUTBHOCTI €
30aradyeHHsi, TOOTO KOPHMCIMBHA MOTUB MPOBIAHMM Yy [1i TpaHCHALIOHAIbHHUX
3JIOYMHHUX OpraHizarii» [1].

HesBakaroun Ha Te, 110 HAYKOBEIb HABOJUTH IIMPIIUH TEPEJiK PUC CydacHOT
TpaHCHAI[IOHAJIBHOI OPTaHi30BaHOI 3TOYMHHOCTI, Ha MEPIINX MO3UIIIAX 3aTUIIAI0THCS
MeTa, SKOIW € 30arayeHHs, BHUKOPUCTAHHA TMPOTAIUH CUCTEM KPUMIHAIBHOTO
3aKOHOJIAaBCTBA PI3HUX KpaiH, BJABaHHS 10 CHJIOBHUX METOJIB, MOTPO3, IIAHTAXY,
KOPYIIIHHUX CXeM, MIJKYIY 331l TOCSITHEHHS METH CBOET ISITBHOCTI.

Y KOHTEKCTI HaBEJEHOTO BAPTO OKPEMO 3YMUHHUTHCS Ha TOMY, IO KOJIH MOBA

e mpo Te, 10 TpaHCHAI[IOHAJIbHA OpraHi30BaHa 3JI0YMHHICTh, BAAIOYHUCH J0
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CIWJIOBHX METOJIB, MOrPO3, MAHTAXKY, KOPYMIIIHHUX CXeM, MiAKYMy, 4acTill 3a BCe
B3a€EMOJII€ 3 TEPOPUCTUYHUMHU OpraHizalisMH, MpO IO BXKe Hmuiocs Buie. Sk
BinMivae B. B. KorockoB, «...3a iH(}opmami€eo HaI[lOHAIBHUX MPAaBOOXOPOHHHUX
Opra”iB 1 MDKHAPOJHHX CIICIIai30BaHUX CTPYKTYpP, €BOJIOLIS 3J0YMHHOCTI Ha
ChOTOJIHI ~ CBIIYMTH TMpPO  TEHJEHII0 JO TICHOI  B3aeMojii, CcHUMOI03Y,
B3a€EMOIPOHUKHEHHSI 1, HaBITh, 3JUTTS OKPEMHUX TEPOPUCTUYHUX 1 OPraHI30BAHMX
3JIOYMHHUX CTPYKTYp, IO CHEIaTi3yIThCS Ha HapKoOi3HEecCi, TOPriBil 30poero,
moapMu Ta iH.» [3, ¢. 29]. Ha nepexonanns €. J{. Ckynuma 1 B. O. I'nmymkoBa, «Ha
ChOTO/IHI BaXXKO BU3HAYMTH, 32 10 (HAKTUIHO OOPIOTHCS YEUEHCHKI TEPOPUCTH — 3a
HAI[IOHAIBHY HE3aJIeKHICTh 4YM 3a 30€pekKeHHS MOKIUBOCTI MPOJOBKYBATU
NpUOYTKOBHI 3104YMHHUN mpomucen» [4, ¢. 3—8]. Tak camo He MOKHa OAHO3HAYHO
CKa3aTH 1 MPO «MOTHBHU MiSUTBHOCTI TEPOPUCTHYHOI opranizaiii «lcmamMchkuii pyx
VY30ekucTany», fika KOHTPOJIIOE TOPTIBII0 HAPKOTUKAMU Y PETIOHI, AKUPCHKOI
«30poitHOT 1CTaMChKOT Ipynuy», 110 Ji€ B €BpoIi K Taka, 0 «4YACTKOBO 3/IIMCHIOE
TEpOPH3M, YacTKOBO KpuMmiHam» [5, c. 31-33], tepopuctuunux yrpymnoBanb «Cipi
BoBKM» (Typeuumnna), «Kpaina 6ackiB 1 Boss» (Icnanis), «YepBoni Opuraau» (Itamis)
Ta JESIKHUX IHIIUX, 0 3alMaloThCs HAPKOOI3HECOM, SKHM BHUCTYIAE HKEPEIOM
diHaHcyBaHHS 1X AisUTbHOCTI». LI mpuKkiagu miaTBEPHKYIOTh €BOJIOIII0 Cy4acHOT
TPAHCHAIIOHAJIbHOI OPraHi30BaHOi 3JIOYMHHOCTI M HASBHICTh OKPEMHUX BHIAJKIB,
KOJIM KPUMIHAJIBbHI CTPYKTYPH KEPYIOTHCS HE JIMIINEC CKOHOMIYHHMH, & 1 OKPEMUMU
MOJIITHYHUMU MOTHUBAMU y CBOIN 3JIOYMHHIN I1ISUTBHOCTI.

3BICHO, TakuWi CTaH CIpaB HE MOXE He JisikaTu. BOadaerhcs, 10 CBITOBA
CHIJTLHOTA Ma€ He Juile 00’€aHaTh 3YCWIIsA, a ¥ BiAHAWTH HOBI JI€BI METOIU 1
MexaHi3MH 3anoOiranHs 1. Ha Ham morus, cTaHyTh y Harojii Cy4acHi JOCSITHEHHS,
po3pobku B IT-cdepi, cmibHI omeparii CHenmiapo3aiIiB 1 CHencayk0 AEKITBKOX
KpaiH.

BucnoBku. IlizcymMoBytoun BUKJIaJCHE, 3a3HAYNMO, IO HA CYYaCHOMY €TaIri
PO3BUTKY CYCIIUIBCTBA TiJ TpPaHCHAIIOHATbHA OPTaHi30BaHA 3JIOYMHHICTh SIBIISE
co0010 O/IMH 13 BUILKX PIBHIB KPUMIHAJIBHOI €BOJIIOLIT, SKICHO HOBY (DOPMY pPO3BUTKY

oprasizauii 3JIOYMHHOCTI, X aHTHCOLIAJIbHA, MPOTUIPABHA ISJIBHICTh BUXOJUTH 32

© Tkauoea O. B., 2021 84



Theory and Practice of Jurisprudence. — 2021. — Issue 1 (19) ISSN 2225-6555
MEXI TEepUTOpii 1 IOPUCIMKINI OJHIET JIepKaBH, a Cy0 €KTaMH € CTiMKI 3JI0YMHHI
oprasizaiii, AisUIbHICTh 1 cdepa BIUIMBY SKUX TMOIIMPIOETHCA HE Ha OJIHY, a Ha
JEKUIbKa KpaiH, CYMIXHI J€pKaBH, PErioHU TOIo. BOHM [1t0Th y PI3HHUX perioHax
CBITy, MAalTh II€BHY CIEIlai3alliio, BUKOPUCTOBYIOTh PI3HOMaHITHI METOJH,
npuiiomMu (IIAHTaX, 3aJKYBaHHs, KOPYIILIHI CXeMH), a 00’ €IHYE iX CIiJIbHA MeTa —
OTPUMAaHHS HaJIBUCOKOIO (MaKCUMaJIbHOI0) MPUOYTKY 3 OJHOYACHUM 3a0€3ME€UEHHIM
MIHIMaJIbHOTO PU3HKY.

KpiM Toro, HUHI ICHYIOTh CHPHUSTJIMBI yMOBHM JUJIi TIONOBHEHHS JIaB
TpaHCHAI[IOHAIbHUX 3JIOYMHHUX 1 TEPOPUCTUYHUX OpraHizaiii, 30UIbIIEHHS iX
KutbkocTi. OnHak, sk cnpaBeauBo BimzHavaroTh €. JI. Ckymum 1 B. O.I'nmymkos,
«peaibHa cHUTyalld, 10 BigoOpaxae e(pEeKTUBHICTh CHUIbHOI OOpOTHOM 3
TPaHCHAI[IOHAIIBHOIO ~ 3JIOYMHHOIO  JISUTBHICTIO, XapaKTepU3ye€TbCcs THUM, IO
MO>KJIMBOCTI MTPAaBOOXOPOHHUX OPraHiB, SIK MPABUIJIO, OOMEXKEHI KOPJAOHAMHU JEPKaB,
y TOM 4ac sIK 3JI0YMHHI OpraHizallii MOIIUPIOIOTh CBOI 3B'SI3KM JIaJIEKO 32 MEX1 IUX
KopaoHiB. L{fo cuTyaliiro He0OXiJIHO 3MIHWUTH, PO3UMIUPHUBIIN cPepy MIKHAPOIHOTO
CHiBpOOITHUIITBA MTPABOOXOPOHHUX OpPraHiB Pi3HUX KpaiH. s mporo HeoOXiaHa, 3
omHOro OOKy, ImpaBoBa 0a3a JUIs 3A1IMCHEHHS CIiILHOI OOPOTHLOM 3 IIUM SIBUIIEM, a 3

1HIIIOTO — BUPOOJICHHS! KOHKPETHUX (POPM 1 ITporpam CHUTBbHUX Jii» [5].
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TpaHcHAIMOHA/ILHAST OPraHMW30BaHHASsI NMPECTYNHOCTh KAaK COBpPEMEHHOEe SIBJICHHE:
onpe/ejieHHe H OCHOBHbIE YePThI

B cmamve npoananusuposana cospemennas cumyayusi 8 Mupe ¢ No3uyull pacnpocmpanerus
MAKO20 He2aMmueHo20 SGNEHUs, KAK MPAHCHAYUOHANbHAS OP2AHU308AHHAS NPECMYNHOCHb.
Hoxazano, umo u3-3a ymeHbueHUs 6peMeHy NONadanust 8 opyeyio cmpany, a ¢ cmpanax EC ewe u
YCmpaHeHusi HeoObX00UMOCMU NPOXOACOEHUS MAMONCEHHO20 KOHMPOJIS, NPeCMYNHUKAM jleye He
MOALKO OLICMPO U OeCnpPensmcmeeHHo NONACmb, MaK CKa3ams, 8 OpPy2yl0 Yacmv NOIYUWAPUs, HO U
nepemecmumy, CNpmMamsbCs Uil CKPblms 3anpewer mogap, opyxcue u m.m.

ObocHosano, umo MpAaAHCHAYUOHANbHASL OPeAHU308AHHASI NPECMYNHOCMb NPeOCmAasisiem
co00U O0UH U3 BbICUUUX YPOBHEU Y20I06HO20 3BONIOYUU, KAYECMBEHHO HO8YI0 (opMmy pazeumus
Op2aHU3AYUU NPECMYNHOCIMU, UX AHMUCOYUATbHOE, NPOMUBONPAGHAS OeSIMENIbHOCHb 6bIXOOUM 34
npedenvl  meppumopuu U WPUCOUKYUU O0O0HO20 20CY0apcmedq, a cyovekmamu sAeiamcs
ycmouuugble  Npecmynmvle  OpeaHuzayul,  OesimeibHOCmb U chepa  GIusHUs  KOMOPbIX
PACHPOCMPaHsemcs: He HA OOHY, d HECKONbKO CMPAH, CONnpeoelbHble 20CYO0apcmed, pecuoHvl U
momy nooobnoe. OHu Oelicmeylom 6 pa3IUYHbIX PEeSUOHAX MUPA, UMEIOM  ONpeoeieHHYIO
CReyuanu3ayuro, — UCHOIbL3YIOM  pPA3IudHble  Memoovl, npuemvl  (WAHmMadc, 3anyeusauue,

KOPPYNYUOHHblE CcXembl), a o00veouHsem ux obwas yeib — NOJNYYEHUEe CBEPXBbICOKO20
(MaxcumanbHo2o) npubbLIU ¢ 00HOBPEMEHHBIM ObecnedeHuemM MUHUMANbHO20 PUCKA.
Kirouesble cjaoBa: TpaHCHAIMOHATbHAS OpraHU30BaHHAs MIPECTYIMHOCTB;

TCPPOPUCTUUCCKUC OpraHu3aliiv; METOLIL,; HT-C(I)epa; HOBEHIIINE TEXHOJIOTHH.
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Transnational organized crime as a modern phenomenon: definitions and main
features

The article analyzes the current situation in the world from the standpoint of the spread of
such a negative phenomenon as transnational organized crime. It has been proven that by reducing
the time of entry into another country, and in EU countries also by eliminating the need for customs
control, it is easier for criminals not only to quickly and unhindered to get, so to speak, to another
part of the hemisphere, but also to move, hide or hide goods, weapons, etc. In addition, a powerful
impetus to criminal activity was given by globalization, the development of modern technologies, in
particular, methods, techniques, programs used in modern banking, facilitated the implementation
of international criminal agreements, and the electronics revolution gave criminals, including
criminal organizations, access to new means and methods of obtaining funds.

It is substantiated that transnational organized crime is one of the highest levels of criminal
evolution, a qualitatively new form of crime organization, their antisocial, illegal activities go
beyond the territory and jurisdiction of one state, and the subjects are sustainable criminal
organizations, whose activities and spheres of influence applies not to one but to several countries,
neighboring states, regions, etc. They operate in different regions of the world, have a certain
specialization, use various methods, techniques (blackmail, intimidation, corruption schemes), and
are united by a common goal — to obtain a very high (maximum) profit while ensuring minimal risk.

Key words: transnational organized crime, terrorist organizations, methods, IT sphere, latest
technologies
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MMOHSTTS 3AXUCTY TPAB
3ACYJKEHOTO

Pomanoe Muxaiino Bacunvosuu,
Kauo. 1opuo. HaykK, 0oy.,
doyenm Kagheopu Kpuminonoz2ii
i KPUMIHATILHO-8UKOHABYO20 NpAsd,
Hayionanvnuii opuouunuti ynieepcumem
imeni HApocnasa Myopoeo,
Ykpaina, m. Xapkis

e-mail: rmih(@ukr.net
ORCID 0000-0001-8236-5780

Poszenanymo nowamms 3axucmy npae 3acyodrcenozo. Asmop 8uxooums 3 mozo, wo 3axucm
npas 3acyoxcenux € cneyugiunum uoom OIisANbHOCMI, AKA Ma€e 0azamo8eKmMopHull 6NIUE Ha
KPUMIHATILHO-8UKOHABYI NPABOBIOHOCUHU, A NPABA 3ACYOHCEHO20 MAMb NOUMUBHE 3HAYEHHS
(badicana yinHicMb) U OXONIIOIOMb He Juule CMamycoymeoprwyi npasa, a U IiHwi npasa
3acy0oiceno2o, AKi 3 YPAXYy8aHHAM U020 CReYiaibHO20 CMamycy, Mawoms ocooausuii adoo
YCKNaoHeHul nopsaook peanizayii. Ilpu ybomy 0CHOBONOIONCHUM OIS PO3YMIHHA 3MICIY 3AXUCTY
npag 3acy0dceno2o € me3a npo me, W0 NpaAa 3AcCyOHCEHO20 BGUCMYNAIOMb 2YMAHIMAPHONO
YIHHICMIO, OCKINbKU 80HU CHPUSIOMb PO3BUMK) NPABOCEIOOMOCHI MA PO3YMIHHIO YIHHOCMI Npasa
AK IHcmpymenmy, 30amHomy Haoagamu 3axucm. [Ipononyemvcs posensdamu 3acy0nHCeHo2o 5K
NPeOCMAHUKA MAaK 36aAHUX 6PA3IUSUX KAame20pill, OCKIIbKU ye NIOKpecaioe obmednceHicmy
CMamycy 3acy0iceHo20 i CKOpoUeHull apcera 3acobis 1o2o 3axucmy. Taxuii nioxio mae 3a memy,
8 MOMY YUCH, U 3aN00INCHY QYHKYIIO, OCKIIbKU NPABOBULL | COYIANbHUN CIMAMYCU 3ACYOHNCEHO20
NOBUHHI 6Mpamumu 03HAKU POMAHMUYHOCMI Ma NPUEAdIUBOCTI.

Cmeepoocyemuvcs, Wo 3axucm nompeoye uimkux aiecopummise ma Mexanizmie peanizayii, sKi
NOBUHHI Oymu 3a0e3neyeni CUCMeMO 2apaHmill i NOEOHAHI 8 €OUHY B3AEMONO8 S3AH)Y CUCMEM)Y.
Haoaemuvca asmopcvke 8usHaueHHs NOHAMMSA 3AXUCMY NPA8 3ACYONHCEHO20, AKe BKIIYAE 8 cebe
ampubymueHi 03HAKU Yb020 THCIMUMYNLY.

KurouoBi cioBa: mpaBa 3acyJDKEHOIO; 3aXHUCT IIpaB 3aCy/KEHOro; 3a0€3NEUYEHHs IpaB
3aCy/IPKEHOT0; MEXaH13MHU 3aXUCTY IMPaB 3aCy[KEHOI0; CUCTEMa 3aXUCTY MpaB 3aCyIKEHOTO.

Beryn. Sk cBiquuTh MpakTHKa BUKOHAHHS KPUMiHAJTBHUX MOKapaHb, a TAKOXK
OCTaHHI pileHHs €BPONEHCHKOTO CYy 3 MPaB JIFOJAWHHM, 3aXHCT TIPAB 3aCYyHKCHOTO B
HaIIi Jep)kaBl 3HAXOIUTHCS B 3apOJKOBOMY CTaHl. BopHouac 1ie nae miacTaBu
BBKATH, IO CHOTOJHI ICHYe pealbHUN IIMaHC 3alo4aTKyBaTH 1 CTBOPUTH
TEOPETUYHO-HAYKOBE Ta HOPMATHBHE MATPYHTS JUISI CTBOPEHHS I[OTO MPABOBOTO
dbenomeny. Ane st #oro ¢GopMyBaHHS HEOOXITHE BU3HAYEHHS TIOHSTTS 3aXUCTY
NpaB 3aCy/HKCHHX.

AHani3 JiTepaTypHUX [JdaHUX 1 [OCTAHOBKA 3aBJaHb AOCJiIKECHHS.
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[ToHsATTS 3aXxMCTy TpaB 3aCy/PKEHHUX Y HAYKOBIW JiTepaTypi Hapasi HE OTpUMAJO
MOHOTpa(IYHOTO JOCHIDKCHHS, Xoya JesKi JOCTIIHUKH PpO3TJIsgald IpaBa
3aCY/DKEHUX Y KOHTEKCTI 1HIIMX MPaBOBHUX 1HCTUTYTIB. Cepell TaKMX MOKHA Ha3BaTH
mpari Takux BueHmx, sk K. A. AstyxoB (K. A. Avtykhov), O. B. Jluconmen
(O. V. Lysodied), A. X. Crenantok (A. Kh. Stepaniuk), B. A. Yosrau
(V. A. Chovgan), 1. C. fkoBeup (I. S. Yakovets). Ane 3aBaaHHfiIM CTaTTi €
dbopMyIIOBaHHS BU3HAYEHHS MOHATTSA 3aXUCTY IpPaB 3aCyKEHOTO, SIK crienudiyHol
paBoOBOi MismbHOCTI. [le muTaHHS cTano akTyadbHUM B OCTaHHI POKU i MOTpedye
JOCIIIKEHHS Ta OOTPYHTYBaHHS.

Bukiaa ocHOBHOro marepiajdy. 3BakKaloud Ha IIOCTaBJICHE 3aB/aHHS,
BBAKAEMO 3a HEOOXIJHE Ha pIBHI HAYKOBOTO MPUITYLIEHHS OKPECIUTH HH3KY
BUXIJTHUX TE€3, SAKI MOTPEOYIOTh PETEIHLHOTO PO3TisAy 1 3’scyBaHHS. OCHOBHUMH €
TaKi:

—paBa 3acCy/P)KEHOT0 MarOTh TO3UTHUBHE 3HAyeHHs (Oa)kaHa IIHHICTb) 1
OXOILUTIOIOTh COOOK0 Ha JIMIIE CTaTyCOYTBOPIOIOUl IpaBa, a ¥ 1HII TIpaBa
3aCy/KEHOTO, sIKI 3 ypaxyBaHHSM HOTrO CHEIiaIbHOTO CTAaTyCy, MalTh OCOOTWBUI
a00 yCKJIQJIHCHUH TTOPSIIOK peari3aliii;

— IIpaBa 3aCyPKEHOT0 € TYMaHITapHOIO IIHHICTIO, OCKIJIBKA BOHHU CIPHUSIOTH
PO3BUTKY MIPABOCBIIOMOCTI Ta PO3YMIHHIO LIIHHOCTI MIPaBa K IHCTPYMEHTY, 3AaTHOIO
HAJ[aBaTH 3aXUCT;

— 3aCYJDKEHOTO0 HEOOXITHO PO3MISiAaTH SK MPEJCTaBHHUKA TaK 3BaHUX
BpaznuBUX Karteropiil. Takuil miaxig mae 3a MeTy, B TOMY 4YHCIl, i 3aM001KHY
(GYHKIIII0, OCKUIBKY MTPABOBHH 1 COLIAIIBHUIN CTaTyCH 3aCyHKEHOTO MalOTh BTPATUTH
O3HaKU POMAHTUYHOCTI, MPUBAOIUBOCTI. Posib 3acyKEHOro 3 reposi-CTpakIasbls
MOBUHHA MEPETBOPUTHCS HA POJIb COLIATILHO HEOIAronoly4Hoi 0coow, sika moTpedye
JIOTIOMOT'H, CTOPOHHBOI y4acTi, MATPUMKHU Ta TATPOHAXKY;

— 3aXUCT NOTPeOy€ YITKUX AITOPUTMIB 1 MEXAHI3MIB peajii3alii;

— MEXaHI3MH 3aXHUCTy MaIOTh OyTH c)OPMOBaHI B CUCTEMY.

Ha mnamy payM™mKy, po3risg HaBeAeHMX Te3 1 iX MiATBEppKeHHS abo

CIIPOCTYBAHHA IO3BOJINTH C(l)OpMy.THOBaTI/I IMOHATTA 3aXHUCTY IIpaB 3aCy/KCHOTI'O, SIKC
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OyJie OXOTUTIOBAaTH aTPUOYTHUBHI 03HAKH ITLOTO TIPABOBOTO SIBUIIIA.

Sk Oyno BU3HAYEHO, 3aXHCT € OJIHAM 13 BHJIIB 3a0€3MeUeHHs IpaBa. 3 IbOro
TBEPKEHHSI MOKEMO J1MTH BUCHOBKY, 110 3aXUCT MOXKJIMBHI BIZHOCHO IpaBa. Ake
OCHOBHOIO O3HAKOIO € Te, L0 MpaBa 3aCyKEHUX 3HAXOIATHCS B MEXax MPaBOBOTO
MoJig 1 caMe TOMY BOHHM OTPUMYIOTh, & TOYHIIIE — MOBUHHI OTPUMYBAaTH MPaBOBUMN
3aXUCT. Bkl TOro, BOHM HE MOXYTh HE MaTH MEXaHI3MIB IMPABOBOT0 3aXUCTY, SKIIIO
BOHM BH3HAYEHI SK MpaBa. 3BakKaloyud Ha Te, II0 MpaBa JIIOJAUHU € COI1aJIbHOI0
I[IHHICTIO, BOHU € HEOOX1IHUMU JIsl ICHYBaHHSI Ta peajizallli CyCrniJibHUX BIJIHOCHH,
iX 3aXMCT CTae eJEMEHTOM €IUHOTO MEXaHI3My, SIKWW, y KIHIIEBOMY paxyHKY,
CIpSIMOBaHUI HE JIMIIIE HAa TTPABOBUH OIK peasbHOCTI, a i Ha Te, 00 3a0e3reuyBaTH
LUTICHICTh CyCHUIBHUX BIAHOCHH. be3 3axucTy mpaBa BOHO HE OTPUMYE CTIMKOCTI i
He 31aTtHe (popmyBaTH paBoBUi MOPAIOK. OTKE, SKIIO MU BEIEMO MOBY TPO 3aXUCT
npaB 3acCyJDKEHOT0, a priori MU pO3yMieMO OakaHl LIHHOCTI, MPUYOMY BOHHU €
Oa)KxaHMMM HE JIUIIE JIJIS 3aCYAXKEHOr0, a M JJI CyCHIIbCTBA B LIJIOMY.

TyT HE0OXiTHO PO3MEXKYBATU MOHSATTS «3aXUCT» 1 «FAPAHTYBAHHS, OCKUIBKH
OCTaHHE TaKOX Ma€ Ha METI HaJaHHS CTIMKOCTI mpaBoBigHOocHHaM. Cij 3a3HAYUTH,
10 TIOHSITTS «TapaHTis» B IOPUIUYHIN HAyIll BUKOPUCTOBYETHCSA JOCTATHBO ITUPOKO,
ajie KO>KHa Tally3b MpaBa Hajae crenu@iuyHl pUcH rapaHTisiM, SKi BAUKOPUCTOBYIOTHCS
y BIINOBIJHIA Tpyli OPaBOBIAHOCHH. ToMy choepily 3BEpPHEMOCS /0 3arajbHOIO
BU3HAYCHHS MOHATTS «rapaHTis». CIIOBHUK 1HITOMOBHHX CIIiB BU3HAYA€ TApPAHTIIO SIK
colllaJIbHE SIBUILE, SIKE 3a0e3Ieuye JOCSITHEHHS KOHKPETHOIO pe3yJibTaTy, CTBOPIOE
YMOBH JJis1 (DYHKIIIOHYBaHHS NEBHUX CyCcHUIbHUX BimHOCHUH [1, c. 130]. Buxonduu 3
TaKOro BHU3HAYEHHSI, TAPAHTIIO I[IJIKOM MOXHa BIJIHOCUTH JI0 3ac001B 3a0e3neueHHs
IpaB, OCKIIBKH iX METOIO Ta (DYHKIIIOHAJTLHUM ITPU3HAYEHHSM € CTBOPCHHS YMOB JIJIS
CTaOUTBHOTO ICHYBaHHS CYCHUIBHUX BITHOCHMH. Meka MIXK TapaHTyBaHHSIM 1
3aXMCTOM MPOXOJUTh y TOMY, B SIKM MOMEHT «IpaIlO€» BIAMOBIAHUN MPaBOBUMN
IHCTUTYT. SIKIIO MU BEJEMO MOBY IpPO TapaHTiiO, BOHA € TUM 3acO000M, KU
3MIIACHIOE BIUIMB HA TMPaBOBITHOCHMHHU JIBOMAa CIIOCOOAMHU: HUISIXOM Camoro (akrty
CBOT'O ICHYBaHHS 1 IUIAXOM 1i BUKOPUCTAHHA Yy pa3i MOPYILIEHHS MpaBa Yd MOPSAKY

3IACHEHHSI MPaBOBIJHOCUH. AJie BOHA 3aBXJIM IOB’si3aHa 3 «IepeadauyBaHUM»
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PO3BUTKOM MO, TAKUM PO3BUTKOM, SIKHI BiJIOYBAa€ThCS Y MEKaxX OCHOBHOI IpyIH
npaBoBigHocHH. Lle cutyarris, Tak 6u MOBUTH, 0€3KOH(IIKTHA.

Ha BiaMiHy Bi rapaHTii, 3aXUCT € TAKUMHU IPABOBIAHOCUHAMM, SIK1 ITOB’sA3aH] 3
OCHOBHMMH NUISIXOM iX peamizamii B CHUTYyailii, KOJM OCHOBHI IPaBOBIIHOCUHU
nopyuieHi. IcHye KOHQIIKT, SKU MPU3BOAUTH 10 TOTO, IO CyO’ €KT 3BEPTAETHCS /10
3aXMCHUX MEXaHI3MIB. 3a3BUYail Takl MEXaHI3MU MalOTh MDKIay3€BHI XapakTep 1
I1JT Yac peatizallii 10 3aCTOCYBaHHS OEPYThCS HOPMHU PI3HUX Tajly3eu mpaBa. Ajie 1
oOCTaBMHA HE CBIJYUTH MPO TE, IO BOHU HE MAIOTh OCOOJIUBOCTEH y pasi, SIKIIO MU
BEJEMO MOBY IIPO 3aXMCT MpaB 3acymkeHuX. Sk chopmynabOoBaHO B Te3l, SIKY MU
BB)KAEMO 3a HEOOXiJHE OOTPYHTYBAaTHU, OCOOJIMBICTh 3aXUCTY MPaB 3aCyIKEHOTO €:
mo-Tepiie, e MpaBoBHU xapakTep Onara, sike MiAJIATae 3aXUCTY; MO-Ipyre — Te, M0
3aXMCTOM OXOIUTIOIOTHCS HE JIMIIE CTaTyCOyTBOPIOIOU1 MpaBa 3acyKEHOro. Y poOoTi
«3aKoHH1 1HTEpPECH 3acy/HPKEHOTO» HaMHu OyJI0 HaroJioIIeHO, 0 BECh KOMIUIEKC
HAJICKHUX 3aCy/DKEHOMY IpaB MOXHA YMOBHO TMOJITUTH Ha CTaTyCOYTBOPIOIOYI Ta
iHII1 (3aranpHi) mpaBa 3acypkeHoro [2]. Ilepmni — 1e Ti, IO Jal0Th HAM 3MOTY
Oe33amepeyHo BHU3HAYATH, WIO BIANOBIAHUN CyO’€KT € 3acymkeHuM (IpaBo Ha
noOayeHHs, MPaBO Ha BUTpPAyaHHS TPOIIOBUX KOIITIB, MPaBO Ha BIJABIAYBaHHS
Mara3uHy KoJIoHii Tomo). Jlo apyroi rpynu Hajexarb Ti, 110 MPUTaMaHHI OyJib-
AKOMY CyO’€KTy ¥ MOXYyTb OyTH Ha3BaHl NpaBaMH TIpPOMaJsHHHA abd0 IpaBaMu
JroAuHM (MTpaBo Ha 1H(OpPMAILIil0, TPAaBO HA MEIUYHY JAOMOMOTY, IPABO HA YKJIaJICHHS
nuiro0y, mpaBo Ha mpaito Tomio). Ll rpyna mpaB He Jae HaM MOXKIIMBOCTI OJpa3y
BIIEBHUTHCS, 1110 NIEPE HAMM 3aCyIPKEHHI, OCKUJIBKU Takl MpaBa HAJIEXKaTh Oy 1b-sK1i
moauHl. OTKe, KOJIM MU BEJEMO MOBY MpO 3aXHCT IMpaB 3acCy/KEHOro, HEOOX1THO
pPO3yMITH, 110 BiH MOBHMHEH MOLIMPIOBATHCS ¥ MaTH BIANOBIJIHUNA apceHan 3aco0iB
JUIsL BCIX TpyNm TIpaB, HE3aJNEXHO BIiJl TOTO, aKTyallbHI BOHH BHKJIIOYHO IS
3aCY/DKEHOTO0 YW mepeadadaroTh  BIAMOBIIHI  MOXJIMBOCTI Uil OyAb-SKOTO
rpoMajsiHiHA. 3pO3yMiIo, MIO CTaTyC 3acCy/KEHOTO0 BHOCUTH 3HAUHI KOPEKTHUBU Y
MOPSAOK peajizallii 3aralbHuX MpaB. AJle 11e He BIIMIHSA€ HEOOXiTHOCTI 3aXHIaTH IIi
npasa.

Cnil miaKpecauTy, M0 HEOOX1IHICTh 3aXUCTy MpaB 3acCyKEHOTO 3yMOBJICHA
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HE JIUIe MIPKyBaHHSMH 3arajbHOTyMaHITapHOro xapakrepy. OCHOBHA MpHUYWHA, Y
3B’SI3KYy 3 SIKOIO TpaBa 3acCy/PKEHOro B ycix cdepax HOro >KUTTS TMOBHUHHI MaTH
HaJICKHUW PIBEHb 3aXHCTY, MOJISITa€ B TOMY, 110 CTaTyC 3aCyJKEHOr0 caMm Mo coOi
HaKJIaJa€e TeBHY crenudiky Ha TOpAIOK peanizaiii BCix 03 BHHATKY HOTO TpaB.
Bbynap sike mpaBo 3acy/DKEHOTO, HaBiTh 3 YMCIA THX, [0 HE TIOB’sA3aHi Oe3mocepeHbo
3 MOPSAKOM BiAOYBaHHSA IIOKapaHHS, MalOTh OCOOJMBUM, a IHOAl YTPYJIHEHUU
MOPAZIOK peanizamii. Y NeskuxX BUIAAKaX 3aCyPKEHOMY Ba)KKO a00 HEMOXKJIUBO 0e3
CTOPOHHBOI JIOTIOMOTH peaji3yBaTH HaBiTh MPOCTE IMpaBo. [IpukmamamMu Takux
CUTYyaIllil MOKYTh OYTH TMpaBa Ha OTPUMAaHHS COIIANBHOI oroMoru abo nencii. Ctan
crpaB y Iid chepi OyB MpeIMETOM HAIIOTO JOCIIKEHHS 1 HEJOJIKHA IPaBOBOIO
pEryJIIOBaHHSI COII1aTbHO-€KOHOMIYHHUX MPaB 3aCyXKEHUX PO3TISHYTO y poooTi [3]. 3
TOTO Yacy 3aKOHOJABCTBO 3MIHWJIOCS, aje IMpaBa 3acy/DKCHHX BCE 1€ HE MAaloTh
HAJIEXKHOTO PEryJIIOBaHHS rapaHTyBaHHS 1 3aXUcTy. Buxoasuu 31 cnenudiku crtaTycy
3aCyJKEHUX, crielu(piKy MpaBOBITHOCHH, Y4aCHUKaMU a00 cy0’€KTaMu SKUX BOHU €,
IpaBa MOBUHHI MaTH B TOMY YHKCJIl 1 CIIeIialbHI MEXaH13MHU 3aXHUCTY.

HacrynHoto Te30r0, sika mnoTpedye po3risily W TICHO TIOB’si3aHa 3
MOTIEPETHBOI0, € TIOJIOKEHHS TPO T€, IO TpaBa 3aCy/KEHOTO € TYMaHITapHOIO
IIHHICTIO. PO3yMIHHS 1IBOTO TOJOKEHHS HACTIPABIl € BEJIbMU BaXKJIUBHM, OCKUIBKU
camMe BOHO JIO3BOJIE JAOMOBHUTH JOKTPUHY MpaB JIOAUHU Ta copmyBatu (HheHOMEH
IpaB 3aCyKEHOro 1 iX 3axucTy. Sk Oys0 BKa3aHO BHILE, HAABHICTH ()EHOMEHY IpaB
3aCy/DKEHOr0 Ta 1X 3aXUCTy CTBOPIOE CBO€pIAHY aTtMmochepy BIEBHEHOCTI
3aCyJIPKEHOT'0 Y CBOEMY CTaTycCl 1 Horo 0€3rneyHoMy MOJIOXKEHHI, a 3 00Ky CyCHiIbCTBA
— y COPUMHATTI 3aCyPKEHOTO SIK MOBHOIIHHOTO Cy0’€KTa MPaBOBIAHOCKH. [cHYyBaHHs
TaKOTO CTaHY € BOKJIMBUM €JIEMEHTOM MTPABOBOTO MOPSIKY.

Y poboTi «lliHHICTH MpaBa: aHTPOMOJIOTIYHUA BUMIPY» MPABO BU3HAYEHO SIK
I[IHHICHE 3a CBOEI0 NMPHUPOAOI0 YTBOPEHHS: BOHO € JIESKOI0 CHUCTEMOIO «HAJIEKHO
OyTu», a OTXKE, CUCTEMOIO 3araJibHOOOOB’I3KOBUX, CEMAHTUYHO (CTOCOBHO 3MICTY)
OpPIEHTOBAHUX 1IcAIbHUX YTBOPEHb — HOPM COIIaJIbHOCTI Ta KOMYHIKallii Jtoaeu [4,

c. 352]. Ekcrpamonorouu 1i¢ BHM3HAYEHHS Ha IpaBa 3acy/KEHOT0, MOXKEMO

© Pomanoe M. B., 2021 92



Theory and Practice of Jurisprudence. — 2021. — Issue 1 (19) ISSN 2225-6555

CTBEp/KYBaTH, 10 BOHU € CBOEPIIHOIO CHCTEMOIO, SIKa BU3HAYA€ T€, SK «IIOBUHHO
OyTH» y BHUIagKax KOMYHIKAI[H 13 3aCyKeHUM. AJKE 3aXUCT MPaB 3aCyKEHHUX 1€
BIJIHOBJICHHSl Ta MiATPUMAHHS COILIAJIBHO 3HAYYIIUX Ta Oa)KaHMX BIJIHOCUH MIX
3aCy/DKEHUMHU Ta IHIIUMH Cy0’€KTaMu (B TOMY YHCIII IHIIUMU 3aCYUKEHUMHU).

Po3yminHs TOTO, 1110 TTpaBa 3aCy/KEHOTO 1 X 3aXHUCT € COIIaJbHOI0 HIHHICTIO,
3aKJiaJla€ OCHOBHU TOBard 10 MpaBa, JOBIPH 10 HBOTO SIK COIAIbHOTO PETYIATOPA,
3M1aTHOrO0 €(EeKTUBHO BIUIMBATH Ha CYCHUIbHI BIJHOCHMHHU. SKIIO MpaBo 37aTHE
3aXUINATH TIpaBa HaAMOUIBIT OOMEXKEHUX Cy0’ €KTIB, 1€ O3HAYAE, 1[0 BOHO € PeaTbHUM
1 JI€EBUM 1HCTPYMEHTOM, SIKHM TOPOKY€, 3MIHIOE 1 TPUIIMHSAE TIE€BHI TPYIU
MPaBOBITHOCHH. BimuyTTss 3aXuIIeHOCTI € €JIeMEHTOM O€3MeKH, SKUW Haaae
BIIEBHEHOCTI Yy BJIACHOMY COIlIaIbHOMY CTaTyCi caMOMY 3acy/DKEHOMY, a TaKOX
1HIIUM 0oco0aM, K1 HE € 0OMexeHUMH B mpaBax. Kpim Toro, 3a0e3nedeHHs 1 3aXUcT
npaB 3acCy/PKeHHUX MIABUILYE pPIBEHb IPaBOCBIJOMOCTI W TIPAaBOBOi KYJIbTYpH,
0COOJIMBO 3 ypaxyBaHHAM cy10Boi npakTuku €CI1JI.

[Ile opniero mpoOnemoro, sika Mae OyTH po3B’s3aHa y 3B's3Ky 13
3a0e3MeUeHHsIM NPaB 3aCyXKEHHX 1 1X 3aXHUCTOM, € HasiBHICTh MEBHOI pOMaHTH3AIlll
o0pa3y 3J0YHMHIIS, HOro CBOEPIAHOI «mpuBabmuBoCT». Hepigko 3acymxeHuit
CIPUMMAETHCS SK TEPOU-CTpaKIajelb. 3HAYHY pPOJb Yy IIbOMY MPOIECi Bimirpae
3JI0YMHHA CYOKYJIbTYpa, siIka B HaIllli KpaiHi Ma€ TOCTaTHHO MII[HI KOPEH1 1 MO3HUIIii B
cycniabcTBl. OropraHHs POMAHTUKOIO, a JIEKOJM W 3aXOIJIEHHSIM OCOOMCTOCTEH
CepiiHUX YOUBIIb, TEPOPHUCTIB, 3JIOYMHHUX ABTOPUTETIB, «IaxaHiB», MIKHAPOIHUX
37041iB crpusie (HOPMYBAHHIO Y JIIOAEH MO3UTUBHOI YCTAHOBKM Ha 3JIOYMHINB [5,
c. 173]. Icnye HnaBith mnpaktuka €CIIJI, noB’s3aHa 3 ¢GEeHOMEHOM MO3UTHBHOTO
CIOPUMHSATTS 3JI0YMHIIB, 1X repoizamiero. Tak, €BponelcbKkuid cyj 3 MpaB JIOJUHU
yXBaJlUB PIlIeHHA y crpaBi «AnbpTiHac npoTu Typeuunnm» (3asBa Ne 50495/08). ¥V
1972 p. uneHn ABOX HE3aKOHHMUX TYpEIbKUX OpraHi3alliii B3sUlM B 3apYyYHUKU TPHOX
rpomagsH Cnonyuyenoro KopomiBcTBa, siki mpautoBanu Ha BiicbkoBid 0a31t HATO.
MerToro 3axoruieHHs1 OyJi0 MepenIko KaHHsI BUKOHAHHIO CMEPTHOI Kapu MOOpaTUMIB.
Uepes nekinbka JHIB BIMCHKOBA IMOJIIISI IPOBENAa OMEPAIlil0 Yy MICIl YTPUMAaHHS
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3apy4YHHKIB, ajie HEBAAJIO: 3apyYHUKU OyJIM CTpadeHi, a BCi, KpiM OJHOTO, BUKpaIadi
— BOUTI TiJ] 4ac MepecTpUIKH.

V¥ Oepesni 2007 p. B nepioguyHOMY BUAaHHI nmaHa JlkuxaHa AnbTiHTaca 0yJio
ormyOJikoBaHO cTaTTi0O «M. Ta HWOro apys3i BcCe M€ >KMBI KyMHUPH MOJOII», €
ONMKCYBAJIMCh MOBCTAHII «0€3KalICTHO BOUTHUX» «KyMHpiB». Uepe3 Jekuibka AHIB
J0oro 3BUHYBATHJIM Y BUYMHEHHI 3JI0YMHY, IO MOJIATAE y TpONaraHii 3JI04UHIB a0o
snounHiiB. CyJ BuU3HaB AJIbTIHTaca BUHHUM 1 TNPUCYAMB ITpad y po3Mipi,
ekBiBaJiecHTHOMY 430 €Bpo. 3acy/KeHU 3BepHYBCs 10 €BPOIEHCHKOro Cy1y 3 MpaB
TOaUHU. 30Kpema, Mocwiardnch Ha cT. 10 (cBoOoma BUpaKeHHS TOTJISIIB)
KoHnBeH11ii mpo 3aXucT mpae JIFOAWHN Ta OCHOBOIIOJIOKHUX CBOOOI, BIH CKap>KUBCS Ha
NOPYLIEHHSI CBOE€iI CBOOOJM BUPAXXEHHS MOTJSAAIB Yy 3B S3KY 13 3aCyDKCHHSIM. Y
CtpacOyp3i BUXOOWIM 3 TOro, IO 3aCy/KEHHS AJbTIHTaca B KpPUMIHAJIBHOMY
MOPSZIKY CTAHOBHJIO BTPYYaHHS y MPaBO Ha CBOOOMY BHpakKeHHS mormsimiB. I 1e
BTPYUYaHHS I€pECiIyBajO 3aKOHHI I[UIl: 3aXHMCT HALIOHAJNBHOI O€3MeKu Ta
IPOMAJICBKOI Oe3meku, 30epeXeHHS TEepUTOpiadbHOI IUIICHOCTI Ta 3amoOiraHHs
3nounHaMm. CtarTs Oyia omnyOliKoBaHA B HAIpPY>KEHOMY COLIAIbHOMY KOHTEKCTI B
PIYHHITIO TUX TOMAIN, SKI 3aJUIIAIACS YYyTJIMBUMHU JJI1 YACTUHU CYCHUIbCTBA. Y
MaTepianl ONMUCYBaUCA i WICHIB HE3aKOHHUX OpTaHi3alliil y CXBaJIbHUX TEPMIHAX
32 repoiuHy MOBEIIHKY «MOJIOAMX PEBOJIIOLIOHEPIBY, sKa, SK CTBEPIKYBaIOCH,
3pobmiia iX «kymmpamu Mojomai». | i Bupa3d MOXIMBO PO3TISAATH SK Taki, IO
MPOCJIABIISIOTh a00 MPUHANWMHI BUIIPaBIOBYIOTh HACWILCTBO [6]. [Ipukiagamu Takoi
pOMaHTH3alli €, B TOMY YHCJIl, BCIM BIJOMHI CTOKIOJIbMCHKUIA CHUHIPOM.

Bce me € cBigUeHHSM TOro, IO 3JIOYMHHICTH, SIK COIllaJIbHA TpaKTHKa,
37IOYMHII Ta 3aCy/UKCHI Jalleko HE 3aBXKAW CHPHUMAIOTHCS CYCHUTLCTBOM a00
OKpEMHUMH MOro 4YacTMHAMM SK HETraTUBHE colliayibHe siBUILE. biibim Toro,
KpUMIHAJIbHA CYOKYJIbTYpa CIPUHUMAETHCS JACSIKUMHU BEPCTBAMHU HACEJIEHHS SIK I1OCh
HOpPMAJIbHE 1 HaBITh NPUUHATHE. [MIOCTpali€r0 MO3WTHBHOIO CIPUMHATTA TaKHX
«IIIHHOCTEW» € TOMUPEHHS «OJaTHUX» IMICEHb, TAK 3BAHOTO «IIMAHCOHY» (KW, 10
pedi, He Ma€ HIYOro CHUIBHOTO 31 CHPaBXHIM IIAHCOHOM), KpUMIHAJbHA TeMaTHKa

0araTb0X XyJ0XKHIX Ta TEIEBI3IHHUX (PUIBMIB TOILO.

© Pomanoe M. B., 2021 94



Theory and Practice of Jurisprudence. — 2021. — Issue 1 (19) ISSN 2225-6555

AJKe, HA Halry AYMKY, OJHUM 13 KOMIUIEKCHUX, YHIBEpCAJIbHUX (DAKTOPIB,
KWW 37aTHUN BIUIMHYTH SK Ha 3JIOYMHHICTh, TaK 1 HA HOpMAaJi3aIlilo CTaBJICHHS 0
3aCy/DKEHOro K 0 OcoOHW, [0 Ma€ MpaBa 1 BHMAarae IOBa)KaTW il TIOHICTh, €
TUCKpeauTalliss 00pasy 3J0YMHIIS 1 3aCy/KEHOTO, (JOPMYBAaHHS CTABIICHHS JI0 TaKUX
0Cci0 SIK 0 THUX, XTO BJAETHCA JI0 MOMIIKOBUX 1 O€3MEPCIEKTUBHUX COIIAIbHUX
MPAKTUK. 3J0YMHENb 1 3aCy/DKCHHH TIOBHHHI OTPHMATH «CTAaTyC» BPa3IUBOI
kareropii. Ile Ti, XTo He 3MIr amanTtyBaTUCA O COI[laJbHO-HOPMATUBHUX 1
NPUIHATHUX «IPaBUJI TPW», T1 XTO 3AJIMIIMBCA 1032 MEXaMU HAHOUIbII I[IKaBUX 1
0araToOBeKTOPHUX BITHOCHH. 3JTOYMHEID 1 3aCY/DKEHUA MAIOTh CTaTH «HEIIKAaBHMU,
a OCh 3JIaTHICTh 3MIHUTHCS, HaOyTH TaKWX O3HAK 1 HABUYOK, SIKI JaJyTh 3MOTY
IHTErpyBaTUCh Yy BIJHOCUHHM, fKI € OUIbII NEPCIEeKTUBHUMH, IOBUHHO CTaTH
MOTHBYIOYMM  €JIEMEHTOM. Aje i  1mporo, Oe3yMOBHO,  HEOOXiTHO
IIPOJIEMOHCTPYBATH 3aCyPKEHOMY, 1[0 HOT0, TIOTIPH BCE, € 3a 110 IMOBAYKATH 1 10 BiH
Ma€ BCl MOTEHLIMHI MOXJIMBOCTI Ta B MOJAJBIIOMY 3aJUIIATUCA I[IKABUM JJis
CYCIIUJIbCTBA B IIUIOMY Ta OKpEMHX HOTO WIEHIB. 3aBJlaHHA y>K€ CKJIaJiHe, ajie 3a
JIOTIOMOT 00 3aC001B MacoBoi iH(GOpMaIlii IIIKOM peayibHe.

3p0o3yMiji0, 10 3MiHA MOJIEII CIIPUHHSATTS 3aCy/IKEHOTO SIK B CYCIIJILCTBI, TaK 1
nepconanom JIKBC, morpebye He nekmapaiiiii, a CHUCTEMHOrO0 i TMOCIIIOBHOTO
NIIX0y, AKUU MOBUHEH MaTH YITKI ¥ Mpo30pi anropuTMu ix peanizauii. [{g Bumora
CTOCYIOTBCSI 1 3aXHCTy TIpaB 3acy/KeHoro. I[IpudomMy B MEBHOMY CEHCI MOXKEMO
CTBEP/DKYBATH, IO 3aXHCT TPaB 3aCy/HKECHOTO Ma€ BUPINIAJIbHE 3HAYCHHS B IIBOMY
IIPOLIEC], OCKUIBKM CaM€ MOXJIMBICTh €(EKTUBHO 3aXMILATH CBOI MpaBa CBIIYUTH PO
Te, 110 JepkaBa 1 CYCHUIbCTBO TOTOBI JO TOT0, L0 3aCy/KEHUH MOXKE aKTUBHO
BITUBATH HA TPABOBIHOCHHHM, 30KpeMa IUISIXOM BiJIHOBJICHHS MOPYIICHOTO IpaBa.
Crig migKpecanTH, Mo IS yCHiXy BIPOBAKEHHS TaAKUX 3MIH YK€ BOXKIIUBUM € T€,
00 3acypkeHi Oynu 0013HaHI 100 CBOIX MpaB 1 MOXJIMBOCTEH iX 3axucty. BoHu
MOBUHHI BIIYYBaTH, O[O0 KOXHE iX MpaBo 3abe3nedyeHe 1 Moxe OyTH peanizoBaHe 0e3
3aifBuX 3ycuib. [IpoBesieHe HaMK JOCIIKEHHS CBITYATH PO MO3UTHUBHE CTABICHHS
3aCyJDKEHOT0 /10 OTpMMaHHs 1H(opMallii mpo CBOi IpaBa, MOMIIMBOCTI iX 3aXHUCTY,

OpraHu Ta Oprasizauli, gKi HaJarTh JOMOMOTY 3aCy/UKEHUM Tollo. BianoBigaoun Ha
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IIATaHHS aHKETH, 76 % PEeCIOHJCHTIB BIAMOBLIM HA IMHMTAHHS MPO 3aI[IKaBJICHICTH Y
TakoMmy iH(pOpMYBaHHI Ta MIATPUMII. 3 MM IOB’sA3aHa Te3a, BIAMOBIIHO JO SKOI
3aXHUCT MPaB 3aCyAKEHUX MOTPeOye YITKUX aJITOPUTMIB 1 MEXaHI3MIB peamizanli. Bin
HE MOXXE ICHYBaTH 0e3 pealbHOI MOXJIMBOCTI 3aCTOCYBaHHsS. Y TaKOMY BHIIQJKy
MO>KEMO CTBEPKYBATH, [0 3aXUCTY MPaB 3aCyKCHIX HEMAE.

3Baxkaloul Ha T€, MO0 OJHIEI0 3 KOHCTUTYI[IOHAJIHLHUX O3HAK IMpaBa € HOro
BU3HAYEHICTh, 1H(GOPMAIliS MPO TMpaBa 1 MOXKJIUBOCTI iX 3aXHUCTY NMOBHHHA MICTUTH
BKa3iBKM Ha TMOCJIJIOBHOCTI Ta B3a€MO3B’SI3KH, SKI HAJAlOTh MOXJIMBICTh
KOPHUCTYBATHCS TpaBaMu, 3a0€3MeUyroTh iX peani3aiilo 1 BHU3HAYAIOTh MOPSIOK
3aXUCTy. [HIIMMU ClIOBaMM, Ma€ iICHYBAaTH BIIEBHEHICTh 3aCY/HKEHOTO B TOMY, IIIO
Joro mpaBa 3a0e3neueHl W MOXYyTb OyTH 3axullleHl y pasi nopyumeHHs. Tak,
C. [lorpebHsik 3a3HauaB, 10 MPaBOBI HOPMH Ta iX JpKeperna NMOBUHHI BiAMOBIIATH
NPUHIMIY TPaBOBOi BU3HAUYEHOCTI ab0 mneBHOcTi. llei npuHumMn, sKuid 1HOII
HMEHYIOTh «IOPUIUYHOIO O€3MeKor0» abo «IpaBOBOKO CTAOUIBHICTIO», — IIMPOKA
KOHIIETILISI, CTPYXKHEM SIKO1 € mependadyBaHICTh. 3T1IHO 3 UM MPUHIUIIOM JIIOIU
MOBUHHI MaTH 3MOTYy TUTAaHYBaTH CBOI JIii 3 YIIEBHEHICTIO, IO 3HAIOTH PO 1X MPABOBI
Hachiaku. Bin BuMarae, mo0 mpaBOBI aKTH 3a3Jajierib ONMPHIIIOHIOBAIKCS, JISUIH
Ha MaiiOyTHE, OyJIM SICHUMU, IPOCTUMH, TOYHUMH, YITKUMHU Ta HECYTIEPEWIUBUMHU [7,
c. 493]. 31 cBoro 60Ky, /10 HaBEJIEHOI JYMKH MOKE€MO JOJaTH, 0 KPIM BIIEBHEHOTO
IUTaHYBaHHS i 13 PO3yMIHHSAM iX TIPaBOBUX HACIIIKIB, JIOJAWHA (30KpeMa,
3aCy/DKeHHI) MOBUHHA OyTH BIEBHEHA B TOMY, IO Yy pa3i MOPYILIEHHS MpaBa, BOHO
TOYHO MO€ OyTH 3aXUILEHO.

be3 nmokpokoBoi aeranizailii, 0COOJMBO B KOHTEKCTI 3aXUCTy, HOPMHU TpaBa He
MalOTh CEHCY 3 TOUKH 30pY MOKIIMBOCTI iX BUKOPUCTAHHS Ta peatizarlii.

KpiMm Toro, anroputMu 3aXucTy TpaB 3acyPKEHUX HE MOXYTh iICHyBaTH 0e3
BIJIMOBITHUX MEXaHI3MIB. AJDKE alropuTM MOXKE ICHYBaTHU JIMIE Y 3B S3KYy 3
BIIMOBIAHUM MeXaHi3MoM. [lix MexaHi3MOM y MpaBoOBiil HayIll 3a3BUYAl pO3YMIIOThH
CYKYMHICTh HOPM, SKI BH3HAYAIOTh 1 PETYJIOIOTH TOCIHITOBHICTh OPUIUIHO
3HAYUMHUX [1d, PEe3yJbTaTOM SIKUX € KOHKPETHUW MpPaBOBHM pe3yJbTaT y BH/II

BUHHUKHEHHS, 3MiHM a00 IPUIMHEHHS TIPABOBUX BIAHOCHH. JlOCIIIKYIOUM MEXaHI3MU
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peamizarii mpaB 3acymkennx, O. B. KpacHokyTchkuii mij MexaHi3MaMu peaizartii
IpaB PO3yMi€ CYKYITHICTh CIEIIIbHUX MPOIECYaTbHUX HOPM Ta 1HIIUX CHEIIaIbHIX
3ac001B, fIKI CTBOPIOIOTH pe€ajbHI YMOBH JUIsl 3aCTOCYBAaHHS HOPM MaTepiaibHOIO
npaBsa 1 CIpsSIMOBAHI, y MiJICYMKY, Ha JJOCATHEHHS] MAaKCUMAJIbHOTO MTPaBOBOTO €(hEeKTy
B1Jl BCTAHOBJIEHUX TpaB ocobu [8, c. 171].

Ak 6aunMo, B ME€XaH13M1 BTUTIOIOTHCS allTOPUTMH, BOHU ICHYIOTh Y MEXaH13Mi.
MexaHi3M Mpalroe y BiATOBITHOMY aJITOPUTMI.

[TizcymMOByrOYHM, MOXKEMO 3a3HAUMTH, IO 3aXHCT TIPaB 3aCyKEHOTO
peami3yeThcsi 3a JIONMIOMOTOI0 MEXaHI3MIB, SIKI TMpAIlOl0Th Yy BCTAHOBJICHUX
3aKOHOJIJaBCTBOM IPABOBUX AJITOPUTMAX, IO 3a0€3MeuyloTh peajbHy MOXKJIUBICTH
B1IHOBJICHHS TTOPYILIEHOTO MPaBa.

OcTaHHBOIO TE3010, IKa Ma€ OyTH PO3TJISHYTa MEPII HIXK BU3HAYUTH MOHSATTS
3aXUCTy TMpaB 3aCy/PKEHOTo, — II¢ TIOJOXKEHHS IpO Te, MO0 MEXaHI3MH 3aXHCTy
NOBUHHI O0yTH chopmoBaHi B cucteMy. CUCTEMOIO € CYKYITHICTh IIEBHUX €JIEMEHTIB,
MDK SIKUMH 1CHY€ 3aKOHOMIPHHH 3B’SI30K UM B3aeMo/Iis [9, c. 583].

VY naHomy BuUMNaAKy OyneMO BECTH MOBY PO CYKYMHICTh MEXaHI3MiB, MIXK
SKUMH 1CHY€ 3aKOHOMIPDHHMM 3B’S30K 4Yd B3aemojis. Bka3iBkoroo Ha Te, IO Taka
cUCTeMa IOBMHHA iICHyBaTH, € 4. 4 cr. 55 Koncrurymii YkpaiHu, BIANIOBIIHO 10
MOJIOXKEHB SIKOI KOKEH MAa€ MpPaBO MICJIsi BUKOPUCTAHHS BCIX HAIllOHAJBHUX 3aC001B
IOPUUIHOTO 3aXUCTy 3BEPTATHUCS 32 3aXHCTOM CBOIX MPaB 1 CBOOO 10 BIAMOBITHHUX
MDKHApOJIHUX CYJOBHX YCTAaHOB 4YH JO BIANOBIIHUX OPraHiB MIXKHAPOJIHUX
oprasizariiif, 4ieHoM ab0 YYaCHUKOM SIKMX € YkpaiHa. Cxoxa HOpMa MICTUThCS B
n. 1 cr. 35 KoHBeHIlii npo 3axuCT mpaB JIIOJAUHU Ta OCHOBOIIOJOKHUX CBOOO, sSKa
BCTAHOBIIIOE, IO CYyJ MOXK€ OpaTu crpaBy A0 PO3TISAY JHUIIE TICHs TOTO, K Oyio
BUYEPIAHO BCI  HAIlOHATBHI 3aco0M  IOPUAMYHOTO  3aXUCTy  3TIIHO 13
3arajJJbHOBU3HAHUMH MPUHITMIIAMH MI>XHAPOJIHOTO TIpaBa 1 BIPOAOBXK IIECTH MICSIIIB
B1JI JIaTU NMOCTAHOBJICHHSI OCTATOYHOIO PIIICHHS HA HAIlIOHAJIbHOMY PIBHI.

OO6uaBi HOpMH Tiepen0dayaroTh, 3raayloud Mpo CBPOMEHUCHKUN Cya 3 TpaB
JIOJMHYU, 10 TIEPII HDK 3BEPTATHCS O HHOTO 3a 3aXHCTOM IOPYIICHOTO IpaBa,

HEOOX1IHO CKOPUCTATUCS BCIMa HaI[lOHAJLHUMM 3aco0amu 3axucty. BiamoBigHo i
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HaIllOHAJIbHI 3acO0M MOBUHHI iICHYBaTH. YoMy MM BBa)ka€Mo, IO I1i 3aCO0M TTOBHHHI
3HAXOJUTHUCh Y CHUCTEeMHOMY 3B’si3ky? Tomy 10 HalloHaJbHAa JOKTPHUHA IIpaBa
nepegdavae  Kibka «piBHIB» abo cmnoco0iB, 3a JIOMOMOTOK SIKMX MOKHA
CIIOCTEpITaTH, 3aXUIIaTH Ta BiJHOBIIIOBATH MPABOBITHOCUHU. 3a3BUYail BU3HAYAIOTh:
BIJIOMYHI KOHTPOJIb, HArjsi (30KpeMa, MPOKYPOPChKUil), TPOMAAChKUNA KOHTPOJIb Ta
CYIOBUU KOHTPOJb. | X04a MOHATTS KOHTPOJh HE € TOTOXKHIM TIOHSTTIO «3aXHCT»,
pe3yabTaTOM 3IIHCHEHHS KOHTPOJIO € CaM€ CBO€YaCHAa MOXJIMBICTH 3aXHUCTy. Y
HayIll PETEJIbHO JOCIIKEHO PIZHUIIO MOHSATH «KOHTPOJIbY, HAIJISI) Ta «3aXHUCTH,
TOMYy MH HE OyJeMo 3ynuHATHCS Ha mbomy nuTaHHi [10]. Bci HasBaHi «piBHI»
KOHTPOJTIO 1 3aXHCTY, 3 OJIHOTO OOKY, € HE3aJIe)KHUMH OJIMH BiJI OJTHOTO, a 3 1HIIIOTO —
3BOMSITBCSA B €JIMHY CUCTEMY CaMme 3a JIOMOMOTOI) METH TapaHTyBaHHS, 3aXHUCTY 1
BIJTHOBJICHHS mpaB 0ci0. 3a TOMOMOror IUX CrocobiB 0coba MOXKE SIK OJHOYACHO,
TakK 1 MOCTYIOBO, Ha PI3HUX «PIBHIX» OCKAp>KyBaTH MPUUHSATI pIIIEHHS, MOJaBaTU
3asBU Ta 3alKTH, a TAKOX 3BepTaTucs A0 Cyay Ha OyAb-SKHX eTamax 3aXHUCHOI
JISITBHOCTI, 1HIITMM YMHOM 3aXMINATH CBO1 MpaBa. OTKe, HAsBHICTh CIIOCOOIB 3aXUCTY
JIEMOHCTPY€E CUCTEMHHUH XapaKTep 1 Taka CUCTEeMa Ma€ ICHYBaTH 11010 MOKJIHMBOCTI
3aXUCTY MPaB 3aCyHKEHOTO.

BucHoBkM. BuknaneHne nae 3Mory neperTd A0 BU3HAYCHHS MOHATTS 3aXUCTY
npaB 3acyjkeHoro. Buine Hamu Oynu BU3HA4Y€HI OCHOBHI O3HAKH 3aXHCTy IpaB
3aCy/DKEHOT0, JI0 SIKMX MU BIJHECIIH TaKi: 3aXUCT € OJIHAM 13 HAWOIIbI paTuKaIbHIX
3aco0iB 3a0e3MedyeHHs MpaB 3acy/PKEHUX; 3aXHUCT Ma€ CreliadbHl MEXaHI13MHU
peasizalii; 3aXUCT Ma€e CBOEIO KIHIIEBOIO METOK CTBOPEHHS YMOB JUJIsl FapaHTyBaHHS,
niaTpUMaHHsa 1 peamzamnii npaBa. OTxe Il 3aXUCOM NpPA8 3aCyO0HCeHO20 MU
PO3YMIEMO 3aCi0 3abe3neuenHsi tio2o Npaes 5K 6a)camoi 2yManimaproi yinnocmi, aKui
30IUCHIOEMBCS 3d OONOMO20I0 CNEeYIAIbHUX NPABOBUX MEXAHIZMI8 ma alcopummis,
Wo CK1aoaoms €0UHy cucmemy i AKi Maromov 3a Memy BGIOHOGIEHHS NOPYULEHO20

npasa 0uis 1o2o NiOMpUManis, 3a0e3nedyents ma 2apanmyeamisi.
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IlonsiTHE 3aIIMTHI PAB OCYKIEHHOTO

Cmambs nocesujeHa paccmMompeHuio 80NpPocd O NOHAMUU 3AWUMbL NPAE OCYIHCOCHHBIX.
Aeémop ucxooum u3z moeo, 4mo 3aujuma Npas OCYHCOEHHBIX AGNAeMCS Cneyuuueckum uoom
0esAmenNbHOCY,  UMEIOWUM  MHO208EKMOPHOe  B030elcmeue HA  Y20J08HO-UCTOTHUMETbHbIE
npasoomHoweHus. B cmamve paccmompeno HecKonbKo me3ucos, Komopbvie 8 c80ell CO80KYNHOCU
0arm 803MONCHOCMb CHOPMYTUPOBANb NOHAMUE 3AUUMbL NPAE OCYHCOECHHBIX. ABMOP UCXO0OUM U3
MOo20, 4MO NPABA OCYHCOEHHO2O UMEOmM NOZUMUBHOE 3HAYEHUe (HCeNamenbHAsl YEeHHOCMb) U
0X6aMbLEAOM COOOU He MOALKO CMAamycooopasyowue npasd, Ho U uHvle npasa O0CyOHCEeHHO20,
KOMopble ¢ yYemom e20 CHeyudaibHO20 Cmamycd, UMerom o0coOblll Ul YCIOHCHEHHbIN NOPAOOK
peanuzayuu. Kpome moeo, ocnogononazaiowum Oasi NOHUMAHUSL COOEPI’CAHUS 3AWUMbl NpPaAe
OCYHCOEHHBIX AGNAEMCS Me3UC O MOM, YMO NpPaA8aA OCYHCOEHHO20 AGNANOMCA 2YMAHUMAPHOL
YEHHOCMbIO, NOCKOAbKY OHU COOEUCMEYIOm pA36Umul0 NpasoCoO3HAHUSL U NOHUMAHUS YEeHHOCU
npaea, Kak uHCmpymenma CnocobHo20 ocywjecmeéname 3awumy. Hccreoosamenv npeonazaem
PACCMampueams OCYHCOeHHO20, KAK Npedcmasumens, maxk HA3blAeMblX, VA36UMbIX Kame2opull,
HOCKOIbKY ~MAaKoe MNON0JHCeHUe NOoOYepKueaem O02paHudeHHOCMb CMmamyca OCYHCOEHHO20 U
COKpawjeHHulil apcenan cpedcmes e2o 3awumoel. Taxkou nooxood umeem yeivlo, 8 MOM Uucie, U
npeoynpeoumenvhylo YyHKyuro, maxk Kax npagoeoil U COYuaIbHbll CMamyc 0CyHCOeHHO20 OOJIHCHbI
Yympamume NPU3HAKY POMAHMUYHOCTU U NPUBTIEKAMETbHOCMU.

B pabome ymeepoicoaemca, umo 3awuma mpebyem uYemKux anicopummos u MexaHusmos
peanuzayuu, KOmopwvie O0INCHbL ObiMb 0DecneyeHvl CUCEMOU eapaHmuil U 00beOUHEeHbl 8 OUHYIO
83AUMOCBA3AHHYI0  cucmemy. [laemcsi asmopckoe onpeoeieHue HOHAMUA — 3aujumvl  Npas
OCYIHCOEHH020, KOMOPOoe 8KII0YAem 8 ceDsl ampudymueHble NPUSHAKU IM020 UHCIUMYMA.

© Romanov M. V., 2021 99


https://www.echr.com.ua/translation/sprava-altinas-proti-turechchini/
../../my%20comp/Downloads/Pis_2016_3(2)__31.pdf
http://ena.lp.edu.ua/bitstream/ntb/34666/1/55_350-354.pdf
http://khpg.org/1239800976
http://nbuv.gov.ua/UJRN/tipp_2014_2_36

Teopisa i npakmuxa npasosnaecmea. — 2021. — Bun. 1 (19) ISSN 2225-6555

KiroueBnle cioBa: npaBa OCYI’KCHHOTI'O, 3alllUTa IIpaB OCYKICHHOTIO, obOecrnieucHUe IpaB
OCYXKJACHHOT'O; MCXaHU3MBI 3allIMTHI ITpaB OCYKACHHOI'O; CUCTEMA 3allIUTHI IIpaB OCYXKICHHOT'O.

Romanov M. V., PhD in Law, Assistant Professor of Department of Criminology and
Penitentiary Law, Yaroslav Mudryi National Law University, Ukraine, Kharkiv.
e-mail: rmih@ukr.net ; ORCID 0000-0001-8236-5780

The notion of the prisoners’ rights protection

The article is devoted to a discussion of the notion of the prisoners’ rights protection. The
author proceeds from the fact that the prisoners’ rights protection is a specific activity with a
multidimensional impact on penal enforcement relations. The article addresses several points which
together make it possible to formulate the notion of the prisoners’ rights protection. The author
considers that the prisoners’ rights are of positive value (desirable value) and include not only
status rights, but also other prisoner’s rights which, given their special status, have a special or
complicated procedure. Moreover, fundamental to the understanding of the content of the
prisoners’ rights protection is the assumption that the prisoners’ rights protection are a
humanitarian value, as they contribute to the development of legal awareness and an understanding
of the value of the law as a tool for protection. The researcher suggests that the prisoners should be
regarded as a representative of the so-called vulnerable categories, as this situation highlights the
limited status of the prisoners and the reduced arsenal of means of his defence. Such an approach
also has a preventive purpose, since the legal and social status of the prisoners should lose its
romance and attractiveness.

The paper argues that protection requires clear algorithms and implementation
mechanisms, which need to be provided by a guarantee system and integrated into a single
interconnected system. In the conclusions, the researcher gives an author’s definition of the concept
of the prisoners’ rights protection, which includes attributes of this institution.

Keywords: the prisoner’s rights; the prisoner’s rights protection; safeguarding the prisoner’s
rights; mechanisms for protecting of the prisoner’s rights; system for protecting the prisoner’s
rights.
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Ilpoananizosano HopmamusHe  O0OIpYHMYGAHHS — mMpaHchopmayii  aOMIHICMPAMueHol
8I0N0BI0ATILHOCMI BIICLKOBOCYIHCO08YI6 v Ooucyuniinapry. Onucano 08I 0CHOBHI nos3uyii cy00ie
Ykpainu wooo medxc noenogadxcenv cyoieé npu OMpUMAaHHi mMamepianié npo AOMIHICMPAMUGHI
npagonopyuenus. Bucsimneno nepeeacu ma HedoniKu yux no3uyii.

Kawuosi cioBa: jauctumiiHapuuii cratyt; Komekc VYkpaiHum mnpo aaMiHICTpaTHBHI
MPaBOMOPYIICHHS; BIMCHKOBOCTY)KOOBEIlh; aJMIHICTpaTHUBHA BiAMOBIIAILHICTE, JAUCIMIUIIHAPHA
BiJIIOB1TANTbHICTD; CYIIS.

IHocranoBka mpodjemu. BianoBiganbHICTh BiHICEKOBOCITYXKOOBIIB Halyia
aKTyaJIbHOTO 3HAYECHHS 4Yepe3 HapOIIyBaHHA OCTaHHIMH pOKaMu YKpaiHOIO
00OpPOHHOTO MOTEHIIIATY, IO SKOTO TaKOXK BITHOCUTHCS 0COO0BUM Cckian apMii. Tomy
MUTaHHS BIJCYTHOCTI €JIHOCTI CYJIOBOi MPAaKTHKUA MPU PO3TJIA/l MaTepiaiiB Ipo
aJMIHICTPATUBHI IPABOMOPYIIESHHS MO0 BIMCHKOBOCTY>KOOBIIIB Yepe3 301IbIIIEHHS
iX KUIBKOCTI JOCAIJIO PIBHA BUKIIOYHOI MpaBoBOi mpobOsemu. Ilutanus
TpaHcdopmarlii 3arajgbHOI BiAMOBIATBLHOCTI BIMCHKOBOCIYXOOBISI y CHEIllaIbHY
noTpedye MOAANBIIOTO JOCTIKEHHS 3 OISy Ha PI3HY NPAKTUKY 3aCTOCYBaHHS
MICIIEBUMH 3arajJjbHUMH cyAamMu mnojoxeHb cT. 15 Kogekcy Vkpainu mpo
aaMiHicTpatuBHI nmpaBonopymieHHs (nani — KYnAII) uepe3 HeBperyiboBaHICTh HOTO
MOJIOKEHHSIMU MPOLIETypH TaKoi TpaHchopmarlii.

AkTyanabHicTh Temu. Crarrero 14 Yrogu npo acouiaiito Mixk YKpaiHowo, 3
onlHi€i cropoHu, Ta €Bponeicbkum Coro3oM, €BpPONEHCHKUM CITIBTOBAPUCTBOM 3

aTOMHOI €Heprii 1 IXHIMU Jiep>KaBaMU-4JIEHAMHU, 3 1HILIOT CTOPOHH, NepedaueHo, 1110 B
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pamMKax CriBpoOITHUIITBA y cdepi roctuilii, ceodoau Ta 6e3neku CTOpOHU HAJAIOTh
OCOOJIMBOTO 3HAYEHHS YTBEP/KCHHIO BEPXOBEHCTBA TMpaBa Ta YKPIIUICHHIO
IHCTUTYLIH yCIX PIBHIB y c(pepl ynpaBiliHHS 3arajioM Ta MPAaBOOXOPOHHHUX 1 CYyJTOBHX
opra"iB 30kpema. CroiBpoOITHHIITBO Oynae CHpsSMOBaHE, 30KpeMa, Ha 3MIITHEHHS
CyJIOBOi BJajaM, MiABUIIEHHS 11 €()EKTUBHOCTI, TapaHTyBaHHsS il HE3aJIEKHOCTI Ta
HEynepeHKEHOCTI 1 00poTh0y 3 kopymier. CriBpoOITHULITBO Y cdepi rocTuilii,
cBOOOMM Ta Oe3meku Oyjae BiIOyBaTHCS Ha OCHOBI MPHUHITUMITY TIOBard Jo IIpaB
JIOJIMHU Ta OCHOBOMOJOXHUX cB0oOOon [1]. IIpore 3minHeHHIO e()EKTUBHOCTI Ta
aBTOPUTETY CYyJAO0BOi Biagud OOOB’SI3KOBO Ma€ IepeayBaTH MIABUIIECHHS SKOCTI
3akOoHY. OCKUIBKM 3aKOHOTBOPYMMH TOBHOBRXEHHSMU CyAM HE HaJlJIEHI,
JOCIIKEHHST MPOOJEMHUX MUTaHb OpH 3acTtocyBaHHl HUMU KYTOAII, npuitHsTOro
1984 p., 103BOJAUTH K MPOJEMOHCTPYBATH JUIsl 3aKOHOJABYOIO OpraHy BJIaau
HEMUHYYY MOTpeOy 3aKOHOAABYMX 3MiH, TaK 1 30CEPEAUTH yBary 3aKOHOJABL Ha
MUTAHHAX, 10 NOTPEOYIOTh YIOCKOHAJICHHS MPU YXBaJ€HHI HOBHUX MPUIIUCIB aKTIB
npaBa y cdepi aiMiHICTPATUBHO-JICTIKTHUX BITHOCHH.

AHaJi3 ocTaHHIX AochaimkeHb i myOJaikaniid. Bkazany temy 4acTkoBo OyJio
JOCIIIKEHO TaKUMU HayKoBIsiMH, sk B. 3yit (V. Zuj), B. Kononens (V. Kononec),
M. Typxot (M. Turkot), B. TymanoB (V. Tumanov), B. Bepauropa (V. Vernygora),
1. Kanayes (D. Kandujev), A. Mota (A. Mota), 3. Kicins (Z. Kisil) Ta in. Bonnouac
MUTAHHS PO3MEXYBaHHS MMOBHOBAKEHb CYIy (CyIuIi) Ta opraHy (IocajoBoi 0coowm),
YIOBHOBAXKEHOTO HA MPUTATHEHHS J0 aJAMIHICTPATHBHOI BIJIMOBIAAJIBHOCTI, MPH
BCTAHOBJIEHHI BUHHM OCOOM MOTpeOye NOAANBUIOr0 AOCHIDKEHHS y 3B SI3KY 3
BIJICYTHICTIO OJJHAKOBHX ITIIXOIB NP 3acTocyBaHHI cyaamu cT. 15 KYnAIL

MeTta i 3aBaaHHsi — T[poaHaTi3yBaTH NPAKTUUHY peali3alliio CyIsaMu
MICIIEBUX CyIiB MmojoxkeHb cT. 15 KVYnAIl. BcranoBuTtH npuduHU Pi3HOTO
TIyMau€HHS MOJIOKEHb IaHOI HOPMU Ta B CHCTEMHOMY 3aCTOCYBaHHI 3 1HIIUMU HOTO
HOpMaMU MOKa3aTH MepeBaru Ta HeAOJIKU MPOoaHaTI30BaHUX MO3UIIIH.

Buxnan ocnoBHoro marepiaay. Crarreto 221 KYnAIl BusnadeHo meperik
MIPaBOIOPYILIEHb, CIIPABU PO K1 PO3MISIAAIOTHCS CYISIMUA pallOHHUX, PAOHHHUX Y

MICT1, MICBKUX YU MICBKpPaOHHUX CY[iB [2].
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[Ipy ubOoMy, 3a MOJNOXKEHHAMM dacTUHU Tnepmoi cT. 15 KVYnAll
BIMICHKOBOCITYKOOBIIi, BICHKOBO3000B’A3aH1 Ta PE3EPBICTH MiJI YaC MPOXOJHKEHHS
300piB, a TaKOX OCOOM pANOBOIO 1 HAYaJIbHUIBKOTO CKIaaiB JlepxkaBHOI
KPUMIHAJIbHO-BUKOHABUOI CIy>KOM VYKpaiHu, CiykOuW [HMBUIBHOTO 3aXHCTy 1
JepxaBHOi ciykOU chemiaibHOro 3B’SI3Ky Ta 3axucTy 1HQopMmauii Ykpainw,
MOJIILIEMChKI HECYTh BIAMNOBIAAJNBHICTG 3a aJMIHICTPATUBHI MIPABOMOPYIIEHHSA 3a
JTUCHUTUTIHADHUMH CTaTyTaMU. 3a TOPYIIEHHs MpaBWi, HOPM 1 CTaHAAPTIB, IO
CTOCYIOTbCSI 3a0e3neueHHs Oe3MeKu JTOPOKHBOTO PYXY, CAHITAPHUX HOPM, MPABUI
MOJIFOBAHHS, prOaIbCTBA Ta OXOPOHU PUOHMX 3amaciB, MUTHUX MPaBUJI, BYNHEHHS
MPaBOMOPYIIEHb, MOB’S3aHUX 3 KOPYIIIEIO, TMOPYIICHHS THIN Y TPOMAJChKHUX
MICLSIX, HENPaBOMIPHE BUKOPUCTAHHS [I€PKaBHOTO MailHa, HE3aKOHHE 30epiraHHs
CHEIialbHUX TEXHIYHUX 3ac00iB HETJIACHOTO OTpUMAaHHS 1HGOpMAIii, HEBXKHUTTSI
3aX0JiB IIIOJI0 OKPEMOi YXBaJlM CYZAY, YXWJCHHS BiJi BUKOHAHHS 3aKOHHHX BHMOT
IPOKYpOpa, MOPYILIEHHS 3aKOHOAABCTBA MPO JEPKABHY TAEMHUIIO, MMOPYIIEHHS
MoOpsSIAKY OO0JiKy, 30epiraHHs 1 BUKOPUCTaHHS JOKYMEHTIB Ta 1HIIMX MaTepialbHUX
HOCIIB 1H(oOpMalli, IO MICTITh CIIy)k00BYy 1H(}opMmalito, i 0coOU HeCcyTh
aJMIHICTPATHBHY BiJIITOBITAJIBHICTh Ha 3arajIbHUX IMijacTaBax [2].

BianogigHo mo apyroro pedenHs 4. 4 ct. 15 KYnAIl y Bunaakax, 3a3HaueHUX
y Wi cTaTrTl, opraHu (mocajgoBl OcOOM), SKHM HaJaHO NPaBO HAKJIAJaTH
aJMIHICTPATHBHI CTSATHEHHS, TMEpPEJaloTh MareplaJd Mpo  MPABOMOPYIICHHS
BIJIMOBITHUM OpTaHaM IS BUPIIICHHS IWTAaHHA TPO TPUTATHEHHS BUHHHUX JIO
JUCLUUILTIHAPHOT BIJIMOBIIAILHOCTI [2].

3ayBaxxumo, 110 KOHCTpyKIis 4. 4 ct. 15 KYnAIl 3 16.11.2008 p. mobynoBana
TaKMM YHHOM, IO TaKi TIOJOXXECHHS JPYroro pPEYCHHS MOXKHA TIYMAaduTH ¥y
HEPO3PUBHOMY TIOEJHAHHI 3 TIEPIIMM, SIKE€ PErJIaMEHTY€ BUKIIOYHO TMUTAHHS
HEMOJKJIMBOCTI 3aCTOCYBAaHHS CTSTHEHHS Yy BUIJISAlL mTpady, SK €IUHOI YaCTUHU
CTaTTl, [0 MICTUTh NMPABOBY HOPMY.

Boanowac cynoBa mpakTHKa CBIIYUTH MPO TE€, IO CYIISIMH 3aCTOCOBYIOTHCA
MIOJIO’KEHHSI APYTrOTO PEYEeHHS AK 3arajJbHUil MOPSIOK A Cyay Mpy BCTAaHOBIEHHI

BUJly MPABOIMOPYLIEHHS 32 KpUTEPIEM CyOCTUTYTHOI BIANOBIAAILHOCTI.
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BBaxkaemMo 3acTocyBaHHS TOJIO)KEHb BKa3aHOI HOPMH SIK  3arajibHOi
MpaBUWIBHUM, a IOPUANYHY KOHCTPYKIiio 4. 4 cT. 15 KYnAII Takoto, 1o 3a iHIIOTO
TIYMAaueHHS BTpada€ O3HAKW JIOTIYHOI CTPYKTYPH, y 3B’S3Ky 3 YHM MOTpelye
MOIAJIBIIIOTO KOPUTYBAHHS 3 JOTPUMAHHSIM 3aKOHOJIaBUOl TEXHIKH. 30KpeMa, TEKCT
4. 4 cr. 15 KYnAIl, Ha Ham norisig, notpedye BUOKPEMIIEHHS JPYroro peueHHs B
CaMOCTIIHY YaCTHUHY.

TakuM 4YMHOM, MOKHA JIUTH BUCHOBKY, III0 KOMIIETEHIIIEIO 3 PO3TJISAY CIIpaB
Ipo  aJAMIHICTpATMBHI  NPaBOMOPYILIEHHS  moa0  ocid 31  cTaTycoMm
BIMICHKOBOCITYKOOBIISI, BIHCHKOBO3000B’3aHOTO, pe3epBiCTa MiJ Yac MPOXOJKEHHS
300piB (Zanmi — BIMCHKOBOCTY>KOOBEIb) HAAUICHUNA CYJIsl MPU PO3TIISAIl CIpaB Mpo
aJIMIHICTPATHBHI MPaBONOPYLIEHHSI 3CIAHO 3 MEPeNKOM, BHU3HAYeHMM y cT. 221
KVYmAIl Tlpore B meBHUX BUAAX MPABONOPYIICHh KOMIETEHIlIS 3 HAKIAJCHHS Ha
BIMCHKOBOCITYKOOBIIS aIMIHICTPATUBHOI'O CTATHEHHS Y CY/JIIB BIICYTHS.

3rigno 31 ct. 280 KYnAIl opran (nmocagoBa oco0a) mpu po3riisii CpaBu mpo
aJIMIHICTpaTUBHE TPABOMOPYIIEHHS 3000B’S3aHUM 3’SICYyBaTH, 30KpeMa, 4 OyJio
BUYMHEHO aJIMIHICTpATHBHE IPaBONOPYIICHHSI, YW BHWHHA JaHa ocoba B HOTo
BUMHCHHI, YU IIJIJIATa€ BOHA aAMIHICTPATHBHIA BIIIOBIIAJIILHOCTI, UM € 0OCTaBUHH,
110 ITOM SIKIITYIOTh M OOTSDKYIOTH BIJIIOBIIAJIbHICTS [2].

3 TOJIO)KeHh TPOIUTOBAHUX BHINE HOPM MOXKHA 3pOOWUTH BHCHOBOK, IO
3aKOHOJIABEIIb HE JIMIIIEC PO3MEXKYBAB MOHATTS «PO3TJIISi]] CIIPaB MPO aaMIHICTPATUBHI
MPABOTIOPYIICHHS» Ta «IPUTATHEHHS [0 BiANOBIJAJIBHOCTI», a W BHU3HAYUB
3aKOHOJIaBCTBO, 32 SIKMM BIMCHKOBOCITYKOOBELb MOBUHEH HECTH BIANOBIJAIBHICTh —
JTUCHIUIUTIHAPHI CTaTyTH.

Otxe, y pa3i BUMHEHHS BIMCHKOBOCTYXOOBIIEM a00 0CO00I0 PsIIOBOTO 4H
HAYAJIbHUIIPKOTO CKJIAJy OpraHiB BHYTPIIIHIX CIPaB aJMiHICTPATUBHOTO MPOCTYIKY
3a 3arajJlbHUM TMPAaBWIOM Tiepen0adyaeTbcsi 3aMiHa OJHOTO BHUIY IOPHAMYHOT
BIIMOBIAQJILHOCTI HA 1HIIMKA, 10 B IOPUJAWYHIA JIITEpaTypl OJEpXkajao Ha3By
cyOCTUTYTHOI BiamoBimansHOCTI [3, c. 30].

3rigHo 3 yactuHamu 1 1 2 cr. 45 ducuumuiiHapHoro craryty 30poiHux Cui

VYkpainu (mani — Cratyt 3CY) y pa3i HEBUKOHAHHS (HEHAJIEKHOTO BUKOHAHHS)
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BIMCHKOBOCITYKOOBIIEM CBOIX CITY)KOOBHUX 000B’sI3KIB MOPYILICHHS
BIMCHKOBOCITYKOOBIIEM BIMCHKOBOI JUCIHUILIIHM a00 TPOMAJCHKOTO MOPSJIKY
KOMaHAUp MOBUHEH Harajaatu oMy mpo OOOB’SI3KM CIYKOM, a 32 HEOOX1AHOCTI —
HAaKJIACTH  JHUCIHUIUIIHAPHE  CTATHEHHA. 3a  BYMHCHHS  QJMIHICTPATHBHUX
MPaBOMNOPYILIEHb BIMCHKOBOCIYXOOBIII HECYTh JAMCLUMIUIIHAPHY BiANOBIIAJIBHICTh 32
uuM CratyTom, OKpiM BUNAAKIB, epeadauenux KYnAll [4].

Orxe, ani mnonoxeHHs KVYnAlIl, ani mnonoxenns Craryty 3CY He
nepeadavyaroTh  MEX  pO3TIIALY  CYIISIMM  CIpaB PO aaMIHICTpPaTUBHI
MIPABOTIOPYIIIEHHS. CTOCOBHO BIMCHKOBOCITYKOOBIIIB, SIK 1 CHEI[aTbHOI TPOIETypH
NPUTSITHEHHS] BKa3aHUX OCI0 J0 AMCIMIUIIHAPHOI BIAMOBIAaIbHOCTI. TOMy HUIKOM
pallOHAIBHOIO BUJAETHCS MO3UILIS MO0 TOTO, 10 OCKUIBKH JIMILIE CYJ1 MICHEBHX
CyIliB YIOBHOBQXEHI Ha PO3TJIA[ CHOpaB MPO aJMIHICTPATHBHI MPABOMOPYIICHHS
BIJIHOCHO BIMCBHKOBOCIIYKOOBIIIB, TO MEpeJ HaIlpaBiICHHSIM MaTepialliB 0 Oprasy,
YIOBHOBAXKEHOTO HA MPUTATHEHHS JO AUCIUIUIIHAPHOI BiAMOBIAAIBHOCTI, CYyAJi
HeoOX11HO BuKOHaTH ToyoxkeHHs cT. 280 KYnAIl. 3okpema, came cyaas Mae
3’scyBaTd, 4y OyJI0O BUMHEHO aJMiHICTpaTUBHE IPABOIOPYIICHHS, Y BHUHHA JIaHA
ocoba B MOro BYMHEHHI, Y € OOCTAaBMHH, IO TOM SKIIYIOTh 1 OOTSKYIOTh
B1JIIIOB11AJIbHICTb.

Ha nymky peskux cynai, y cr. 15 KVYnDAIl iinerbcsi BUKIIOYHO TIPO
JTUCKPEIII0 TUCIUTUTIHAPHOTO OpraHy B OOpaHHI BUAY NUCIMIUTIHAPHOTO CTATHEHHS,
TOAl SIK Oe3mocepeAHidl po3riis] CHpaBd MPO aJAMIHICTPATUBHE MPABOMOPYIIEHHS
3MIIACHIOETHCS BUKITFOYHO CYIISIMH.

Ha nam nornsin, take tiymadeHHs nosoxkeHb KYmAII 3acnyroBye Ha yBary,
no3asik nosnoxeHHsMu Cratyty 3CY He BperyJibOBaHO MUTAHHS BCTAHOBJICHHS BUHU
0cOOM y BYMHEHHI caMe€ aJMIHICTPAaTUBHOTO TMIPABOMOPYIICHHS, BpaxXyBaHHS
MOM SIKITYIOYMX W OOTsDKyHouMx BUHY o00ctaBuH. Cam K€ TIPOTOKOJN TPO
aJAMIHICTpaTUBHE  NPABOMOPYLIEHHA  Mae  (QyHKIOI0O  Joka3zy  (Qikcarii
MPABOTIOPYIIICHHS, HATOMICTh BHIIE3a3HAUYCHI OOCTaBUHU TEPEBIpSIE€ BUKIIOYHO
CyIUIS.

Ha kopucTh Takoi no3uiiii MOKHa TIIYMa4UTH ¥ MoJ0KeHHs a03. 3 1. 2 Po3auny

© Kpasuyk M. B., 2021 106



Theory and Practice of Jurisprudence. — 2021. — Issue 1 (19) ISSN 2225-6555
IT «Ilopsimok mpoBeneHHs cy>k00BOro po3ciiayBanHs y 30poitHux Cumax YKpainmy,
3aTBEP/KEHOro Haka3oM MiHictepcTBa obopoHu Ykpainu Big 21.11.2017 p. Ne 608,
BIZITIOBI/THO IO SIKOTO CTY>KOOBE PO3CIiAyBaHHS HE MPU3HAYAETHCS, SKIINO MPUIUHU Ta
YMOBH, IO CIPHSUTA BYMHEHHIO MPABOTIOPYIIEHHS, CTYIiHb BUHH, PO3MIp 3aroOdisTHOT
MarepiaibHOI IMIKOJAW Ta I1HII OOCTaBUHH, SKI MalOTh 3HAYCHHS IS MPUAHSTTS
pillIEeHHST KOMaHJIUpOM  (HayaJlbHUKOM) TIpO  HAKJAJEHHS Ha  MIJJIETJIoro
JTUCIHUIUTIHAPHOTO  CTSTHEHHS, HE MOTpeOyITh JOJAaTKOBOTO  BCTAHOBJICHHS
(yrouHeHHs1) abo ix 6cmano8leHo TiJ Yac TIPOBEJICHHS I1HCIEKTYBaHHSI,
IHBEHTApU3aIlil, ayUTy 3a piuterHsam cyoy [5].

Ha nporuBary Bkazaniii moswuiii, A. @. Mora (A. F. Mota) 3a3nauae, 110
npolecyainbHa JISUIBHICTh HAa CTaAill po3INsAQy CHopaB Mpo  aAMIHICTpaTHBHI
MPABOTIOPYIICHHS CHPsIMOBaHA OE3MOCEepPeIHhO Ha BUPIMICHHS TMHUTAHHS TIPO
3aCTOCYBaHHS 3aXOJIiB aJIMIHICTpAaTUBHOI BIJIMOBiAAIbHOCTI. TOMy IpoBa)KeHHSI Ha
i crajli MOXe BUHUKATH 3 JIBOX MPUYMH: 1) HEMOBHOTA MPOTOKOIY IIPO
aJIMIHICTpaTUBHE MPABOMOPYIICHHS, 1[0 TOJATAE Y HEJOCTATHOCTI BIJOMOCTEN PO
oco0y TOpYIIHHKA; 2) HEmpaBWJbHA KBaTi(iKallid CKOEHOTO MPOCTYIKY. 3a TaKUX
00CTaBUH TPOBA/PKCHHS MIJJISTAE€ 3aKPUTTIO 1 MaTepiaiu CIpaBU HAMPABISIOTHCS
BIJIMOBIAHUM KOMaHAUpaM (HadaJlbHUKaM) [6].

J. B. Kannyes (D. V. Kandujev) Takox BBakae, 10 Mareplajy CIpaBU HE
MOBUHHI CIPSMOBYBAaTUCA B OpraH, SKWA 3AIMCHIOE PO3TIAN 1 HAKIauae
aJIMIHICTPATUBHI CTATHEHHS, TOMY IO MOTrO MOBHOBAaXE€HHS HE MOILIMPIOIOTHCS Ha
Bi1MICEKOBOCITY00BIIIB [7, c. 156].

3ayBaxkumo, 1m0 mnonoxkeHHsMu KYnAIlI He mnepeabaueHa MOMXKIUBICTD
3aKpHUTTS TPOBA/DKCHHS Yy CIpaBi y BUMNAAKYy BCTAaHOBJIICHHS, IO o0coba €
BIMICBKOBOCITYKOOBIIEM.

Kpim toro, 3 ormsimy Ha BijcyTHICTh Bu3HadeHHsT KYTAII MoMeHTy modarky
MIPOBAKEHHS, TIPUIHATO BBAXKATH MPABWIHHUM, IO MPOBAKEHHS PO3TMOYNHAETHCS
3 aaMIHICTPATUBHOTO PO3CHiIyBaHHA (MOPYIICHHS CHPaBH  YIIOBHOBAKEHUM
OpraHoM, 110 BUSIBUB (PaKT MPaBOMOPYILICHHS).

TakuM YMHOM, MOXXEMO IIUTH BHUCHOBKY, IO CKJIAJE€HHS MPOTOKOJY PO
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aJIMiHICTpaTUBHE MPABOMOPYIIIEHHS CIIBBIIHOCUTHCS 3 POBAPKEHHSM K OJ[HA 3 HOT0
MOYATKOBUX CTa/ii. 3aKpUTTS K MPOBAPKEHHS O3HAYATUME MPUTTMHEHHSI CIIPaBH PO
aJIMiHICTpPaTUBHE MPABONOPYIIEHHS B LIIIOMY.

3 orysiy Ha 1€ BBAKAEMO XUOHUM BHCHOBOK TIPO T€, ITI0 BCTAHOBJICHHS Y4acTi
y IPOBA/DKEHHI 0COOU 31 CTaTyCOM BIMCHKOBOCIYKOOBLSI MAa€ HACHIJAKOM 3aKpPHUTTS
MIPOBAHKEHHSI Y CIPaBi PO aAMIHICTPATUBHE NPABOMOPYIIECHHS.

Jlo Takoro »* BucHOBKY AoxoauTh 1 JI. B. Kanayes (D. V. Kandujev), 3a3Ha4MBIIN
B MIJICYMKY, IO y pa3i, KOJU CIIpaBa CTOCYBATUMEThCS MPABOTOPYIICHHS, 32 SKE
BIMCHKOBOCITY>KOOBIII HECYTh JUCIMILUTIHAPHY BiANOBIAAIBHICTh, OpraH, Ha PO3TJISL
SKOTO HaIlpaBJISIETbCSA CIIpaBa, 3000B’sI3aHUN 3aKpUTH CIPaBYy MPOBADKEHHIM 1
HAIpaBUTH MaTepiagu I pO3MJIAAy BIIMOBIAHMMH KOMaHIUpaMU (HadaabHUKAMHU).
Ane Ha eTami MATOTOBKH aJMIHICTPATUBHOI CHPaBH JI0 PO3TIISITY 3aKOHOAABCTBO HE
nependayae MOXKIMBOCTI BHHECEHHS IIOCTAaHOBH, a cCaMe€ ILUM MPOLECyaTbHUM
JOKYMEHTOM O(OPMIIIOETHCS 3aKPUTTS CIipaBu. TOMy IOPUCAMKIIAHUN OpraH y TaKuX
BUIAJKAaX TPU MIATOTOBII 10 PO3IJIALY, HE 3aKpUBAIOUM CIIPaBU IPOBAKEHHSIM,
MOBHMHEH KEPYBATHCS MpaBUJIaMU I11JIB1JIOMYOCT1, TOOTO TTOBEPHYTH MaTepiajau OpraHy
(mocaaoBiif 0co0i1), MO CKJIaAaB MPOTOKOJ PO aJAMIHICTPATHBHE MPABOMOPYIIEHHS, a
TOM y CBOIO Yepry MOBUHEH CIPSMYBaTH MaTepiajid BIHCHbKOBOMY KOMaHyBaHHIO [7,
c. 164].

Hanpuxman, BiamoBigHo mo monoxenb cT. 4.5 Kogekcy Pecmy6miku bimopych
po aaMiHICTpaTUBHI npaBornopymeHHs Big 06.01.2021 p. Ne 91-3 ocoOu, Ha sSKHX
MOIIMPIOETHCS CTATYC BIMCHKOBOCITYXOOBIIS, a TaKOXX OCOOM HAYaJIbHUIIBKOTO Ta
PSAIOBOTO CKJIQJy OpraHiB BHYTPIIIHIX CMpaB, OpraHiB ()IHAHCOBHX PO3CIIiTyBaHb
Kowmitrery nepkaBHOro koHTposito, Criiguoro komiteTy, JlepkaBHOTO KOMITETY
CYJIOBHX €KCIEPTH3, OpTaHiB 1 MIAPO3AUIIB 3 HAA3BUYAMHMX CUTyaIllii HECYTh
BIJINOBIIAJIGHICTh 32 BUMHEHHS aJMIHICTPATUBHUX MPABOIOPYIICHb HA 3arajbHUX
nifgcraBax. [Ipym nmboMy Ha Takux OCi0 HE MOXYTh OyTHM HaKJIaJE€H1 aaMiHICTPaTUBHI
CTSITHEHHS Yy BWIJISIII TPOMAJCHKUX POOIT Ta aAMIHICTPATUBHOTO apemTy, a Ha
BIMCHKOBOCITY>KOOBIIIB CTPOKOBOI BIMCHKOBOI CIIyKOM — TaKOXK y BUIIsAL mTpady. Y

BUIAJIKY, SIKIO CAHKI(IA Tiependadyae aaMIHICTPATUBHE CTSATHEHHS JIMILE Y BUIJISIL
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mrpady, BIMCHKOBOCIYKOOBIII CTPOKOBOT BIMCHKOBOI CIIyKOM 3BIIBHSIOTHCS BiJl
aJMIHICTPATUBHOI BIJIMTOBIIAJILHOCTI 3 Mepeaueto MaTepialiB BIMIOBIIHUM OpraHaM
JUTSl BUPILLIEHHS IUTAHHS PO NPUTATHEHHA iX A0 JUCUUIUIIHAPHOI B1AMOBIIAIbHOCTI.

Crattero 8.6 BkazaHoro Kopgekcy mependaueHo, 1o BiHCHKOBOCIY>KOOBII Ta
1HII1 0cOOU, Ha SKUX MOLIUPIOETHCA Aisl TUCUUITIHAPHUX CTATYTiB a00 CleIalIbHUX
MOJIOKEHb MPO JUCIUIUIIHY, nepepaxoBaHi y cT. 4.5 uporo Koxekcy, siki BUMHWIH
aJMIHICTpaTUBHE TPABOMOPYIISHHS, MOXYTh OyTH 3BUIBHEHI BiJ aaMIHICTPATUBHOI
BIJIMOBIAQIBHOCTI 3 MEpEeaHHSIM MaTepialiB BiIMOBIIHUM OpraHaMm Jjisi BUPIIICHHS
MIATaHHS PO MPHUTATHEHHS iX 10 AUCHUILIIHAPHOI BiANOBIJAIBLHOCTI 32 BHHATKOM
BUIIAJIKIB, KOJIM B CAHKI(li 32 BUNHEHE MPABOMOPYIICHHS Mepe10ayeHo 1mo30aBIeHHs
npaBa 3aliMaTHCS II€BHOKO MISUIBHICTIO 4YM KOH(ICKallisl; MOBTOPHE BYHHEHHS
aJIMIHICTPATHBHOTO TPABOMOPYIIIEHHS TATHE KPUMIHATIBHY BiAMOBITAIBHICTH [§].

Binrak  3akoHOIaBelb  CyCiAHBOI  JE€p>KaBH  3BY3UB  CYOCTUTYTHY
BIJIIOBIJJAIBHICTh BIMICHKOBOCITY 0OO0BIIIB 10 OJIHOTO cy0’ekra —
BIMCBKOBOCITYKOOBIISI CTPOKOBOI CITY>KOHU, TOM1 SK JJIsI PEIITH BIMCHKOBOCITYKOOBIIIB
BCTAHOBMB  3arajlbHUA  TOPSJIOK ~ TPUTSATHEHHS  JI0  aJIMiIHICTPAaTHUBHOI
BiAmoBiganpHOCTI. B VYkpaini 1ie muTaHHS Hapasi 3aJUINAEThCS JUCKYCIMHHM 1
noTpedye OKpeMOoro JOCIiHKEHHS.

Boanouac BperymroBaHHS Al cyadl muisixoMm jgonoBHeHHsT HopMm KYmDAII
MOJIOKCHHSAMH  TIPO  «3BUIBHEHHS  BiJl aJMIHICTPaTUBHOI  BiJIITOBITAJIBHOCTI
BIMICHKOBOCIIY’KOOBIIIB» Yy BHUMNaJAKaX CYOCTUTYTY BBaXa€EMO BJAJMM BapiaHTOM
3aII0BHEHHS BIJNOBIAHOI MpOrajuHu 0e3 MpHUB’S3KM A0 KOHLEMNLI pedopmyBaHHS
IHCTUTYTY aJAMIHICTPATUBHOT BiJIMOB1TAJIBHOCTI.

3a TakuX 3aKOHOJIaBUMX 3MiH HE CynepeunTuMe mojaokeHusm KYnAll:

— Ha cTajli MiArOTOBKH CHpPaBH JI0 PO3IISAAY: BCTAHOBJICHHS IIiBIIOMYOCTI
JaHOi Kareropii cmOpaB Cyaal MiICIEBOro cyay (OCKIIbKM 1€ TOBHICTIO
y3roJKyBaTUMeEThbcsl 3 TosiokeHHsimu cT. 221 KVYmAlIl); nmepeBipka HaJ€KHOCTI
oOopMJICHHS TPOTOKOJIY TIPO AaJAMIHICTPAaTHUBHE TMPABOIMOPYIICHHS Ta JOJaHHUX
MaTepiajiiB 3 MOKJIMBICTIO HAmNpaBJiEHHS I[HMX JIOKYMEHTIB Ha JOOIpaIfOBaHHS

cy0’€KTy MOJIaHHS;
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— Ha CTajil pO3TJSAY CIpaBU: BU3HAHHSA MPOTOKONY MPO aJAMIHICTpATHBHE
MPaBOMOPYIIEHHS Ta/ab0 1HIIUX JIOKa3iB  HEIONMYyCTUMHMH, HEHAJICKHUMH,
HEJOCTOBIPHUMHU YU HEAOCTATHIMH Ta 3aKPUTTS NMPOBAKEHHS y CHpPaBl y 3B 53Ky 3
BIICYTHICTIO TIOAiII Ta CKIaay aaMIHICTPATUBHOTO TMPaBOMOPYIICHHS (110
BUKJIIOYATHME MOXKJIMBICTh MPUTATHEHHS BICHKOBOCITYKOOBIIS 10 JUCIUILUTIHAPHOI
BIJIOBIJATBHOCT1); ~ BCTAHOBJIGHHS ~ CKJAJy  [pPaBONOPYLIEHHS,  HAsBHOCTI
MOM’ IKITYFOUMX YW OOTSDKYHOUHMX BiJMOBIIAIBHICTE OOCTaBUH, Ta 1HIIMX OOCTaBHH
110 MAlOTh 3HAYCHHS JIJIsl BUPILICHHS CTIPaBH.

Boanoyac, Ha Ham moruisia, O0yino O JOIiIbHO 3MIHUTH KOHCTPYKITO 4. 1 cT. 15
KYnAIl takum yuHOM, abu mepemnik MpaBONOpPYIIeHb, BIAMOBIAAIBHICTh 3a SIKI
BIMCHKOBOCITY’KOOBIII HECYTh Ha 3arajlbHUX IIIJICTaBax, OyJO 3aMIHEHO Ha MEpeliK
cTaTell y YMCIIOBOMY 3HAU€HHI, OCKUIbKH PI3HUTHCS TAaKOXK MPAKTHKA y 3aCTOCYBaHHI
CYyIJIIMHU LIUX TMOJIOKEHBb Yepe3 HEUITKICTh BOJII 3aKOHOMaBI. Hampukiasn, yacTuHa
CYyJ/IIB TIyMaduTh TIOJOKEHHS BKa3aHOI HOPMHU MO0 TMOPYIIEHHS THII Yy
IrPOMAJICBKUX MICISIX SIK KOMIETEHI[I0 Cydy MpH po3DJIsiAl  COpaB  Mpo
aJIMIHICTpaTUBHI MpaBONOpPYLIEHHS, nependadeHi cT. 173 «/lpiObHe XyriranctBoy»
KVYnAII.

OO0’€KTUBHOIO  CTOPOHOIO  JIAHOTO  @JMIHICTPATHBHOTO  MPOCTYIIKY €
HEILIEH3ypHa JalKka y TPOMAaJICbKUX MICISX, 00pa3iuBe YIIUISIHHS 10 TPOMajsH Ta
1HII1 TOAI0H1 /i1, 0 MOPYIIYIOTh TPOMAJICEKUNA MOPSAIOK 1 CTIOKIN IPOMaJIsH.

BoaHoyac 00’€KTHUBHOIO CTOPOHOIO MPABOMOPYIIEHHS, epeadadueHoro ct. 182
KVYnAlIl, € nopyiieHHs: BUMOT 3aKOHOAABYMX Ta 1HIIUX HOPMATUBHO-IIPABOBUX aKTIB
III0JI0 3aXMCTy HACEJEHHS BiJ MIKIIJIMBOTO BIUIUBY IIYMY YU NPABUL Q00EPIHCAHHSL
muwii 8 HaCEJICHUX MYHKTAX 1 2POMAOCHKUX MICYSX.

Bkazane pi3HOTIIyMadeHHs 3a3HAYE€HUX HOPM BOAYa€ThCSI 3 TIOCTAHOBH
Kuromupcwkoro anesnsiiitnoro cyay Bia 02.09.2020 p. (cipaBa Ne 296/2947/20) [9]
Ta TOCTaHOBU bepe3aHchbkoro pailoHHOro cyay MukosaiBebkoi o0nacTi  Bij
07.10.2019 p. (cmpaBa Ne 469/980/19) [10] #t mae Oe3mocepeaHe 3HAYCHHS IS
BCTAHOBJICHHS BUJY BIAMOBIAAIBHOCTI BIICBKOBOCITYKOOBIIIB.

3rigno 31 cr. 84 Craryry 3CY OpUUHATTIO PILIEHHS KOMaHJIMPOM PO
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HAKJIa/ICHHS Ha T1JIETTIOT0 MUCIUIUTIHAPHOTO CTATHEHHS MOYKE TIEpelyBaTh CIIyKOOBE
po3ciityBaHHs. BOHO MPOBOIUTECS 3 METOIO YTOUHEHHS MPUYMH 1 YMOB, 10 CTIPUSUIIH
BUMHEHHIO MPABONOPYIIEHHS, Ta CTyNEHS BUHH. BIINOBIAHO /10 MOJIOXKEHb CT. 86
Craryty 3CY, sKImo BUHY BIMCHKOBOCIY>KOOBIISI TIOBHICTIO JOBEJIEHO, KOMAaHIUD,
KU TpPHU3HAYMB CIIy’KOO0BE pO3CHIyBaHHS, MpHUIMAae PIIEHHS MPO HPUTATHEHHS
BIMCHKOBOCITY>KOOBIISl 70 JUCHUIUIIHAPHOI BIAMOBIAAILHOCTI Ta BHU3HAYAE BUJI
JUCIUIUTIHAPHOTO CTSATHEeHHA. [1i1 yac HakiaJeHHs JUCIUIUIIHAPHOTO CTSATHEHHS Ta
oOpaHHsT MOro BHUJY BpaxOBYIOThCS: XapakTep Ta OOCTaBMHU BUYMHEHHS
MIPABOIIOPYIICHHS, MOTO HACTIAKH, TOMEpPEAHs] MOBEMIHKA BiCHKOBOCTYXOOBIIA, a
TaK0 TPUBATICTh BIICHKOBOI CITY»OU Ta piBE€Hb 3HAHb MPO MOPSJIOK CiIyxk0u [4].

3 orisay Ha BKa3aHl HOPMHU MOXHA JIMTH BUCHOBKY, IIO MEBHY KBa3iCyJOBY
nporieaypy BuszHadeHo 1 Craryrom 3CY. BopgHowac, mo-mepimie, MTpOBEICHHS
CJIy’KOOBOTO PO3CHiyBaHHSI € MpPaBOM, a HEe 000OB’S3KOM KOMaHJupa (HadaJbHUKA),
Mo-JIpyre, BHUHUKAE€ TMHUTAHHS WIOJI0 JOILUIBHOCTI TMPOBEJAEHHS JIBOX BH/IIB
po3ciigyBaHHs (aIMIHICTPAaTUBHOTO Ta CIy>XOOBOT0); MO-TPETE, MPEIAMET TaKOTO
pO3CiAyBaHHS, Tak camMO SK 1 PO3MOPATYMN JOKYMEHT IMPO NPUTSITHEHHS [0
JTUCIUILIIHAPHOT BiAMOBIAAJIBHOCTI, HA TMPAKTUIl HE ICHye O0€3 MpHUB SI3KH JI0
MOPYIICHHS TOJO0XEHb 3aKOHOJABCTBA, IO PETIAMEHTYE TOPSAIOK IPOXOHKCHHS
BIMCHKOBOT CITyKOH.

CTOCOBHO OCTaHHBOTO 3ayBaKEHHSI KOHCTAaTYyeMO, WLIO0 3a IMOJIOKEHHSIMHU
BULIenporuToBanoi ct. 45 Craryry 3CY IUCUHUIUTIHAPHI CTSTHEHHS 3aCTOCOBYIOTHCS
JUIIE y pa3l HEeBUKOHAHHS (HEHAJICXKHOTO BUKOHAHHSA) BIMCHKOBOCITY>KOOBIIEM CBOIX
CITy’KOOBUX OOOB’SI3KIB TOPYIICHHS BIMCHKOBOCTY>KOOBIIEM BIHCHKOBOI AMCITUILTIHU
ab0 TPOMAJICEKOT0 MOPSIKY.

BoueBunp, abu BIAMOBIZATH BKa3aHOMY TOJOKEHHIO KOMaHIWDP (HadaabHUK)
MOBMHEH  BCTAHOBUTH  TNPUYMHHO-HACIIJKOBUM  3B’A30K  MDK  BYMHEHHM
aJIMIHICTPATUBHUM IPABOMNOPYILIEHHSAM Ta OOCTaBUHAMH, 3a3HAUEHHUMH y CT. 45
Craryty 3CV.

VY BuUMaaky HE3roau BIMCHKOBOCITYKOOBLSI 3 HakKa3oM IPO MPUTIATHEHHS 10

JUCHUIUIIHAPHOT  BIAMOBIAAJIBHOCTI BIH MOXE OCKapXKUTH WOro  CTapliioMy
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KOMaHJIMPOB1 200 70 cyay 3a mpaBuiamu Kojekcy aaMiHICTpaTUBHOTO CyIOYHMHCTBA
VYkpainu (nam — KAC Ykpainn).

MotuByBasibHa yacTHHA IIOCTaHOBU [Tocroro aneJsIiiHoro
aamiHicTpatuBHoro cymy Big 13.12.2018 p. (cmpaBa Ne 818/2156/17), na Ham
MOTJISIZI, € UTFOCTPAIlE€I0 MOJENBHOI MPOIEeTypy MPUTATHEHHS BiiCHKOBOCITYXOOBIIS
70 JMCUHMIUTIHAPHOI BIAMOBIAAIBHOCTI 3a aAMIHICTPATUBHE MPaBONOPYIICHHS,
nependadyeHe y nanomy Bunanaky cr. 173 KYnAIT [11].

Y miii cmpaBi  Haka3oM BIMCHKOBOTO KOMicapa BIMCHKOBOCITY>KOOBITIO
OTrOJIOIIEHO CYBOpPY JAOraHy, SKy OCTaHHIM OCKap)KMB caMe€ 4epe3 BUMHEHHS HUM
MOPYIICHHS HE TiJ] 4aCc BUKOHAHHS CIIy’kKO0BHUX 00OB’SI3KIB Ta B 103aCIy»KOOBHIA yac, a
TOMY Take MOPYIICHHsS BBaKaB HE AUCHUILIIHAPHOIO MpoBuHOK0. Cya amensmiiHoi
1HCTaHIN{ 3amepeyuB TakKy IMIACTaBYy JUIsl HAKJIAJEHHS CTSATHEHHS SIK TOPYIICHHS
00OB’sI3KIB BIMCHKOBOI CITyOH, BCTAHOBUBILIN HAsIBHICTh «MOPYIIEHHS T'POMAaJICBKOIO
NOPSAIKY, 00pa3iMBY MOBEIHKY II0J0 LIUBUILHOIO HACEJIEHHS, CTBOPEHHS MiJICTaB JUIs
3HIKEHHS IMIKY 30poitHux Cuit YKpaiHu B CyCHUIBCTBI, OPYIIEHHS BUMOT CTaTel
11, 49, 56 Cratyty BHyTpiHbOi cityx0u 3C Ykpainu» [11].

Ax 6aunMo, MpaKTHKa MEPEeBaKHOI OUIBIIOCTI CYJIIB IIOAO HAIpPABICHHS
MaTepiaiiB Mpo aJIMIHICTPATUBHE MPABOMOPYIICHHS JI0 OPTraHiB, YIIOBHOBAXEHUX Ha
3aCTOCYBaHHS JUCLUIUIIHAPHUX CTSATHEHb, O€3 pO3IMIALy CHpaBH IO CYTI 1
BCTAHOBJICHHS BUHM OCOOM Ta IHINIUX OOCTaBUH CIIpaBH, Hapasi € JKUTTE3IATHOIO.
JlucuuruiiHapHUMHU OpraHaMu 0€3 4iTKO PEerjiaMeHTOBaHO1 3aKOHOAABYOI MPOLIEypH
pO3p00JICHO MOPSIOK M1 IMPU MPUTATHEHHI 0 JUCHMIUTIHAPHOI BiJIMOBIIAIIBHOCTI
BIMCHKOBOCITYKOOBIIIB, @ CyJlaMH TOPYIIEHb IpaB, CBOOOJ Ta IHTEPECIB 0COOU MpH
NepeBipill MPAaBOMIPHOCTI 3aCTOCYBaHHS TakOro TMOPSAKY 3a KpUTEPIsIMH,
Bu3HaueHUMH 4. 2 KAC Ykpainu, He BCTAHOBJIEHO.

HaroMicTh HEXTyBaHHS 3aKOHOJIaBIIEM OOOB’SI3KOM BCTAaHOBHUTH TakKi MpaBUja
NOBEAIHKA B CYCIUIBCTBI, HIO BIAMOBIIATUMYTh $KOCTI 3aKOHY, CIPaBEIJIMUBO
NPU3BOAUTh /IO HEMOXIMBOCTI 3 OOKy 0COoOM TIEpeBIpUTH 3aKOHHICTH Ta
00’ €KTUBHICTh 3aCTOCYBAaHHS JI0 Hei 3aX0JIB CTATHEHHS, a TaKOX MepeadauynuTu s

cebe Mipy J03BOJIEHOT OBEAIHKY SIK JIFOJUHH B CEPEJOBUILI CYCIUIBHUX BIJHOCHH.
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BucnoBku. Y n. 143 pimenns y cnpasi «Onexcanap Bonkos nmpotu Ykpaiam»
(Oleksandr Volkov v. Ukraine) Big 09.01.2013 p., 3asBa No 21722/11, €CIIJI
3a3HAYMB, IO MPOIECYaTbHI HOPMH CTBOPIOIOTHCS ISl 3a0€3MedYeHHST HAICKHOTO
BIJIMTPaBJICHHS MPABOCY/s Ta JOTPUMAHHS MPUHITUITY IOPUINYHOI BU3HAYEHOCTI Ta
0 CTOPOHHM TIPOBADKEHHS TIOBMHHI MaTH TIPaBO OYIKyBaTH 3aCTOCYBaHHS
BUIIE3a3HAYCHUX HOPM. [IpMHIMN IOpUANYHOI BU3HAYEHOCTI 3aCTOCOBYETHCS HE
TUIBKM IIOAO CTOPIH TPOBAPKEHHSA, a ¥ 70 HamioHanbHMX cyaiB [12]. 3a
pe3yiabTaTaMu MPOBEJICHHOTO aHAJIi3y CYJOBHUX pillicHb 0YyJI0 BCTAHOBJICHO, IO Yepe3
BIJICYTHICTh TPOIEAYPH TPUTITHEHHS BIHCHKOBOCTYXOOBIIIB J0 CYOCTHUTYTHOI
BIJIMOBIATBHOCTI CyAM TMO-pI3HOMY TIymMadaTrh mnonoxeHHs cT. 15 KYnAll, a
JUCUUIUTIHADHUM Opran TpaHc(OpMye aaMIHICTPATUBHE MPABONOPYILICHHS Y
JTUCLMIUTIHAPHE 3 OTJIsAY Ha BiacyTHICTh Y Jucnumninapaomy craryTi 3CY iHmmx
BUJIIB TOPYILIEHb, KPIM TMOPYLIEHb BIMCHKOBOI JUCHUIUIIHK ab0 TpOMaJChKOIO
MOPSZIKY, & TAKOX HEBUKOHAHHS (HCHAJIC)KHE BUKOHAHHS ), 3HOBY K TaKH, CIIYKOOBHX
000B’s3kiB. | HaBmaku, Mpu MPOBEJEHHI JOCTIHKEHHS OyJI0 BCTAaHOBJEHO TaKOXK
HEIMOOIMHOKI BUTIAJKH, KOJIU CYJIH JIO TIOPYIITHHUKA 31 CTaTyCOM BiHICBKOBOCITYKOOBIIS
B3arayii He 3acTOCOBYIOThH mojiokeHHs cT. 15 KYmAII [13] ta nmpuTarymTs iX 10
BIIMOBIAQIBHOCTI Ha 3arajbHUX mifcTaBax. [lomanpim JOCHIIHKEHHS MamOTh OYTH
COpSIMOBaHI Ha YITKYy pErjaMeHTalil0 eTamiB TpaHchopmalii BiANOBIIAJbHOCTI Ha
CTa[ii MiITOTOBYOTO Ta CYJOBOTO TMPOBA/DKEHHS, a TAKOX Y HAMPSIMKY BHECCHHS

BiAMOBIAHUX 3MiH 10 Jucuumiinaproro cratyty 3CY.
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Poabr cyna B [geJax o0 mNpPHBJIEYEHMH K CYOCTMTYTHOH  OTBETCTBEHHOCTH
BOEHHOCTy:Kamux BoopyxenHbix Cuil YKpauHbl

B cmamve  npoananusuposano  HopmamueHoe  0OOCHO8aHUe — MpaHcghopmayuu
AOMUHUCMPAMUBHOU  OMBEMCMBEHHOCMU  80CHHOCTYHCAWUX 6 oucyuniunapuyro. Onucano 0e
OCHOBHble No3uYuU Ccyoeti YKpauHvl KAcameibHO 2paHuy MNOTHOMOYUL CYOO08 NpU  NOJYYeHUU
mamepuanos 006 aOMUHUCMPAmueHblx npasonapyuwenusax. Oceewjeno npeumywecmea u HedoCmamxu
SMUX NO3UYULL.

KiroueBbie ciioBa: aucuuriuHapHbld cratyT; Komeke YkpanHbl 00 aJIMUHHCTPATHBHBIX
[IPABOHAPYILIEHUAX; BOCHHOCIYXXAIWK; aJIMUHHUCTPATUBHAS OTBETCTBEHHOCTb; JUCLMILIMHAPHAS
OTBETCTBEHHOCTb; CYbSl.
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The role of Court in cases of bringing to vicarious responsibility of military servicemen
of the Armed Forces of Ukraine

Considering Ukraine’s focus on increasing the state’s defence potential, the state of military
discipline in recent years has become important for independence and territorial integrity of Ukraine,
both due to aggression of a foreign enemy as an external factor and given the increase in the number of
people having the status of military servicemen as an internal factor. At the same time, due to the
obsolescence and imperfection of provisions of the Code of Ukraine on Administrative Offences,
including in terms of settlement of the issue of transformation of general responsibility of servicemen
into special (administrative into disciplinary) responsibility, it is extremely difficult for courts to decide
on the consideration procedure of administrative offence cases involving special subjects — military
servicemen, conscriptees, and reservists during the meeting, which leads to the pluralism of judicial
practice in this matter and has a negative impact on its unity and the general attitude of the population
to the authority of military service. The article analyzes the practical issues that arise when judges of
district, city district, municipal, or municipal district courts apply the provisions of Article 15 of the
Code of Ukraine on Administrative Offences. In particular, the positions of judges on the stage of court
proceedings at which materials on administrative offences have to be transferred to the body authorized
to bring to disciplinary responsibility have been studied. The Disciplinary Regulations of the Armed
Forces of Ukraine have been analyzed for the procedure for consideration of administrative offences
materials. The ways to handle issues of concern have been suggested together with conclusions on
expediency of their implementation.

Keywords: Disciplinary Regulations; Code of Ukraine on Administrative Offences; military
serviceman; administrative responsibility; disciplinary responsibility; judge.

Haoitiwna oo peokoneeii 19.04.2021 p.
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CORPORATE CRIMINAL LIABILITY NOT FULFILL
THE RIGHTS OF PERSONS WITH DISABILITIES
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This research aimed to review a corporate action which contains the elements of a criminal
act that do not fulfill the rights of Persons with Disabilities and liability as stated in Constitutions
Number 8 of 2016 concerning Persons with Disabilities. This research using normative law method,
the approach that used is statute and conceptual approach. This research shows that the elements
of corporate actions that have implications for criminal acts in this law are actions of corporate
management acting on behalf of the corporation or the policies of the corporation that have
ignored or prohibited persons with disabilities from obtaining their rights as stated in the law. The
corporation accountability in Constitution Number 8 of 2016 concerning disability person there are
2 kinds, administrative sanctions and second, cumulative criminal sanctions, namely in the form of
imprisonment and fines. Whereas, the concept of criminal liability against corporations used in this
law is the corporation as a responsible policy maker and administrator, in the sense that the
criminal act according to this law is violated by the corporation, the corporate management will be
responsible according to the cumulative criminal sanctions contained in the law.

Keywords: Criminal Sanctions; Corporate Crime; Corporate Criminal Liability; Persons
with Disabilities.

Introduction

Director General of Social Rehabilitation, Ministry of Social Affairs, Republic
of Indonesia, Dr. Ir. Harry Wisdom, M.Si deliver based on the National Economic
Social Survey (Susenas) in 2018, there are 14,2 % percent of Indonesia's population
with disabilities or 30.38 million people.

While the integrated social welfare data as of January 2020 can be describe the

economic social status which in essence is needed to deal with various socio-
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economic problems, vulnerability and welfare problems. But, this data is limited 40
% of lowest socioeconomic status. The Integrated social welfare data is a system that
can be used for program planning and identifying the names and addresses of
recipients. From this data, there are 1.3 million people with disabilities'.

While the Minister of Manpower (Menaker) Ida Fauziyah stated the
participation of workforce of people with disabilities in Indonesia is still low. This is
influencing with the job vacancy limitation and discrimination with stigma for
disability people in the world of work. Based on the Central Bureau of Statistics
(BPS) data on February 2020 recorded the total population of working age persons
with disabilities is 17.74 million people?.

Meanwhile, as many as 7.8 million people entered the workforce, which means
that the Labor Force Participation Rate (TPAK) for Persons with Disabilities is only
around 44 percent, far below the National TPAK rate of 69 %. Whereas, the total of
disability people who work as many as 7.57 million people and the number of open
unemployed persons with disabilities of 247 thousand people with an Open
Unemployment Rate (TPT) of 3 %.

There are the availability of employment for persons with disabilities is more
in the service and retail sectors than in the industrial sector. The lower participations
in the industrial sector influenced by some problems are unavailability of
accessibility in the work environment, social disparities, and non-inclusive
educational training. However, in the midst of a world labor situation which full of
pressure as a result of the COVID 19 pandemic, there is one thing that opens up
opportunities for people with disabilities to contribute to the world of work. The
opportunity is the use of technology that is able to create diversification of skills,
which can be utilized by persons with disabilities’.

Based on the data above, there is clearly that there are still many companies
that have not provided access for persons with disabilities. Whereas the right to

obtain work has been guaranteed by the state as referred to the Article 27 paragraph

! Ansori, “Jumlah Penyandang Disabilitas Di Indonesia Menurut Kementerian Sosial.”
? Priyanto, Kebijakan Legislatif Tentang Sistem Pertanggungjawaban Korporasi Di Indonesia.
? Santia, “Pekerja Penyandang Disabilitas Di Indonesia Masih Rendah, Ini Penyebabnya.”
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(2) of the 1945 Constitution («UUD 1945»): «Every citizen has the right to work and
a decent living for humanity».

Article 38 of Law Number 39 Year 1999 concerning Human Rights («Law
39/1999») also regulates this, namely:

1. Every citizen, according to his talents, abilities and abilities, has the right to
decent work.

2. Everyone has the right to freely choose the job he likes and the right to just
terms of employment.

3. Everyone whether male or female who performs the same, comparable,
equal or similar work, is entitled to the same wages and terms of employment
agreement.

4. Everyone whether male or female, in carrying out work that is
commensurate with human dignity is entitled to a fair wage in accordance with his
achievement and can guarantee the survival of his family.

The regulation of Article 5 Number 13 of 2003 concerning employment
(«Labor Lawy) stipulated that every employment has the same chance without
discrimination to get work. In the explanation of Article 5 Labor Law explained that
every employee has the right and the same chance to obtain work and the decent
living without distinction of sex, tribe, race, religion, and political stream in
accordance with the interests and abilities of the workforce concerned, including the
equal treatment of persons with disabilities. In the regulation above explained that
every employee has the same chance without discrimination to obtained work
including persons with disabilities though.

Constitution Number 4 of 1997 concerning People with disabilities («UU
4/1997») is the further realization from the Article Number 5 of Labor Law especially
for the disability people. However, Law 4/1997 has been repealed and declared no
longer applicable by Constitutions Number 8 of 2016 concerning the Disability
(«Disability Lawy).

Disability people according in the Article 1 point 1 Disability Law is everyone

who experiences physical, intellectual, mental, and sensory limitations for a long
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period of time who in interacting with the environment may experience obstacles and
difficulties to participate fully and effectively with other citizens based on equal
rights.

Methodology

This research type that used is Normative Juridical (Legal Research) with using
statute approach and conceptual approach. The data that used in this research is the
data which obtained from the library research in the form of legal materials consist
of: 1) The 1945 Constitution of the Republic of Indonesia and the Regulations related
to corporate liability and criminal acts. 2) Literature books, papers, articles, research
results, and other scientific works related to this research. 3) Tertiary Legal Materials,
which consists of: General Indonesian Dictionary such as Legal Dictionary, English-
Indonesian dictionary, and Encyclopedias.

The analysis of legal materials was carried out in a descriptive qualitative way,
meaning that the legal materials were presented descriptively and analyzed
qualitatively, namely analyzing the legal materials based on the quality and
correctness of the legal materials and then drawing conclusions which were the
answers to the problems in this study.

Literature Study

a. Definition of Disability

The terminology that represents people with different abilities continues to
evolve over time. Soekarno era was referred to as «Disabled Persons,» then became
«disabled» in the Soeharto era®. The terminology of «Persons with Disabilities» and
«Persons with Disabilities» is no longer used because it degrading and discrediting
people with different abilities. This is similar to that stated by Fakih® that the labeling
«disabled» for those who only loses or damage one of their limbs or senses is
considered abnormal, which is then interpreted as disabled. This labeling eventually
became the cause of injustice, discrimination and oppression.

After Indonesia ratified the convention on the rights of persons with disabilities

* Salim, “Perspektif Disabilitas Dalam Pemilu 2014 Dan Kontribusi Gerakan Difabel Indonesia Bagi Terbangunnya
Pemilu Inklusif Di Indonesia.”
> Fakih, Analisi Gender Dan Transfomasi Sosial.
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through Law no. 19 of 2011, then began to use the term «Persons with disabilities.
«The word» disability «comes from the English uptake, namely» Disability « (plural:
Disabilities) which means disability or disability. However, the term disability in the
Big Indonesian Dictionary has not been listed. Disability is a condition that results
from the interaction between people who have functional limitations (physical,
mental, intellectual and sensory) and the environment and attitudes that hinder their
full and effective participation in society on an equal basis with others (Inclusion City
Indicator Seminar and Workshop Material Yogyakarta, SAPDA 24 October 2016).

According to Dethmers (2010: 9), disability cannot be seen just a mental or
physical limitation, but very closely related to the interaction of a person with a disability
with their environment which is influenced by culture, religion, policy and society.
International Classification of Functioning, Disability and Health/ICF — WHO, 2001 (in
Reckinger, 2010: 21), disability is looked from health from physical perspective,
individual and social. ICF adding the environmental and privacy factors admit the fact
that the disability people in opportunity and limiting, inhibiting experiences.

The definition is similar contained in the DIY Regulation No. 4 of 2012
concerning the Protection and Fulfillment of the Rights of Persons with Disabilities,
namely persons with disabilities or referred to by other names are any people who
experience disorders, disorders, damage and / or loss of function of physical, mental,
intellectual or sensory organs within a certain period of time or permanently and face
physical and social environmental barriers.

b.  Variety of Disabilities People

There is kind or group of disability people (Seminar and Workshop on
Inclusion City Indicators Yogyakarta, SAPDA 24 October 2016):

1) Persons with Physical Disabilities, namely people who have impaired
movement, such as amputation; paralyzed withered or stiff; paraplegy; celebral palsy
(CP); due to stroke; the result of leprosy; and the little guy.

2) Persons with Intellectual Disability namely the disruption of the function of
thought because the level of intelligence is below average, including: slow learning;

mental disabilities; and Down syndrome.
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3) Persons with Mental Disability namely disruption of thought, emotional and
behavioral functions which include: psychosocial (schizophrenia, bipolar, depression,
anxiety and personality disorders); and developmental disabilities that affect social
interaction skills (autism and hyperactivity).

4) People with Sensory Disabilities, namely the disruption of one of the
functions of the five senses, such as Netra; Deaf or Talking.

5) Persons with Multiple Disabilities, namely persons with disabilities who
have two or more different types of disabilities, such as deaf or deaf.

c. Disability Theory

The expert of knowledge concerning disability people describes four historical
and social models of disability that have been summarized by Reckinger (2010: 43),
as follows:

1) Disability model in moral; admit disability as the result of sinful deeds;

2) Medical model admit disability as defect or diseases that must be treated
through medical intervention;

3) Rehabilitation model admit disability as a deficiency that must be corrected
by a professional rehabilitation professional

4) Disability model admit the disability problem as dominating attitude
exhibited by professionals and others, inadequate support services when compared to
society at large, and attitudinal, architectural, sensory, cognitive and economic
barriers as well as a strong tendency for people to generalize about all persons with
disabilities and ignore their magnitude. Diversity in the community with disabilities.

d. Disability and Poverty

Persons with disabilities are a pluralistic community and society, complete
with various complexities. Joni Yulianto in (Salim, et al. 2015: 48)° reveals that
disability people are not compared as the state did them in the past with the disability
category. However, directly or indirectly, people with disabilities still experience
marginalization and discrimination in various sectors of life.

It 1s not uncommon for the inherent and long-lasting stigma about the

¢ Salim, “Perspektif Disabilitas Dalam Pemilu 2014 Dan Kontribusi Gerakan Difabel Indonesia Bagi Terbangunnya
Pemilu Inklusif Di Indonesia.”
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vulnerability of persons with disabilities to take part in neglecting the rights to
participate and space of expression for groups of people with disabilities. The causes
of this stigma developed are one of the strong hegemony of the medical perspective
where people with disabilities are seen as helpless and incapable people because they
have various deficiencies both physically and mentally / intellectually. According to
Salim, et al. (2015:53)’, medical perspective only focuses the way of looking to the
individual aspect than the social aspect or policy of country. Means that disability
people and several issue which around not seem in comprehensive.

Then, according to Winarno and Dethmers®, disability people are part of other
susceptible group, namely poverty community both in the metropolis and villagers.
Both relationships is often illustrate as the difficult separated circle where the poverty
and disability is strengthen each other. The cycle above illustrate how the disability

and poverty is gives the influences each other. As it explained in the figure above:

Figure 1. Poverty and Disability Circle
2010: 9989(3%1rces: Department for International Development, U.K (2000, in Winarno and Dethmers,
Result and Discussion
Corporation Accountability in Indonesia
From the observation of the regulation of corporate criminal liability in these

various laws can be concluded, that the regulation pattern is varies and not has the

7 Ibid.

¥ Dethmers and Winarno, Disabilitas Dan Perangkap Kemiskinan Dalam Carole Reckinger & M.Y Winarno (Eds.), A
Bridge Over Troubled Water: Toward an Inclusive Society in Indonesia.

% Ibid.
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standard pattern'®. There is a uniform and consistent corporate criminal code
regarding: 1) when is the corporation implementing committing a criminal act and
when it can be accounted for (some formulate and some do not); 2) Who can be
accounted for (some are formulated and some are not); 3) Types of sanctions (some
regulate only basic crimes, some are basic and additional crimes, and some are added
with disciplinary action); 4) Formulation of sanctions (some formulate alternative,
cumulative, and combined cumulative alternatives); 5) There are those that regulate
penalties in lieu of fines that are not paid by the corporation and some do not'".

Realizing the violence of corporation is complex besides the character as
crimeby powerful so the law enforcers must has extra abilities and is mentally
tough'?. Moreover, it is not easy for Law enforcement officials in determining
corporations as legal subjects of criminal offenders and the judges successfully
convicted a criminal conviction. If it is means that the new things and can be
categorized as a progressive law enforcement measures”. As it implemented by
attorney General's Office which published the Regulation of the Attorney General of
the Republic of Indonesia Number Per-028 / A / JA / 10/2014 concerning Guidelines
for Handling Criminal Cases with Corporate Legal Subjects; and the Supreme Court
which issued the Supreme Court Regulation (Perma) Number 13 of 2016 concerning
Procedures for Handling Criminal Cases by Corporations.

In the Article 2 (Perma) Supreme Court Regulation No.13 of 2016 explains
that purpose and objectives creates the procedures for handling criminal cases by the
Corporation aimed to:

1. Become guidance for law enforcer in handling of criminal cases with
corporate actors and / or management;

2. Fill in the legal void, especially the criminal procedure law in handling
criminal cases with corporate actors and / or executives;

3. Push the effectiveness and optimalization in handling of criminal cases

' Muladi and Sulistyani, Pertanggungjawaban Pidana Korporasi (Corporate Criminal Responsibility).

" Arief, Kapita Selekta Hukum Pidana.

2 Muladi and Sulistyani, Pertanggungjawaban Pidana Korporasi (Corporate Criminal Responsibility).

¥ Suhariyanto, “RESTORATIF JUSTICE DALAM PEMIDANAAN KORPORASI PELAKU KORUPSI DEMI
OPTIMALISASI PENGEMBALIAN KERUGIAN NEGARA.”
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with corporate actors and / or management.

If a criminal act implemented or even only ordered by corporate management.
Corporation which implemented criminal should be subject to a criminal return of

assets !

* related to the system of a criminal responsibility system itself, there are
several criminal liability systems that can be applied according to B. Mardjono
Reksodiputro, there are:

1. The corporate manager as the maker and the manager are responsible;

2. Corporations as responsible makers and managers;

3. The corporation as a maker and also as a responsible person.

When viewed from the imposition of accountability, there are four possible
systems that can be implemented, namely':

1. The management of a corporation that has committed a criminal act and it is
the management who is liable for the crime;

2. Corporations that have committed a criminal act and the management that 1s
liable for the crime;

3. It 1s the corporation that has committed a criminal act, and it is the
corporation that is liable for criminal responsibility;

4. Managers and corporations that have committed criminal acts, and
corporations and their managers who are charged with criminal responsibility.

The system of accountability of corporate criminal liability in the constitution
of Corruption Eradication in the Article 20 Paragraph (1) stated «In the event that a
criminal act of corruption is committed by or on behalf of a corporation, prosecution
and criminal conviction can be made against the corporation, then charges and
criminal charges can be made against the corporation and / or its management. The
management representing the corporation is represented by another persony.

In the relationship which implemented the terrorism criminal act, the law on
the eradication of the criminal act of terrorism has given the sign how is the system of
criminal accountability in the Article 17 Paragraph (1) in explicit stated «In the event

that a criminal act of terrorism is committed by or on behalf of a corporation, the

' Toruan, “PERTANGGUNGJAWABAN PIDANA KORUPSI KORPORASI.”
' Sjahdeini, Pertanggungjawaban Pidana Korporasi.
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charges and criminal charges will be carried out against the corporation and / or its
management». Based that regulation of law if the corporation is implementing the
terrorism criminal acts so it is must accountability on the criminal acts is only
corporation.

Basic of error (geen straf zonder) is the fundamental principle in conviction.
Although, people has implementing criminal acts is not always conviction. People
which implementing the criminal acts will be convicted if the person is at fault, with
accountability of Criminal Corporation in criminal penalty needs to notice as
follows'®:

1. Basic of error still left with construction of corporation construction errors
of the corporation is taken from the mistakes of the management or members of the
board of directors;

2. Basic of Error is not absolutely applicable with based on the adagium
resipsa loquitor.

With imposed a very high fine so the corporate criminal will burden the
enormous cost economic risk and must issue so as to exceed the target of his crime.
Expected the conviction has the large influence for corporate criminal in philosophy
contradicting with the values of justice of society, sociologically not wanted by
society and victimologically cause a lot of loss to others'”.

Then, the corporation accountability in criminal law is appears not through the
study of the expert but as causes from the tendencies from legal formalism. The
corporation acts through the agents to one side is often causes the enormous losses in
society, so the presence of criminal sanctions expected to be able avoid from the
repeating his action'.

Doctrines of respondent superior producing are three models of accountability
of corporation crime namely direct corporate criminal liability, strict liability, and
vicarious liability"”. Direct corporate criminal liability closely related with

identification doctrine which stated that basically admit that the Actions of certain

'® Weissmann and Newman, “Rethinking Criminal Corporate Liability.”

'7 Stephens, “The Amorality of Profit: Transnational Corporations and Human Rights.”
'8 Moohr, “On the Prospects of Deterring Corporate Crime.”

19 Reid, Criminal Law; LaFave and Scott Jr, Criminal Law.
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agents of the corporation, as long as those actions are related to the corporation, are
considered as actions of the corporation itself™.

Strict liability means as criminal acts with does not require the perpetrator to be
guilty of one or more of actus reus *'. Strict liability is the accountability without
mistake (liability without fault). So, it is not related with mens rea because the basic
element strict liability is actus reus (acts) so must be proofed as actus reus (acts) not
mens rea (mistake)®.

Vicarious liability (the liability of the replacement) means as the accountability
according to law of someone on the mistakes that done by someone else®. The theory
only limited on the certain condition where the corporate only accountability on the
responsible for the wrongdoing of the employee who is still within the scope of his
work*. Rationality of theory application is corporate have control and power over
them and the benefits they get are directly owned by the employer (corporation)®.

Reorientation and reformulation of accountability of conviction can be said as
criminal acts on victims of corporate crime include, among other things, the
provisions regarding:

1. The regulation related to when a criminal act can be said to be a criminal
act which implemented by corporation;

2. Who can be prosecuted and convicted for crimes committed by the
corporation;

3. The types of sanctions in accordance with the subject of the criminal act in
the form of a corporation which oriented to the compensation to the victim.

Peter Gillies stated that «in most cases the punishment visited upon the
corporation will be fine» (many cases of criminal which can be imposed on a
corporation are only a criminal fine). This is line with Loebby Logman which stated
that: «Not all types of crime contained in the criminal law and regulations can be

applied to corporations. Basically, death penalty, imprisonment and imprisonment

0 Colvin, “Corporate Personality and Criminal Liability.”

! Heaton, Criminal Law Textbook.

2 Hanafi, “Strict Liability Dan Vicarious Liability” Dalam “Hukum Pidana.”
> Reid, Criminal Law.

* Clarkson, Understanding Criminal Law.

 Clarkson.
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cannot be imposed on a corporation. What may be imposed on the corporation is a
criminal fine. However, in addition to criminal fines, actions can also be taken to
restore conditions such as before there was damage by a company. In accordance
with its development, compensation can also be imposed on corporations as a new
type of crime. This compensation can be in the form of compensation for the victim, it
can also be in the form of compensation for the damage that has been caused.» *°

Based on the Regulation of Supreme Court of the Republic of Indonesia No. 13
of 2016 concerning Procedures for Handling Criminal Cases by Corporations in the
Article 25 paragraph (3) stated that Tree crime that can be dropped on the corporation
is criminal fine. The Regulation of the Supreme Court makes in order to a reference
for law enforcers in solving in settling matters with corporations as it subject.
However, although PERMA No. 13 of 2016 has stated that principal crime can be
dropped by Judge to corporation is in the form of fine or additional penalties in the
Article No 4 Paragraph (1) Regulation of Supreme Court stated that «Corporations
can be held liable for crimes in accordance with the criminal provisions of the
Corporation in the law governing Corporations». This Article is given the explanation
that Regulation of Supreme Court No. 13 of 2016, although it is specifically regulates
the procedures for handling criminal acts by corporation and stated that the principal
crime which dropped to corporation only in the form of criminal fine, still following
the regulation which the criminal provisions that exist in the law relating to the
corporation as the subject.

Accordance with Article No. 4 Paragraph (2) Regulation of Supreme Court 13
of 2016 in dropping criminal on the corporation, judges assess the Corporation's
errors, among others, by parameters as follows:

1. Corporation can obtain the profit or benefit from the crime or criminal act
is implemented for corporation interest;

2. The corporation allows criminal acts to occur and;

3. The corporation is not implementing the steps that needed to avoid the

greater impact and ensure compliance on the applicable legal provisions avoid the

26 Kristian, “JENIS-JENIS SANKSI PIDANA YANG DAPAT DITERAPKAN TERHADAP KORPORASI.”
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criminal acts happened.

Realizing the nature of the Corporation as a legal subject in the form of
artificial person so in the Article 5 Regulation of Supreme Court 13 of 2016 has
stipulated that in the event that one or more Corporate Managers quit, or die, it does
not result in the loss of any liability for the Corporation. Moreover, in the article 23
Regulation of Supreme Court 13 of 2016 which also stated that Judge can be dropped
on the corporation or manager both alternatively or cumulative.

Thus, so the application of corporation accountability, there are the sanctions
or laws can be dropped on the corporation according to the guidance which stipulated
in the Article 25 paragraph (1) Regulation of Supreme Court 13 of 2016 is principal
crime or additional penalties. The principal crime which can be dropped on the
corporation is criminal fine. Whereas, the additional penalties which dropped on the
corporation according in the regulation in the other legal regulations namely in the
Article 10 KUHP and provisions of other types of crimes that are spread in other laws
as lex specialis from KUHP which is legi generali.

Based on the explanation above, can be concluded that the accountability of
corporation in Indonesia can be may be subject to cumulative criminal sanctions
namely with principal crime in the form of criminal fine, with the additional penalties
in the form of criminal fine, so the penalty on the corporation which accepting the
criminal penalties can be given criminal sanctions with fines that are heavier than the
value of the crimes incurred, in order to the corporation is repeating his actions and
become a lesson for other corporations.

Corporate Criminal Liability that does not fulfill the rights of Persons
with Disabilities

As it including in the Constitution No. 39 of 1999 concerning Human Right
that the citizen has the accountability to respect the rights of Persons with
Disabilities. Respect, Protection and Fulfillment of the rights of Persons with
Disabilities are the obligations of the state. The Disability people has experienced

discrimination causes the implementation of the rights of Persons with Disabilities
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has not been fulfilled”’.

Based on the data from PUSDATIN Ministry of Social Affairs Republic of
Indonesia with adjusted based on the survey result which obtained National Socio-
Economic Survey Agency (Susenas) in 2018 found 14,2 % Indonesian residents
which is disability or equal to 30.38 million people in Indonesia. Whereas, from the
information system data on persons with disabilities as of March 2020 found 197,582
people with disabilities in Indonesia®®. In the past, until now, people with disabilities
are considered a vulnerable group the accident causes the position as the disability
people who have physical limitations and get different treatment (minorities) from the
community and the State apparatus system.

The obligation of country as the guidance (the obligation to protect) for
citizens with disabilities are an obligation that is not only focused to the effort of
protection from the violations committed by the state, but also on the violations or
actions committed by other (non-state) entities or parties that would interfere with the
protection of the rights of persons with disabilities. Including in the protections which
country is implemented for avoid disability people from threats of waste, neglect or
exploitation and so on®. While, obligation to fulfilling (the obligation to fulfill) is the
obligation of country to take the steps of legislative, administrative, judicial and
practice, which needed to fulfilling the guaranteed rights of persons with disabilities
by constitutions or regulation of law, this country must be served several physical and
non-physical facilities especially for the guarantee of especially the guarantee of
permanent maintenance and welfare for persons with disabilities from the heavy
category. In theoretical that the concept of legal protection concept aimed to realizing
the civil society in order to achieving a just and prosperous society that is equally,
both materially and spiritually in the era of economic democracy based on the
Pancasila and Constitution of 1945,

In Indonesia there is some regulation of law referred as the basic regulation to

%7 Penjelasan umum Undang-Undang Nomor 8 Tahun 2016 tentang Penyandang Disabilitas.

% Ansori, “Jumlah Penyandang Disabilitas Di Indonesia Menurut Kementerian Sosial.”

¥ Stephens, “The Amorality of Profit: Transnational Corporations and Human Rights.”

30 Zuhairi, “KONSTRUKSI PERLINDUNGAN HUKUM BAGI PENGADU/PELAPOR KERUGIAN KONSUMEN
DARI TUNTUTAN PENCEMARAN NAMA BAIK OLEH PELAKU USAHA/PRODUSEN.”
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respect, protect and fulfill the rights of persons with disabilities, namely Constitutions
No 8 of 2016 concerning the Disability people No 4 of 1997 concerning Persons with
Disabilities, for whom this Law is not considered to have a human rights perspective,
and is more compassionate (charity based) and fulfillment the right still assess as the
social problem which the policy of fulfillment of their rights is only in the form of
social security, social rehabilitation, social assistance and social welfare
improvement. The constitution No 8 of 2016 stipulated related the rights from the
disability people which must protected and respected not only by government but
society in general and companies in Indonesia. In several regulation of law, the
criminal act in Indonesia can be said that the explanation corporation is the group
organization from people or property, whether it is a legal entity or not®".

There are the mistakes are the absolute element which can causes the asking
for criminal responsibility of the perpetrator of the offense. The accountability on the
criminal acts which implemented by someone determining the mistake from the
criminal acts that implemented. The accountability of crime or criminal responsibility
means that someone who implemented the criminal acts does not meet to be
convicted. The perpetrator must account for the actions he has done if an element of
error is found in him*. Because of criminal acts, it is consisting of a criminal act
(actus reus) and a criminal intent (mens rea). Actus reus or guilty act and mens rea or
guilty mind are absolute to for criminal liability. The exception to the principle of
actus reus and mens rea is a strict liability offense, where mens rea does not need to
be proven™.

As it stated in the Chapter XI the Criminal Provisions for the Law on Persons
with Disabilities in the Article 144 stated that «Anyone who commits an action which
impacts on the increase, decrease, or loss of ownership rights of Persons with
Disabilities without obtaining an order from the district court as referred to in Article
142 shall be sentenced to imprisonment for a maximum of 5 (five) years and a

maximum fine of Rp. 500,000,000.00 (five hundred million rupiah)y.

3! Setiyono, Kejahatan Korporasi: Analisis Viktimologis Dan Pertanggungjawaban Korporasi Dalam Hukum Pidana
Indonesia.

32 R.M, Hukum Pidana Materiil: Unsur-Unsur Objektif Sebagai Dasar Dakwaan.

3 Geary, Understanding Criminal Law.
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The criminal element in the Article 144 Constitutions No. 8 of 2016 which
shall be sentenced to imprisonment for a maximum of 5 (five) years and a maximum
fine of Rp. 500,000,000.00 (five hundred million rupiah), there are:

1. Everyone which implemented criminal acts.

2. This has impact on the increase, decrease, or loss of ownership rights of
Disabilities Persons without obtaining stipulation from District Court as it stipulated
in the Article 142.

The elements of Article 144 can be explained as follows:

1. Everyone Who Implemented Crime

This element are the elements of the subject of a criminal act, subject of a
criminal act in the Article 144 is «everyone» as it stipulated in the Article 1 point 17
Constitution No.8 of 2016 where it can be said that every person is an individual or
corporation, either with legal entity or not. Thus, the subject of criminal act in the
Article 144 Constitutions No. 8 of 2016 concerning;:

a. Individual; and

b. Corporation, both either with legal entity or not.

The subject of criminal act has different in Who has the impact, increase,
decrease or loss of ownership right of disability people without obtaining stipulation
from district court in a broader sense than the subject of a criminal act in the Criminal
Code,

Subject of criminal acts admitted by KUHP i1s Human (natuurlijk person). The
consequences which can be perpetrator of a criminal act is human, this can be seem
in the formulation of offenses in the Criminal Code starting with the words
«whoevery», this is clearly designate people or people not legal. So it can be
concluded that in the general provisions of the Indonesian Criminal Code used to
date, Indonesia still believes that an offense can only be committed by humans™.
Thus, the perpetrators of criminal acts in the Constitutions No. 8 of 2016 are no
longer limited to individuals or human beings alone, but the perpetrator can also be a

corporation.

3 Mahrus, Dasar-Dasar Hukum Pidana.
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2. Which has an impact on the increase, decrease, or loss of ownership
rights of Persons with Disabilities without obtaining an order from the District
Court as referred to in Article 142

This element has an impact on the increase, decrease, or loss of ownership
rights of Persons with Disabilities without obtaining an order from the District Court
as referred to in Article 142. Referred to the opinion of S. R. Sianturi, as briefly the
elements of a crime there are:

a. There is a Subject;

b. There is an element of error;

c. The act is against the law;

d. A forbidden acts or required by law/legislation and those who violate it are
liable to punishment;

e. Ina certain time, place and circumstances.

This element means that the disability people have the same right with the
other society non-disability, if it is determined by the stipulation of District Court
which limited the right from disability people. This element limited in the room of
Article 142 Constitution No. 8 of 2016 which stated that «Any person appointed to
represent the interests of Persons with Disabilities is prohibited from taking actions
that have the effect of increasing, decreasing, or losing the ownership rights of
Persons with Disabilities without obtaining an order from a district court.» The party
which represented the disability people which means as «relevant stakeholdersy,
namely Government, Local Governments, communities, organizations of persons
with disabilities, community organizations, and legal entities.

Whereas in the Article 145 stated that: «Anyone who obstructs and / or
prohibits Persons with Disabilities from obtaining the rights referred to in Article 143
shall be punished with imprisonment of up to 2 (two) years and a maximum fine of
Rp. 200,000,000.00 (two hundred million rupiah)».

The element of criminal acts in the Article 145 Constitutions No.8 of 2016
which who is threatened with a maximum jail term of 2 (two) years and a maximum

fine Rp. 200,000,000.00 (two hundred million rupiah) there are:
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1. Everyone.

2. Which obstructs and / or prohibits Persons with Disabilities from obtaining
the rights referred to in Article 143.

The elements of Article 145 can be described as follows:

1. Everyone

This element is the subject of criminal acts, the subject of criminal acts in the
Article 145 is «everyoney as it stipulated in the article 1 point 17 Constitutions No. 8
of 2016 which stated that, everyone is individual or corporation, both legal entities
and non-legal entities. Everyone is individual of corporation, both legal entities and
non-legal entities. Thus, the subject of criminal acts in the article 145 Constitution
No. 8 of 2016 including:

a. Individual and;

b. Corporation, both legal entities and non-legal entities.

The subject of criminal acts is different, in a broader sense than the subject of a
criminal act in the KUHPidana (Criminal Code). Concerning with Mahrus Ali can be
said that.

The subject of criminal acts recognized by KUHP is human (natuurlijk
person). The consequences become the perpetrator of a criminal act is human. This
can be seen in the offense formulation in the KUHP which started with the word of
«whoevery, this is clearly shows people or human, not legal entity. So, it can be
concluded that in the general provisions of the Indonesian KUHP (Criminal Code)
that applied, Indonesia still holds that an offense can only be committed by humans®.
Thus, the perpetrators of criminal acts in the Constitutions No. 8 of 2016 no longer
limited to individuals or humans, but the perpetrators also can get a corporation.

2. Which obstruct and prohibit Disabilities Persons from obtaining rights
which is referred to the Article 143

This element stated the forbidden acts which is the act of «obstructing» and/or
«prohibiting» of Disability people to obtain the right as it stipulated in the Article 143

concerning what is meant by «obstruct» must first be seen from a grammatical point

35 Mahrus.
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of view (grammatical interpretation). In Indonesian dictionary gives the information
related to the word of «obstruct» it means that «obstruct/inhibit» means the act of
obstructing or covering up.

The other act that is punishable by criminal in the Article 145 Constitutions
No. 8 of 2016 is the acts of «forbid». Related the word of forbid in the Indonesian
Dictionary gives the information that the act of «forbid» is the action that is more
explicit and clear its purpose, the example is a cinema entrepreneur prohibits a
paralyzed person with a wheelchair from entering the theater because it is seen as
blocking the way for other spectators.

In the Article 143 Constitutions No. 8 of 2016 stated the prohibition to obstruct
or forbid the Disability person to obtain the right which stated that in the Article 143
point a into r. the right of Disability person which stated in the Article 143 point a to
point r which stipulated in details in the Article 10 to Article 26 and Article 28
Constitutions No. 8 of 2011.

With the Article 144 and Article 145 in the Constitutions No. 8 of 2016
concerning Disability person, so it can be said that the criminal acts to the disability
person not only can be implemented by individual but also it can be implemented by
corporation. The Corporate criminal responsibility for the rights of persons with
disabilities in the Law on Persons with Disabilities is inseparable from this
corporation acts which violates the legal provisions of the Law on Persons with
Disabilities. This means before the corporation is demand of the responsibility, it
must be understood first on the form of acts which implemented by corporation and
the reason of corporation can be said as the perpetrators of criminal acts and later a
question will arise whether the actions committed can be held accountable.

The corporation itself becomes one of the subjects of criminal acts in the
Constitutions of Disability person with the regulation of Article 1 Point 17
concerning the understanding related «everyone» which means as individual or
corporation, both corporations with legal status and corporations that are not legally
incorporated. The explanation related to the corporation as the subject also in the

Article 1 point 15 related to the explanation «Employer», namely an individual,
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entrepreneur, legal entity, or other entity that employs workers by paying wages or
other forms of remuneration.

But, in the Constitutions of Disability Person concerning with if the criminal
act is committed by a corporation, it is not stated who should be responsible later,
liability in the Criminal Provisions of the Law on Persons with Disabilities is the
criminal sanction with cumulative system, it means if there are several types of
principal offenses threatened in a provision of criminal law. The judge must drop the
entire, where the sanction in both article is imprisonment is accompanied by a fine,
this becomes a problem, because corporations are not likely to be imprisoned.
Mahrus Ali gives two statements. First, corporation is unable implemented to an acts
so corporation or as a functional action. Second, as consequences from the statement,
corporation can be implemented acts based on the intermediary of his manager’®.

Related with the Article 144 and Article 145 Constitutions of Disability people
can seem that Constitutions of Disability People is adhering to system of
«Corporations as makers and managers are responsible». This because the cumulative
criminal sanctions contained in the Criminal Provisions in the Law are imprisonment
and fines. Because, the corporation is not subject to imprisonment for not having a
«body», so can be said that responsible if has the mistaken in the Constitution of
Disability person is the manager of corporation. In the Constitutions of Disability
person is not mentioned at all on what to do when a claim is made against a
corporation. Even in the fact of corporation is as the factual subject in the Disability
people constitutions. This will make the burden of corporate responsibility shift to
corporate management. The model of accountability of corporation crime where the
corporation as the maker and manager is responsible, affirms that the corporation is the
maker of the crime. The corporation management then referred as the responsible for
the actions carried out by the corporation, where this action is what is done by the
complementary tools of the corporation itself, it is based on the authority or basic fund
of corporation. Thus, the criminal acts which implemented by corporation can be said

as the criminal act which implemented by someone from corporation. The nature of the

3 Mahrus, Asas-Asas Hukum Pidana Korporasi.
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act that makes the criminal act is on-person, that is, the person who leads the
corporation is responsible for the crime, regardless of his knowledge of the act.

Thus, the concept of corporate criminal responsibility as in the Law on Persons
with Disabilities, it can be concluded that it is a form of criminal responsibility. The
corporation is not fulfilling the Disability People can be may be subject to cumulative
criminal sanctions in the form of principal and additional criminal sanctions, as it
contained in the Law on Persons with Disabilities of cumulative criminal sanctions in
the form of imprisonment and fines. Because the corporation is cannot be subject to
imprisonment, hence the cumulative criminal sanction cannot be subject to
imprisonment; hence the cumulative criminal sanction it means the criminal penalties
imposed on corporations with the main punishment in the form of fines, and
additional crimes also in the form of fines, in which the criminal sanctions imposed
are fines heavier than the value of the resulting losses.

Conclusion

The accountability of corporation crime which stipulated in the Article
Constitutions No. 8 of 2016 concerning the Disability People using the nature of
criminal responsibility in the form of the corporation as the maker or perpetrator of a
criminal act, but the management of corporation must be responsible. The criminal
act has Article 144 of Law no. 8 of 2016 has a criminal sanction with imprisonment
of 5 (five) years and a maximum fine of Rp. 500,000,000.00 (five hundred million
rupiah) and Article 145 of Law No. 8 of 2016, he is punished with imprisonment of 2
(two) years and a maximum fine of Rp. 200,000,000.00 (two hundred million rupiah).

This can be seen in the form of punishment in this law is in the form of
cumulative punishment, namely imprisonment and fines. It is better if the formulation
of criminal regulation in the Constitutions of Disability People follow what is in the
Regulation of the Supreme Court of the Republic of Indonesia No. 13 of 2016
concerning the Procedures for Handling Crime by the Corporation, to interpret
criminal sanctions which dropped to corporation with the main penalty in the form of
a fine, and additional punishment also in the form of a fine, in which the criminal

sanction of fines is imposed more than the value of the loss caused. In order to not
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repeat by concerning corporation and be a lesson for other corporations.

Suggestion

As it stipulated in the Article 144 and 145 in Constitution of Disability People
found the cumulative criminal sanctions, which is imprisonment and fines. In fact, the
corporation cannot get the sanction of imprisonment, so the corporation's inability to
accept imprisonment has been stipulated in the Regulation of the Supreme Court of
the Republic of Indonesia No. 13 of 2016 concerning the Procedures for Handling
Criminal Cases by Corporations in the Article 25 Paragraph 3 which stated that the
corporation only dropped the main punishment can be imposed in the form of a fine.

Thus, the researcher is suggestion to drop the cumulative criminal sanction on
the corporation as in the Article 144 and 145 of Constitutions of Disability people in
accordance to PERMA No 13 of 2016 with become imprisonment and fines are the
main and additional criminal sanctions in the form of fine. So, fines imposed on the
corporation in this case as a form for add or increase or increase the fine penalty
against the corporation in lieu of imprisonment that cannot be imposed on the

corporation.
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KpuminanbHa BianmoBiiajJbHicTh OPUANYHHX OCiI0 3a nNopylleHHsi mpaB ocid 3
00Me:KeHUMHU MOKJINBOCTSMH

Cmammio npucesiueno 00CHiOHCeHHIO Olll IOPUOUHHUX OCI0, AKI NOPYULYIOMb NPAsa el 3
00MeNCeHUMU — MOJCTUBOCHAMU, WO MICMAMb  eleMeHmuy  3104UuHy 1 8i0N08i0aIbHOCH,
nepeobauyenux y 30ipyi 3axonie Ne 8 6io 2016 p. npo ocib 3 0OMeHCeHUMU MONCIUBOCTAMU.
3oxpema, y 30ipyi 0CHOBHY y8acy Npuoileno 3MIYHEHHIO Npagosoi ma IHCmumyyitHoi oasu, a
MAaKoHc 8600CKOHANICHHIO MeXAHiZMY iX peanizayii. Bona micmumo 3a2anvHi noaodceHHs, a maxKoic
BCMAHOBNIOE CAHKYI 3a iX nopyuweHHs. Y xo0i 00cniodceHHs BUKOPUCIAHO HOPMAMUBHO-NPABOBULL
Memoo, a makoxc cmamymuuu i KoHyemmyanvHuil nioxoou. I[lokazano, wo enemenmu Oii
IOPUOUYHUX 0CIO, WO NOPYULYIOMb KPUMIHATLHO-NPABOSI HOpMU, nepeddaueni yicto 30ipKoro
3aKOHI8, 8IOHOCAMbCA 00 Oill OPeaHi8 YNPAGNIHHA OPUOUUHOI 0cobu, wo Oitomsb 6i0 ii iMeHi, a
maxkodic 00 OupeKmug WpuouyHoi ocobu, Ha niocmasi AKUX 0cobam 3 0OMeHCeHUMU
MOANCTIUBOCIAMU BIOMOBIAIOMY Y peanizayii ixHix 3axkonHux npas. 30ipka 3axonie Ne 8 6io 2016 p.
npo 0cib 3 0OMeNCeHUMU MONCIUBOCMAMU nepeddadac 08a uou Gi0N0BIOANILHOCMI IOPUOUUHOL
0cobu: aOMIHICmMpamuseHy i CYKYNHY KPUMIHAILHY BI0ON0BI0ANbHICMb V 8UeHA0i N030A6NIeHHS B0l
ma wmpagis. Bionogiono 00 Konyenyii KpUMIiHAILHOI 8i0N08I0ANIbLHOCMI, OpUOUYHA 0c0ba
npUMsAYEMbCs. 00 GIONOGIOATLHOCII AK OUpeKmueHuli ma aominicmpamuenuti opean. Hozo
KepIGHUKU HeCymb 8I0N0GIOANbHICMb 8i0N0BIOHO 00 NepedbayeHUux 3aKOHOM CYKYNHUX CAHKYIU 3a
NOPYULeHHsl KPUMIHAILHO20 3AKOHO0ABCMEA iX IOPUOUYHUMU 0COOAMU.

Karo4oBi ciioBa: kpuMiHalbHI CaHKIIIT; 37I0YMHYU, BUNHEH] IOPUAMYHUMHU 0COOaMuU; 0coOH 3
0OMEXCHIUMH MOYKITUBOCTSIMH.
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YroyioBHAsi OTBETCTBEHHOCTh HOPHIANYECKHX JHMI 32 HapylleHHMe NpaB JHi C
OrpaHNMYeHHbIMU BO3MOKHOCTAMU

Cmamobs nocesawena ucciedo8anuio O0eucmeull 10puOudeckux auy, HApywanowux npasd
Jq00etl ¢ 0ZPAHUYEHHBIMU  BO3ZMONCHOCMAMU, COOEPHCAWUX DIeMEHMbl  NPecmynieHus U
0mMBEemMCmMeeHHOCU, NPedyCMOMPEHHbIMU 8 c8ode 3axonoe Ne 8 om 2016 2. o auyax c
02PAHUYEHHbIMU B03MONCHOCMAMU. B uacmuocmu, 6 ceode OCHOGHOe BHUMAHUE YOelsemcs
VKpenjienuto npagoeoul 1 UHCMuUmyyuoHaIbHoU 6a3vl, a Maxkxice cO8EPUIEHCNBOBAHUI0 MEXAHUIMA
e20 peanuzayuu. 3aKoH cooepicum oduue NON0HCeHUs, a MAaKx#ce YCMaHaenueaem CaHkKyuu 3a ux
Hapyuwienus. B 0anHom uccie008aHuu UCnOIb3yemcs HOPMAMUBHO-NPABOGOU Memoo, a MmaKdice
CMamymuslii U KOHYenmyaibHulll no0xoovl. Iloxazano, umo snemeHmsl Oeticmseull IopuoudecKux
Y, Hapywaowue Y20Jl08HO-NPABOBbIE HOPMbL, NPeOYCMOMPEHHbIE OAHHbIM C8000M 3AKOHOS,
OMHOCAMCS K 0eUCMBUAM OP2aHO8 YNPAGIeHUs I0PUOUYECKO20 TUYA, OeUCMBYIOUWUX 0N €20 UMEHU,
a maxoice K OUPeKmueam 10puouiecko2o auyd, Ha OCHOBAHUU KOMOPLIX JUYAM C 02PAHUYEHHbIMU
BO3MONCHOCMAMU OMKA3ZLIBAIOM 8 Peanu3ayuu ux 3akoHHwix npas. Ceoo zaxonos Ne 8§ om 2016 2. o
JUYAX C O0ZPAHUYEHHBIMU BO3MONCHOCHAMU npedycmampugaem 08a 6udd OmeemcmeeHHOCmuU
I0pUOUYECKO20 TUYA. AOMUHUCMPAMUBHYIO U COBOKYNHYIO Y20J08HYI0 OMBENCHMEEHHOCMb & 8Ude
Juuenus c60600bl u wmpagos. B coomeemcmeuu ¢ KoHyenyueu y20i06HOU OMEemcmeeHHOCU,
10puoUYecKoe TUYo NPUBNIeKaemcs K OmeemcmeeHHOCMU KaK OUPeKmueHbulll U AOMUHUCHPAMUBHbBIL
opean. Ezo pykoeooumenu necym omeemcmeeHHOCMb 8 COOMEEMCMEUU C NpedyCMOmMpPeHHbIMU
3GKOHOM  COBOKVNHbIMU CAHKYUAMU 34 HAPYUWEHUe Y20JI08HO20  3AKOHOOAMENbCmed — Ux
IOPUOUYECKUMU TUYAMU.

KiioueBble ¢ji0Ba: yroJoBHBIC CAHKIIMW, MPECTYIICHHUS, COBEPIIECHHBIC FOPUINICCKUMHU
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JIMIaMH; Jinia ¢ OrpaHUYCHHBIMU BO3MOKHOCTAMMU.
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