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IIpoananizosano nioxoou 00 8u3Ha4eHHs NOHAMMSA «OUCKPEYIliHI NOBHOBANCEHHS) OP2aHis,
wo nposadsme nyoniuny Qinancosy disnvnicms. Koncmamosano, wo Ouckpeyiiii no8HOBANCEHH S
61aA0HUX Y0 €KmMie nyoniuHoi iHaHCOB80I JisIbHOCTI AGNAIMb CO00I0 MAKi NOBHOBANCEHHS, WO
nepeobayaroms 8UOIp yum cyo ’€Kmom neeHo2o eapianmy (y 3aKoH00a840 6CMAHOBIECHUX MeHCAx)
NPUtiHAMmMs  61AOHO20 pIiuleHHs y cghepax MoOinizayii, po3noodiny Ut SUKOPUCMAHH KOULMIB
nyoniynux @onois. BcmaHnosnieHo HeoOXiOHICMb 0008 °513K08020 IX O0OMENCEeHHs 3AKOHOM.
ITiokpecneno, wo HaoaunHs 61a0HUM CYO EKMAM MAKUX NOBHOBANCEHL 003601UMb egheKmusHiuLe
npogaoumu  QIHAHCO8Y  OIANLHICMb,  OCKIIbKU — Nepeddauac  MOMNCIUBICIb — NPULIHAMMSL
ONMUMATBLHO2O OJisl KOHKPEMHO20 8UNAOKY PilleHHs

KurouoBi enoBa: oprany, mo npoBaasTh MyOsiuHy (iHAHCOBY MISIBHICTB, AMCKpPELINHHI
MOBHOBA)XEHHS BJIAHUX Cy0 €KTIB My0siuHO0i (PiHaHCOBOI AiSIBLHOCTI, BIACHUN PO3CYA.

IMocranoBa npodJemu. JlepxaBa, peanizyroun ¢Gi1HaHCOBY JISUTBHICTD y cdepi
MOO1II3a111i, pO3MOALTY 1 BAKOPUCTAHHS KOWITIB MyOIIYHMX (POH/IIB, Yepe3 KOMILIEKC
B3a€EMOIOB A3aHUX 1HCTUTYTIB BCTAHOBIIIOE HU3KY BIAJHHUX BENiHb, SKI €
000B’SI3KOBUMU JIJIs BUKOHAHHS BCIMa YYacHUKaMu (PiHAHCOBUX BIJHOCHH, a TaKOX
HU3KY 3aXOJliB JEP>KaBHOTO MPUMYCY, IO TapaHTYIOTh iX BUKOHaHHsA. [Ipu mpomy
BaXKEJl JIEP’)KAaBHOTO TMPUMYCY MO0 BHUKOHAHHSA (DIHAHCOBO-MPABOBHX HOPM
CTOCYIOThCSI, 30KpeMa, (PaKTUYHO MIJJIerauX cy0’€KTiB (PiHAHCOBUX MPABOBIAHOCHUH
(HampuKJIa, MJIATHUKIB MOJATKIB, PO3MOPSAHUKIB KOIITIB), 3aJMIIAOYH OCTOPOHb
TaKUX YyYaCHUKIB TPABOBIJHOCHMH SK Jep)KaBHI oOpraHd. BueHi TpaguiiitHo

M1JKPECIIOI0Th, 110 BIIHOCUHM MK Cy0’e€kTaMu (hIHAHCOBOTO MpaBa OyAYIOThCS 3a
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CXEMOIO «BJIaJia — MIANOPSIKYBaHH». Lle o3Havae, 110, «peani3yloun Ha MPaKTHUIll
cycniapHl (TyOmivHi) 1HTEpEeCH, CYO’€KTH BJQJHUX ITOBHOBaXEHb (DOPMYIOTH
Jiep>kaBHY ab0 CYCIUIbHY BOJIIO y (pOpMi TIPaBOBOTO PIICHHS 1 apeCcyOTh ii 1HIITAM
y4aCHMKaM IPaBOBIIHOCUH — IPOMaJIiHaM, OpTaHi3allisiM, MOJEIIOIOUN MOBEIHKY
OCTaHHIX. A BOHH, CBOEIO 4Yeproro, 3000B’s3aHI BUKOHYBATH BCTAHOBJICHI IpaBUia
(nmpurmmcn). HasBHICTH BIaAHMX TTOBHOBaXEHb BKa3ye Ha pealbHYy 37aTHICThH
cy0’ekTa 3a0e3MeyuTH TOBEMIHKY 1HIIOI CTOPOHHM B HEOOXIMHMX Mexax. Lld
3aTHICTh 3YMOBJIEHA JBOMa (DaKTOpaMU: BHUPAXKEHHSAM NyOJIYHOrO IHTEpeCy 1
3MIMCHEHHSIM BJIAJHOTO NOBHOBaXeHHs. Lli dakTopm wmae 00’eqHyBaTH 111€4
PO3yMHOT0 TOEJHAHHS 1 Y3rOJDKEHHSA MNPUBATHUX 1 MyOJiyHUX 1HTEepeciB» [14,
c. 101]. OgHak chOroAHI MPU 3aKOHOAABYOMY BH3HAUEHHI BJIQIHUX MOBHOBA)KCHb
OpraHiB, IO TPOBAIATh NyOIIYHY (PiHAHCOBY MAISIBHICTH, iM HAJA€THCS TIEBHA
JUCKPEILis.

OOrpyHToBaHicTh TeMH AocaigkeHHs. [To3HaUMMO, 1110 OCTAHHIM YacoM J0
O3y AUCKPEIINHUX TIOBHOBaXEHb CyO’€KTIB y cdepl (PiHAHCIB  3BEPTAIOTHCS
nenam Ouiplie BueHux: B. b. ABepsnos, M. K. 3onotaprosa, M. I1. KyuepsiBenko,
J. B. JIyuenko, €. M. CMu4ok Ta iH. Y TOM e yac KOMIUJIEKCHOTO JOCTIKCHHS 3
1€l TeMaTUKU TPoBeeHO He 0y10. OTXKe, MeTOK TIPOTIOHOBAHOT CTaTl € BUSHAYCHHS
Ta aHaI3 AUCKPELiNHUX MOBHOBAXEHb JESKHX OPraHiB, 110 3A1MCHIOIOTH MyOIIYHY
(iHaHCOBY AISUTHHICTH B YKpaiHi.

CyuacHi goc/ikeHHsi Ta aHaJji3 myoOJikauniii. Hapasi Mo)xHa KOHCTaTyBaTH,
1o JiyIsi YKpainu npoOsieMa BCTAHOBJICHHS! TUCKPEUIMHUX MOBHOBAXEHb, TPUNUHATTS
Ha BJIACHUUW PO3CYJ BIAJHUX BEJiHb OpraHaMU, 3aITHUMH Yy MyOIiuHIN (iHAHCOBIN
TiSTBHOCTI, € BEIbMHU TOCTpOr0. Lle MOsSCHIOETHCS, TEepemyciM, BKpal BHCOKHM
piBHeM kopymilii. CIyIrHO ToBOpATH (axiBIlli: KOPYMINiS HA BCIX PIBHAX JEPiKaBH,
CTBOPIOE TIEPEMOHU Il PO3BUTKY €KOHOMIKHU. [Ipo 1e cBiguuTh Bennue3Huid 00'eM
TIHBOBOI'O BUPOOHUITBA, MOPYUIEHHS KOHKYpEHIIi, KPUTHUYHO HU3BKUN pPIBEHb
1HBECTHUIIIH, HeePEKTUBHE BUKOPUCTAaHHS Or0keTHUX KomTiB [15]. [Ipo HarampHICTH

MOpYyIIEHOi MpoOJieMH CBiIYaTh 1 3asBM ujeHIB KoMiTeTy 3 OIoJaTKyBaHHS
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Acoriarii npaBHUKIB YKpaiHu Ta Acoriamii mogaTKOBUX PagHUKIB, K1 HalpaBUId
3BEpPHEHHSI HayKOBO-KOHCYJIBTAaTUBHIN paal npu Buiomy aaMiHICTpaTUBHOMY CY/II
VYkpaiHu 100 NPUCKOPEHHS NPUUHATTS MOTHBOBAaHOTO BHCHOBKY CTOCOBHO
JTUCKPEIIMHUX  TMOBHOBAXXEHb OpraHiB BHUKOHABYOi BJaJAM Ta  MICLEBOIO
caMOBpsiAyBaHHs. BoHM, 30Kpema, CIIYIIIHO HArOJIOIIYIOTh, 1[0, HA TYMKY IOPUAUYHO1
CHUIBHOTH, MUTAHHS AUCKPELIHNHUX MTOBHOBAXEHb OPTaHIB BUKOHABYOT B/l Ta MEX
BTpyYaHHS B HHUX CyAy (3M1MCHEHHsSI CYJOBOT'O KOHTPOJIO isUIBHOCTI OpraHiB
BUKOHABYOI BJIaJiM) NOTPEOYy€e 3HAYHUX 3YCHJIb SIK HAYKOBOI CIUIBHOTH, TaK 1 OLIbII
aKTUBHOI y4acTi cyny [1]. OueBuaHO, 1€ TaK.

3 orsiay Ha HEOJHO3HAYHUM MIJX1J Cepe]] HAYKOBIIB 1 MPAKTUKIB CTOCOBHO
MOpYIIEHOT MPOOIeMH Ha MOPSAJIKY IeHHOMY TOCTa€ HU3Ka MUTaHb, 10 MOTPEOYIOThH
HANCKOPILIOTO  PO3B’s3aHHS: SIKI CcaM€ IOBHOBAXXEHHS MalOTh BBaXKaTHUCS
OUCKPEUIMHUMH;, YU HEOOXIHO W JOLUIBHO BCTAHOBIIIOBAaTH JUCKPELIiHI
MOBHOB&)XEHHS BIJANOBIAHUM OpraHaMm, IO 3A1MCHIOIOTH MyOJaiuyHy (iHAHCOBY
JISUTbHICTD; SIKUM YHHOM TIpY BU3HAUEHHI MPaBOBOrO CTATYCY MEBHOIO OpraHy, IO
3aISIHUI Yy Tpoliecax MoOUTi3alli, po3noAULy 1 BUKOPUCTAHHS KOILUTIB MyOJIYHUX
dbonaiB, 3abesrneunTd OamaHc NyOMIYHUMX 1 NPUBATHUX IHTEPECIB YUYACHUKIB
(hiHaHCOBUX MPaBOBIMHOCKH Ta 1H. OCOOJMBOI 3HAYUMOCTI BUPIIIEHHS MO3HAYEHHUX
Ta IHIIUX TUTaHb HaOyBa€ B KOHTEKCTI HEOOXITHOCTI AOTPUMAHHS TMPUHITUITY
BEPXOBEHCTBA IMpaBa 1 MNPHUHIMIY 3aKOHHOCTI y cdepl myoOsiuyHoi (HiHaAHCOBOI
IISUTLHOCTI.

CnpobyemMo HajmaTv BIANOBIIb HAa TaKe NUTAaHHS: IO SBJSIIOTH COOOIO
JTUCKPEIiHI TOBHOBAXEHHSA? Y 1hOMY KOHTEKCTI HEOOXITHO 3BEPHYTHUCA O
Pexomennauiit Komitery MinictpiB Pagu €Bpornu Big 11.03.1980 p. Ne R(80)2. ¥V
JAaHOMY JIOKYMEHTI TOHSATTS <JIMCKpELiiHE TOBHOBAKEHHS» BHU3HAYEHO SIK
MOBHOBAXEHHS, fAKE aIMIHICTPATUBHUWA OpraH, NOpUWMarO4Yd pIIICHHS, MOXe
3IMCHIOBATA 3 TEBHOIO CBOOOJOI0 PO3CYlly — TOOTO KOJM TaKUH OpPraH MOXKe
o0upatu 3 KITbKOX IOPUAWYHO JOMYCTUMHUX PIIIEHb TE, SKE BIH BBa)KA€ HAWOLIbII

BIIMOBIAHUM 3a JaHuUX oOcTaBuH [8]. IHakmie kaxydd, JUCKPEHINHUM € Taki
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MOBHOBAKEHHS, 10 MependavyaroTh BHOIP BIATHUM CyO €KTOM TEBHOTO BapiaHTY
PO3BUTKY TOJINA. Y TOM ke 4ac, sk cupaeinBo Bkazye O. Jlaroga, auckperiiiai
MOBHOBAKEHHS — 1€ HE JAISUIbHICTh Ha BIACHUM PO3CY, 32 BIACHUM MEPEKOHAHHSIM.
Y TakoMmy pasi HWueTrbcs He TPO OE3KOHTPOJBbHY, O€3BIANOBIAAIBHY pPOOOTY
MOCaIoBUX 0OCi0, a Mpo peasizailiio MOBHOBAXEHb y MEXKaX, BU3HAYCHUX 3aKOHOM.
Taxa ¢opmyra, Ha IEpeKOHAHHS 3aX1JHUX HAYKOBI[IB, — HAMKpAIUi IPOSB MPABOBOI
nepxxaBu. IliATBEpIKEHHAM I[bOMY TIOJIO)KEHHIO € BHKOPHUCTAHHS 3a3HAYEHOIO
iHCcTUTYTY B Oaratbox KpaiHax: freies Ermessen (BinbHa orinka) y Himeuuwusi,
administrative discretion B Anrmii, flit skon (BuibHe cymxkenns) y [anii, attivita
discrezionale B Iramii, discretionnaire bevoegdheid (auckperiiiina KOMIIETEHIIIS) Y
Hinepnannax [4]. He3Baxaroum Ha Te, IO «pO3CYI» Ta «IUCKPELIWHI
MOBHOBAKEHHS» € B3a€EMOIIOB’ I3aHUMU MOHATTSAMHU, 1110 CHOPIAHIOE, TPUHANMHI, JBa
acnekTu (mo-mepuie, e HEJOCKOHAIICTh CY4aCHOrO IMOAATKOBOIO 3aKOHOAABCTBA;
Mo-/Ipyre, HasgBHICTh CyO’€KTUBI3MY NIpH peaiizalii myomuHoro iHrepecy [13], ix
noTpiOHO po3MmexxoByBaTh. CTaBUTHM 3HAK PIBHOCTI MiIXK PO3CYJIOM BJIQJHOTO
cy0’ekTa ¥ MOro AUCKPEIINHUMU MOBHOBAXKEHHSIMH HaBpsiA YU JoUUIbHO. OcTaHHI
000B’S13K0BO MepeadadaTh iXx 0OMEKEHHS 3aKOHOM.

Tyr nopeuno mnporutyBatu [. Tkawa. Bin mnume: «3akoHOmaB4l akTH
OKPECIIIOIOTh MEXK1 BJIAJJHUX MOBHOBAXKEHb, 3B’ SI3YIOTh iX Cy0’€KTiB mpaBoMm. HaBiTh
TOMl, KOJNM CYyO’€KT peamidye TaK 3BaHy JAHCKPEIidHY Biaxy (IUCKpEIiiHi
MMOBHOB&)XCHHS), BIH HE MOBUHEH BUXOJUTH 3a MEXI CBOOOJIM, OKPECIICHI IPaBOM.
3aKoH CTOITh Ha MEPEIIKO/l CBaBLLIA, Cy0 €KTUBI3MY. BUTbHMIA po3cy, yepe3 sKui
peaNi3yloThCS JAUCKPEIiiiHI MOBHOBAXEHHS, MOBUHEH 31HCHIOBATUCS B JIETAJIbHUX
Mexax. Opran nyOniyHOi aJMiHICTpallli, BUKOPUCTOBYIOUM TaKi MOBHOBAXKECHHS,
3000B’s13aHUA TIEpPEeNyCiM TIPABWJIBHO OIHIOBATA CHUTYyallifo, HasBHI (akTtu 1
3aCTOCOBYBATH JI0 BCTAHOBJICHUX (PAKTIB YMHHI IPABOBI HOPMHU, HE JAOMYCKAIOUH MPU
IbOMY 3JI0BXKUBaHHS Biaow» [14, c. 103].

JlificHO,  OUCKpeLiiiHi TMOBHOBaXEHHS BIAJAHUX CYO’€KTIB  MyOJIYHOI

(hiHaHCOBO1 MISUTBHOCTI OOOB’SI3KOBO MarOTh OyTH OOMEXKEH1 3aKOHOJaBCTBOM. [[o
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pedi, Ha Takid MO3MIII CTOITh 1 €BpPONEHCHKUN Cya 3 TMpaB JIOAWHU, SKUN
HEOJIHOPAa30BO HAroJionryBaB Ha i HeoOxigHocTi. 3okpema, Cyja, BIAIOYHCH /10
XapaKTEPUCTHKU SIKOCTI 3aKOHY, MIAKPECTIOE: «3aKOH, KWW Halae IUCKPEIiiHe
paBo, Ma€ BU3HAYATH MEXI 3/IIMCHEHHs] TAKOTO IMpaBa, Xo4a JOKJIAJHI MpaBuiia Ta
YMOBH MarTh MICTUTHUCS B HOpMax CyOCTAaHTUBHOTO mpaBay» (1. pileHHS Big 25
oepesns 1983 p. y cnpasi Cinveepa ma inwux [11], n. 30 pimenns Big 24 KBiTHA
1990 p. y cnpasi Kpycaiena npomu ®@panyii [10]); «HamaHHS mpaBOBOI AMCKpeELii
opraHaM BHKOHABYOi BJaJAW Y BHUIVBIAI HEOOMEXKEHUX IIOBHOBAKCHb Oyimo ©
HECYMICHUM 3 IPHUHIIMIIOM BEpXOBEHCTBAa mpaBa. OTKe, 3aKOH Ma€ 3 JOCTATHHOIO
YITKICTIO BH3HAYaTH MEX1 TaKoi JMCKpeEllii, HaJaHOi KOMIIETEHTHHM OpraHam, 1
MOPSIIOK ii 3MIMCHEHHS, 3 ypaxyBaHHSM 3aKOHHOI METHM J[aHOIro 3axonay, Moo
3a0e3neunT 0c001 HAJIC)KHUM 3aXMCT BiJ] CBABUILHOTO BTpYy4aHHs» (I1. 49 pileHHs
Bix 2 muctonana 2006 p. y Cnpasi «Bonoxu npomu Yrpainuy [9]).

He BumaaxoBo M. I. Ko3wobOpa Harosonye, mo «0OMEXEHHS IUCKPEIiNHO1
BJIAJIM SIK CKJIaJIOBa BEPXOBEHCTBA IpaBa 1 MPaBOBOI JIEpKaBU BUMarae, HacaMmIiepe,
100 MiSUTBHICTD SIK JIEPXKABH 3arajoMm, Tak 1 ii OpraHiB, BKIIOYAIOYM 3aKOHOIaBUYMH,
MIIMOPSIKOBYBAJIaCSd YTBEPKCHHIO 1 3a0€3MEeUeHHI0 MpaB 1 ¢cBOOO JroauHm» [3].
OTxe, 3 Oy Ha IMIIEpAaTUBHUNA MeTO] (hIHAHCOBO-TIPABOBOTO PETYJIIOBAHHS, a
TaKoX, TIPH I[bOMY, OOOB’S3KOBE MOTPUMAHHS NPHWHIIMITY BEPXOBEHCTBA IpaBa B
chepi myOsiuHOiI (HIHAHCOBOI MISUTBHOCTI, BBa)KA€EMO, IO HEOOXIJHO BCTAHOBHTH
YiTKI MEXI1 ISl peaiizailii Ha3BaHUX MOBHOBAKCHb BIAMOBIIHUMH OpTraHamMu y
(1HaHCOBUX HOPMATHUBHO-TIPABOBUX aKTaX.

Takum 4YHHOM, MOXXEMO KOHCTATyBaTH, IO JUCKPEIllHI TOBHOBAXCHHS
BJIQJJHUX CYO’€KTIB MmyOiaiyHOT (hIHAHCOBOI MISUTBHOCTI SIBJISIIOTH COOOIO  TaKi
MOBHOBAKEHHS, 10 NependadaroTh BUOIp MM CyO0’€KTOM MEBHOTO BapiaHTy (Y
3aKOHOJIABYO BCTAHOBJIEHUX MEXKax) NPUUHATTS BIAAHOrO pillleHHs Yy cdepax
MOO1TI3al1i1, pO3MOAUTY 1 BUKOPUCTaHHS KOIITIB MyOIYHUX (DOHIIB.

HeoOxinHo BkazaTu, 1mo Oyap sSKOi BKa3iBKM Yy 3aKOHOJABCTBI Ha Te, IIO

BIJIMOBIAHI TOBHOBAYXEHHSI BJIAJIHUX CYO €KTIB € JUCKpPELIMHUMHU, Hapa3i MU HE
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3HaAeMo. 3 OrJIsAy Ha 1€ OCTaHHIM YacoM Cepell HAYKOBIIIB BHUCIIOBIIOIOTHCS
JIOBOJI1 CIIPHI MIPKYBaHHSI CTOCOBHO BIJTHECEHHS IEBHUX IMOBHOBAXKEHb JI0 KOJIA
auckpeniitaux. IIpumipom, M. K. 3omoraproBa mpaBo ¢ickaabHOTO OpraHy Ha
IIPOBEJICHHSI TI0IATKOBOI NEPEBIPKU HA3UBA€E AUCKPEIITHUM MOBHOBaXKEHHSIM. OKpiM
toro, M. K. 3onorappoBa mnuime: «aii 3 0GOPMIEHHS TI0CaJI0BOI0 0CO00I0
(hiCKaBbHOTO OPTraHy aKTy MEPEeBIPKH — CIY>KOOBOTO JOKYMEHTA, SIKHU IATBEPIKYE
(haKT MpoBEJICHHS JOKYMEHTAJIbHOI IIepeBIpKU (PIHAHCOBO-TOCIIOAAPCHKOI MISUTBHOCTI
IJIaTHUKA TMOJATKIB 1 € HOCIEM JOKa30BOi 1H(oOpMamii mpo BUSABIECHI MOPYIIEHHS
BUMOT TIOJIaTKOBOTO, BAJIIOTHOTO Ta IHIIOTO 3aKOHOJABCTBA, KOHTPOJbL 3a
JOTPUMAHHSM SKOTO mokiajieHo Ha opranu JdC, € cki1aloBOI0 YaCTUHOIO MPOIIECY
peanizanii IUCKPELIMHUX MOBHOBAXKEHb Yy c(epl MOAATKOBOrO KOHTPOJO». Taky
TOYKY 30pY BU€HA OOIPYHTOBYE THUM, 1110 B IAHOMY BHUIIAJIKy Ma€ Miclle cy0’ €KTUBHA,
3aCHOBAHAa Ha BIJIACHOMY pO3CY/l, OILlIHKa MEPEeBIPSAIOYO 0c00010 (HIHAHCOBO-
rocrnofapchkoi MIsUIbHOCTI IUJIATHMKA MOAATKIB Ha NpPEIMET JAOTPUMaHHSA HOpM
ITOJAaTKOBOT'O 3aKOHOJIABCTBA. SIK HACIIOK TaKUK PO3CY/l CTBOPIOE 1HOI TPOCTIP PO
37I0BXKMBaHb [2]. Ha Haile mnepexkoHaHHs, TaKWW MiAXil € XWUOHUM, OCKUIbKH
JOTPUMYIOYUCh MOTO MU MOXEMO TpHiian A0 aOCypJHOTO BHUCHOBKY IpO TeE, IO
OyIb-sIKi TIOBHOB&KEHHSI (DICKAJIbHUX U I1HIIMX OpraHiB MyOJidHOi (HiHAHCOBOI
JUSTTBHOCTI MarOTh OYTH BU3HAHI TUCKPEIIMHUMU. Binbiie Toro, omiHka (icKkaaibHUM
1HCTIEKTOPOM  (hiHAHCOBO-TOCIIOIAPCHKOI  MISNIBHOCTI Ha MpeAMET JAOTPUMaHHS
MMOJATKOBOTO  3aKOHOJABCTBA HE MOXe OyTH cama COO0OK JTUCKPCIIHHUM
MOBHOBaXEHHSAM. HaBpsi uM Taka OIliHKa 3aCHOBaHAa Ha BJIACHOMY PO3CYIi, akKe
HWIEeThCS TIPO BUKOHAHHS (JOTPUMAHHS) TJIATHUKOM KOHKPETHUX HOPM T0JIaTKOBOTO
3aKOHOJIaBCTBa. Tak, MPOBOASYHM JOKYMECHTAIBHY ITOJATKOBY IEPEBIPKY, MPHUITHCH
crareii 16, 47 Ta 1H. CTOCOBHO OOOB’sI3Ky IUIaTHHMKA 3a TOJATKOBOIO 3BITHICTIO,
HaBPsII Y4 MOXKYTh OYTH 1HCIIEKTOPOM OIlIHEHI 3 ypaxXyBaHHSIM BJIACHOTO PO3CYY.
[Ilo crocyeTbcs mpaBa (ICKAIBHOTO OpraHy Ha TPOBEAEHHS MOJATKOBOI
MEPEBIPKH, TO BOHO HE MOXKE PO3MIIAIATHCS B MEXKaX TUCKPEHINHUX TTOBHOBAKEHD,

OCKUTBKH TYT «HArojloc HEOOX1THO pOOUTH HE Ha «3/IaTHOCTI», a CKOPIIIIE Ha «IIPaBi» Ta
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OJTHOYAaCHO OOOB’SI3KY  YIOBHOBWKEHUX CYyO’€KTIB, TOOTO HAsSBHOCTI 3JIUTOTO
«mpaBoOOOB’sIBKY» [6, c. 32]. Hampuxman, npaBo NPOBOAWTH BIAMOBIAHO 0
3aKOHO/IaBCTBA MEPEBIPKU 1 3BIPKU IUIaTHHUKIB MojatkiB (kpiM HarioHaneHOro G6aHKy
VYkpainu), B TOMy YMCII TICIs MPOBEACHHS MPOLEAYP MHTHOTO KOHTPOJIO Ta/abo
muTHOTO oopmiieHHs (1. 20.1.4 ct. 20 [TonaTkoBoro koaekcy Ykpainu [7]) dickaibHi
OpraHd peayizyloTh Yy 4YiTKiM BiAMOBIAHOCTI 3 MONOKeHHSIMHU [lomaTkoBOro Komekcy
VYkpaiHu Ta 1HIIUMH HOPMATHUBHO-TIPABOBUMH aKTaMU (HANPUKIIAJA, IIOAO CKJIaJaHHS
iany-rpagika MPOBEACHHA JOKYMEHTAJIbHUX IUIAHOBHX IIEPEBIPOK  CyO’€KTIB
rOCIIOIapIoBaHHsl, TO 3riHO 13 Haka3oM JIIICY Bix 27.06.2012 p. Ne 553 [5]). Inmumu
CIIOBaMHM, TYT 3aKOHOJABCTBOM HeE IiependayeHo Te, 110 I[ocajgoBa 0coba
KOHTPOJIIOIOUOTO OPraHy B KOHKPETHOMY BHIAJKy MOXKE BKIIIOYATH YU HE BKIFOUATH
MIEBHOTO IJIATHUKA JI0 TUIaHy-TpadiKy MEepeBIpOK; MOXKE MPOBOAUTH YU HE TIPOBOJIUTH
MEePEeBIPKyY; MoOXKe (PIKCyBaTH pe3ybTaTH MOPYIIEHHS MOAATKOBOIO 3aKOHOJIABCTBA UM
He (ikcyBaTu. BrnagHuii cy0’ekT 3a TaKMX 0OCTaBUH Ma€ AISITH OJHO3HAYHO.

VY Toif e 4Yac ynMHHE (piHAHCOBE 3aKOHOJABCTBO Hapas3l MICTUTH YHUCICHHI
NPUKIAAN 3aKpIIJIEHHS caMe JUCKPELIMHUX MOBHOBAaXEHb OpraHiB myOI14HOI
¢binancoBoi misuibHOCTI. Tak, aHamiz HopMm IlogatkoBoro komekcy Ykpainu [7]
J03BOJISIE 3pOOMTH BHUCHOBOK, IO JUCKPELIMHMMM  TOBHOBAaXXCHHSIMH OpraHiB
(ickanbHOI cITy>)kOM MOKHA BBaXKATH, HAPUKJIIA], Ti, I110:

— TO-TIepIIle, MOB’sA3aH1 3 BU3HAYCHHSIM TMEPENTiKy JIKBITHOTO MaiHa, Ha sKe
MIOIITUPIOETHCS TIPABO MOJATKOBOI 3acTaBu (1. 89.3 cT. 89 — moaaTkoBU Kepyrouui
Ha BJIACHUH PO3CY]l BUPIIIYE Te, iK€ MAHO TJIaTHUKA Oy/Ie 3aCTaBJICHE);

— MO-ApYyTre, CTOCYIOThCS OKPECIIEHHS KpUTEpIiB, 3a AKUX Oy/e HaKJIagaTHCS
MOBHUM YM YMOBHMI aJMIHICTpATUBHMI apemiT MaiiHa (m. 94.5 ct. 94 — Hapasi
KOHTPOJIIOIOYMI OpraH Ha BJIACHUN PO3CY[ BUPIIIYE MUTAHHS CTOCOBHO TOTO, SIKUM
Mae OyTH aMIHICTPATUBHUN apelliT MaifHa — TOBHUN YX YMOBHUI);

— MO-TPETE, CTOCOBHO BU3HAYEHHSI CTPOKY 3aCTOCYBaHHS aJIMIHICTPATHBHOIO
apemty MaitHa (ct. 94);

— IO-4CTBCPTC, OO0 MPOHCAYPHU CTATHCHHS IIOAATKOBOI'O 60pI‘y IIJITaTHHUKa
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nonatkiB (1. 95.1 cT. 95 — KOHTpOMIOIOUMI OpraH 3IIMCHIOE 3a MJIATHUKA MOJIATKIB 1
Ha KOPUCTh JIePKaBU 3aXOAH MO0 MOTAIIEHHS MOJaTKOBOTO OOPry TaKOro IjaTHUKA
MOJIaTKIB IIJIIXOM CTSITHEHHS KOUITIB, sIKI Iepe0yBaloTh y MOT0 BJIACHOCTI, a B pa3i iX
HEJOCTAaTHOCTI — MUISXOM TMPOAAXKY MaiHa TakKoro IUIAaTHUKA TMOJATKIB, SKe
nepeOyBae B MOJATKOBIM 3acTaBl. [HIIMMU CIIOBaMH, MPHU CTATHEHHI MOJATKOBOIO
O6opry o0O0OB’A3KOBO Ma€ TMPOBOJUTHUCS TPOIEAypa CTATHEHHS KOIITIB, SKi
nepeOyBaroTh y HOT0 BIACHOCTI, UM Hi). MOKHA HABOJAWTH H 1HIII IPUKJIIAJIU.

[Toka30BO, 110 HASBHICTh JHUCKPEIIMHUX TOBHOBaXXEHb B OpraHiB, IO
31MCHIOTH (DIHAHCOBY JISUIbHICTD, MiATBEPIKY€E M Koncturyuiitauii Cyn Ykpainu.
Tak, Cyn y Pimenni Bix 26 rpyans 2011 p. 3a3nauuB: «BepxoBHa Paga Ykpainu,
nonoBHUBIIN TMyHKTOM 4 posain VII «IIpukiHieBi MONOKEHHS» 3aKkoHY YKpaiHH
«IIpo JepxaBuuii O0roxeT Ykpainu Ha 2011 piky, BuzHaumna KabGiner MiHicTpiB
VYxpainu nep>kaBHUM OpraHOM, SIKMM Mae€ 3a0e3MedyBaTd peasizalliio. BCTAHOBICHUX
3aKOHaMU YKpaiHM COILIalbHUX MpPaB TIpoMajsiH, TOOTO Hajzana mpaBo KaOinety
MinictpiB YKpaiHu BU3HAUYaTU TOPSAIOK Ta PO3MIPH COIiaTbHUX BUILJIAT BUXOISYH 3
HassBHOTO (iHaHCOBOrO pecypcy Oromkery Ilenciiinoro Qonay VYkpainu, uio
Y3rOJKYEThCS 3 QYHKIIAMH Ypsiay YKpaiHd, BUSHAYCHUMH B MyHKTax 2, 3 cTarTi
116 Koncrutymii Yipaiam» [12].

Y wMexax 1mi€i cTarti MU He OyIeMo OIIHIOBATH 3a3HaueHe PimeHHs
Koncrurymitnoro Cyny Ykpainu. Hairoro MeToro npu mocuiaHHI Ha HOTo OyJIo Te,
mo Cya KOHCTUTYHIMHOI FOPUCAUKINT KOHCTATYIOUM HAsBHICTh JUCKPELINHUX
noBHOBaxkeHb KabOinety MiHicTpiB YKpaiHM Ha cTajii BUKOHAHHS JEpP>KaBHOIO
Oro/KEeTy, Ha )Kallb, HE 3BEPTA€ yBary Ha HEOOXIIHICTh BCTAHOBJICHHS IEBHUX MEX, Y
akux Mae aiata Ypsa. el dakTt € gyxke mpuKpuM, ajke AOTPUMAHHS MPUHIUITY
BEPXOBEHCTBA MpaBa, IO mepeadadae, B TOMY YHCHTI, ¥ YITKICTh BCTAaHOBJICHHS
MIJICTaB, 3a SKUX Ma€ JiATH BIANOBIIHUM BIaJAHUN CyO’€KT, € OCHOBOIOJOXKHUM
PUHIIMIIOM JIJIs1 BCI€T TPaBOBOT CUCTEMU HAIlIO1 JAep>KaBU. SIK ysIBISETHCS, BU3HAYUTU
«HASIBHICTB» YW «HEHASBHICTHY (DIHAHCOBOTO pecypcy OIOKETY 3a TaKOro MiAXOMY

HE MOXJMBO. | oCch TyT sIKk pa3 MU CTUKaeEMocCs 3 MPOOJIEMOI0 HE JMCKpEeLiHHuX
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noBHoBaxkeHb Kabinety MinicTpiB YKkpainu, a BiacHoOro poscyay. OcTaHHii 3MOXe,
1, K CBIJYMTH TPaKTHKA, MPHU3BOJIUTH JO OOMEXKEHHS IpaB 1 3aKOHHMX 1HTEPECIB
rpoMajisiH YKpaiHy, siKa € COLIaIbHOIO IePKaBOIO.

BucHoBkn. Mu nepekoHaHi, 0 JUCKPEIiiiHI TOBHOBAKCHHS MalOTh OyTH B
OpraHiB, IO MPOBAAATH IISUIBHICTH 13 MOOLTI3aIli, pO3MOAUTY Ta BHKOPUCTAHHS
KOITIB TyOmiyanX (GoHAIB. My 3rogHi 3 TUM, IO iX ICHYBaHHS — «II¢ HAWKpaIIii
BUSAB TMpaBoi jepxaBu». HananHg BiagHuM Cy0’€KTaM TaKWX ITOBHOBA)KEHb
J03BOJINTH €(EKTHBHIIIE MPOBAAUTH (PIHAHCOBY AISIIBHICTH, OCKUIBKH Iependadae
MOKJIUBICTh TIPUAHSTTS ONTUMAJIBLHOTO JIJII KOHKPETHOTO BUMAAKY pimeHHs. OaHaK
iX BCTaHOBJEHHSI O0OB’SI3KOBO Tependavyae BU3HAYEHHS HA 3aKOHOJABUYOMY pIBHI
MEX, B IKMX MalOTh JISITH BJIaJIHI YYaCHUKHU TTPABOBIJHOCHH. Y C€ BUKIIAJICHE SICKPABO
3aCBIUy€ HEOOXIMHICTh TMPOBEACHHS MOJANBIINX HAYKOBUX IMOIIYKIB BHUPIIICHHS
npo0JieM, MOB’SI3aHUX 13 MPABOBOIO MPUPOIOI0 JUCKPELINHUX TOBHOBa)KEHb OPTaHIB,

110 3A1MCHIOIOTH MyOIiuHY (P1HAHCOBY JISUIBHICTB B Y KpaiHL.
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Koowvinonux /. A. Hekoropble paccy:KaeHus 10 NOBOAY AUCKPENMOHHBIX MOJHOMOYHIA
OPraHoOB, OCYLIECTBIAIOIIUX (PMHAHCOBYIO 1esITEIbHOCTh B Y KpanHe.

IIpoananuzupoeanvl n00X00bl K onpeoeleHurd NOHAMUsL «OUCKPEYUOHHbIE HOJHOMOYUSLY
0p2an08, OCYWeCmenanwWux nyonuyHyro @QuHaHco8yo OeamenvHocms. Koncmamuposano, umo
OUCKDPEYUOHHbBIE  NOTHOMOUUS  BIACIHBIX CYObEeKmMo8 NYOIUUHOU QUHAHCOBOU OessmenbHOCU
cocmaenaom coool maxKue NoJTHOMOUUsL, KOMOpble NpedycMampuearon 66l00p dMuUM cyobeKmom
KOHKpEemHO20 6apuanma (6 3aKOHOOAMEeNbHO YCMAHOBNIEHHbIX NpPeoenax) RPUHAMUA 1ACMHO20
pewenus 8 cpepax mMoounu3ayuY, pacnpeoeneHusi U UCno1b308aHUusl cpeocms nyoAUUHbIX hoHOO08.
Yemanoenena mneobxooumocms  00s13amenvHo20 ocpanuyenus (VCMaHoBNeHUs - 2paHuy) makux
noaHomouuu  3akonom.  Iloouepknymo, umo — nmpedocmasienue — GIACMHbLIM  CYObEeKmam
OUCKPEYUOHHBIX — NOJHOMOYUU ~ NO380IUM  ddexmusnee — OCyuecmeisims — DUHAHCOBYIO
0esAmenbHOCmyb, NOCKONbKY NpPeoyCMampusaem 603MONCHOCIb NPUHAMUA ONMUMATbHO20 OJA
KOHKPEMHO20 CIy4as peuieHue.

KutoueBble cj10Ba: Oprasbl, OCYIIECTBISIONINE MYOJUYHYI0 (PUHAHCOBYIO AESTEIBHOCTD,
JMCKPEILIMOHHBIE TIOJIHOMOYHUS BJIACTHBIX CYOBEKTOB MYOJUYHOM (DMHAHCOBOW JEATENbHOCTH,
COOCTBEHHOE YCMOTpPEHUE.

Kobylnik D. A. Concept and importance of legal facts in dynamics of financial legal
relations in Ukraine.

The paper provides the analysis of approaches to determine the term «discretionary
powers» of the legal authorities, which provide the public financial activity. It is stated, that
discretionary powers of such legal authorities are the powers, which give these authorities the
alternative variant for possible solution (in the legal limits) in the sphere of mobilization,
distribution and exploitation of public funds. The necessity of its obligatory limiting by law is
established. It is underlined, that providing the legal authorities by such powers will ensure to carry
out the financial activity more effective due to the possibility to provide the decision that is optimal
for the specific case.

Key words: the legal authorities which provide the public financial activity, the
discretionary powers of the public financial activity authorities, personal opinion
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Kobylnik D. A., PhD in financial law, Associate Professor, Department of

Financial Law, Yaroslav Mudryi National Law University, Kharkiv

An extended abstract of a paper on the subject of:
Concept and importance of legal facts in dynamics of financial legal

relations in Ukraine

Problem setting: Nowadays Ukraine overseas the critical problem of
authorizing the discretionary power, using the own discretion in taking decisions by
authorities, which are related to the public financial activity. Mostly it can be
explained by the high level of corruption in our country.

Relevance of the research topic: Recent time, the problem of discretionary
powers of subjects in the field of finances is observed by many scientists: V.B.
Averyanov, M.K. Zolotaryova, M.P. Kucheriavenko, D.V. Luchenko, E.M. Smichok
and others. At the same time, no comprehensive researches in this filed was done.
The aim of the present paper is the determination and analysis of discretionary
powers of some authorities, which provide the public financial activity in Ukraine.

Recent research and publications analysis: Taking into consideration the
various existing approaches among scientists and practical lawyers for solving the
discussed problem, it is possible to indicate several questions of first importance:
which of the powers can be regarded as discretionary; is it needed and reasonable to
provide the discretionary powers to the bodies, which provide the public financial
activity; in which way to ensure the balance between public and private interests of
the members of financial legal relations under the estimation of the legal status for

the proper authority, which operates with mobilization, distribution and exploitation

1



of public funds, and other questions. The importance of these questions solving arises
under the requirement to fulfill the principle of supremacy of law and the principle of
legitimacy in the field of financial activity.

Paper objective: The investigation of the problem of discretionary powers of
authorities providing activity n the field of finances.

Paper main body: The discretionary powers of public financial activity
authorities are the powers that provide several possibilities for the final decision-
making by this authority (that exist in the legal establishedlimits) of the power
resolution in the field of mobilization, the distribution and exploitation of the public
funds’ assets. At the same time, the discretionary powers is not the activity on
personal judgement and somebodies own opinion. It makes no sense to equal the
personal judgement of the body and its discretionary powers, and it is not reasonable.
The discretionary powers should be limited by the legislation.

The discretionary powers of public financial activity authorities have to be
restricted by the legislation. Furthermore, the European Court of Human Rights
stands the same position and points out the requirement for it. Taking into account the
imperative type of financial legal regulations and the requirement to fulfill the
principle of supremacy of law in the field of public financial activity, we consider
that it is needed to establish the strict limits for the implementation of the discussed
powersby the corresponding bodies in the financial legal acts.

Conclusions of the research: We are convinced, that authorities that are
responsible for the mobilization, distribution and exploitation of the public funds’
assets should have discretionary powers. We agree that their existence is “the best
display of the legal state”. The empowerment of legal authorities by discretionary
powers will unsure the more effective financial activity due to the fact, that it
provides the possibility of taking the optimal decision for the specific case. Its
establishment certainly foresees the determination on the legislation level of the
limits, in which the legal authorities should act. The discussed above shows the

requirement for further scientific researches to solve the problems connected to the



legal nature of the discretionary powers of the authorities, which provide the public
financial activity in Ukraine.
Key words: the legal authorities which provide the public financial activity,

the discretionary powers of the public financial activity authorities, personal opinion.
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