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YMOBMU BIIIIKOJYBAHHS
[IKO/IU JIEPJKABOIO ®I3UYHIN
OCOBI, IKA TIOTEPILIA BIJ
KPUMIHAJBHOI'O
MPABOMOPYIIEHHS

H. A. XMEJIbOBA,

3000y8au Kaghedpu uyusinonozo npasa Ne 1,
Hauionanvnuii 1opuduunuii ynieepcumem
imeni Apocnasa Myopozo,
Ykpaina, m. Xapxie

Poszensanymo ymosu 8i0uwK00y8anHs wWKOOU 0epacagoro QisuyHili ocodi, ska nomepnina 8io
KPUMIHAILHO20 NPABONOPYUIEHHS, YMOBU HAOAHHA MAKO20. BIOWKOOY8AHHS.  3p0oOieHo aHani3
YUHHO20 YUBLILHO20  3AKOHOOABCMBA YKpainu. 3anponono8ano  6iONOGIOHUL MeXaHizm ix
peanizayii.

Kurouosi ciioBa: nepkasa, pizmuna ocoba, yMOBH, BiIIIKOyBaHHS, IKOJA, KpUMIHAIBHE
MIPABOTOPYIICHHS.

IMocranoBka mnpobGaemu. Bianosimno no Koncrurymii Vipainu nepikaBa
rapaHTye IpaBa Ta CBOOOJM JIOJWHHU 1, 30Kpema, 3axucT (Pi3MuHUX o0cid, sKi
MOTEPIUIA BiJl KPUMIHATBHOTO TPABOMOPYIICHHS, 3a0€3MeYeHHS BIIIIKOTYBaHHS
3aB/IaHO] M MaTepialbHOI Ta MOpaybHOI IKoau. OJHAaK aHali3 3aKOHOJABCTBA Ta
MPABO3aCTOCOBHOI MPAKTUKH CBIAYUTH MPO HEOOXITHICTH MOCHJICHHS 3aXHUCTY IMpaB
Ta 1HTepeciB (I3WYHMX O0Ci0, MOTEPHiINX KPUMIHAIBHUX IPABOMOPYIIEHb. TOMY
3’sICyBaHHS MOTPeOyIOTh YMOBH BIIIIKOAYBaHHS IIKOAU JACpkaBoro (i3uuHii 0co0i,
sKa MOTepIija Bil KPUMIHAJIBHOTO MPABONOPYIIEHHS, Ta YMOBU HaJaHHS TaKOTO
BIJIIITKOTyBaHHSI.

AKTyaJbHicTL mnpoOJemu. [IpoGreMa BIANIKOAYBaHHS IIKOAU JEPKABOIO
¢i3uuHIi 0c001, fKa MOTepmiia BiJ KPUMIHAJIHLHOTO MPABOIOPYIIEHHS, € OHIEIO 3
HaWOUIbII aKTyaJbHUX [UJIi Cy4YacHOI MPaBO3aCTOCOBHOI MPAaKTUKHU. 3alHUILICHHS
3JI0YMHY HEPO3KPUTUM, HECHPOMOXKHICTh BUHHOTO BIJIIKOAYBATH 3aBIaHy IIKOIY,
HECBOEYACHE BXKUTTS 3aXOJIB IIOAO 3a0e3MEe4YeHHS LUBUILHOTO MMO30BY Ta 1HIII

IMPUYUHHU YHEMOXIIMBIIIOIOTE 3aXUCT 3aKOHHUX iHTepGCiB HOTGpHiJ’IOFO, ITIOHOBJICHHA
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HOr0 MOPYLIEHUX MPAB.

[IpakTka CBITYUTH TPO HEOOXITHICTb CTBOPEHHS MPUHIUIIOBO HOBOTO
MIPABOIIOHOBITIOIOUOTO MEXaH13MY, 3JaTHOTO 3a0€3MeYUTH CBOEYACHE BIAIIKOAYBaHHS
IIKOJIM, 3aBJIaHOI 3JI0YMHOM MOTepIijoMy. ToMy IOCHiIKEHHs 3a3HaYCHUX MUTaHb,
po3po0Ka peKOMEeHaIlli, CIPSIMOBAHUX Ha YAOCKOHAJICHHS JIIF0UYOT0 3aKOHOIaBCTBA 1
MPAaKTUKHU HOT0 3aCTOCYBAaHHSA B 1IH Taly3i, € BKpail HEOOX1THUMHU.

AHaJi3 oCTaHHIX J0CHiIKeHb Ta myOJaikamii. AHaji3 OCTaHHIX JOCTIIKEHb
Ja€ TIJACTaBU CTBEPUKYBAaTH, IO OKpecjeHa IMpobieMaTuka Oyia MpeaMeToM
OOCHIDKEHHsT Takux ydeHux, Ak O. C. Anekcannpo, JI. M. bapaHnosa,
B. T. besnenkin, €. B. bmiakosa, Il. T". T'ypees, 3. 3. 3inmarymnin, B. T. Hop,
C. L. Ocranenko, C. €. CuporeHko Ta iH. lIpoTe OHOBIEHHS HOPMATHUBHOIO
Marepiany, 30kpema 3MmiHU 110 LluBiibHOTO KOjekcy YKpaiHu, NPUHHSATTS HOBOIO
KpumiHasibHOTO TIpolleCyajbHOTO KOAEKCY YKpaiHH, HE MOKE€ HE BIUIMBATH Ha
HayKOBUU 1 MPAKTUYHUM THTEPEC 10 HET B YMOBAX ChOTOACHHS.

Merta craTTi. 3’aCyBaHHs OTPEOY€E YMOBU BIIIIKOAYBAHHS IIKOAU JIEPKABOIO
¢bi3uyHIi 0c001, sika MOTEpIia BiJ KPUMIHAIBHOTO IIPABOMOPYIIEHHS, Ta YMOBU
HaJIaHHSI TaKOTO BiAIIKOMYBaHHS, a TAaKOXX BU3HAUYCHHS BIANOBIJHOIO MEXaHI3MY iX
peaizari.

Buxiaa ocHoBHoro marepiany. HaiiBaxxiauBimmm 3aBIaHHSAM JI€PXKaBH, 1110
IparHe Ha3WBaTUCS MpPABOBOIO, € peajibHE 3a0e3ledyeHHs MpaB 1 CBOOOJ KOXHOI
0cO0HM, BUKOPUCTOBYIOYM ~YCl MOXJIHMBI 3aCO0M JIEPKABHOTO BIUTUBY, OCKIIBKU
(yHKITIOHYBaHHSI IPABOBOI JIEPKABU OOYMOBIIFOETHCS caMe 3aJ0BOJICHHSIM 1HTEPECIB
1 motrped 1ii rTpomansH. Tomy mIKoda, 3aBgaHa MOTEPIUIOMY BHACIHIJIOK
KPUMIHAJIBHOTO TMPaBOMOPYILIECHHS, MOBMHHA BIJUIKOAOBYBAaTHCS nepxkaBoro. Came
Tak Ma€ (yHKLUIOHYBATH Ji€BUM MeEXaHI3M BIANOBIJAJIBHOCTI JE€p>KaBU Mepea
TOWHOIO y c(epi rapaHTyBaHHA ii TIpaB 1 cB0OOA, yuM Oyjie 3a0e3MeueHO BUCOKHUI
PIBEHB 3aXUCTY IPaB 1 CBOOOT JTIOIUHH.

JlepxaBa Mae€ B34TH Ha cebe BIAMOBIJANBHICT MEepel 0CO00I0 3a MOPYIIEHHS ii

IpaB, HE3aJIe)KHO BiJ OOCTaBUH, SKI MPHU3BOAATH JI0 3aBJIaHHS IIKOJIW OCOOHMCTUM
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HeMaliHOBUM Onaram QizuyHoi ocobOu. lle o00ymoBmIOE cTatyc paepxaBu SK
BIJIMOBIAQIBHOTO CYO0’€KTa y BIJTHOCHHAX <JIepKaBa-JIIOAUHA», sSKa 3000B’s3aHa
BIJIIKOyBaTH IIKOIY Ta YCYHYTH HEIOJIKH, JOMYIICHI MM Yac 3MIMCHEHHS CBOIX
GyHKIIN He3aJIeKHO Bl TMPUYMH: TPOTAIMHU B 3aKOHOJABCTBI, HEHAJIEKHE
BUKOHAHHS CBOIX CITY>KOOBHUX 0OOB’SI3KIB IIpaIliBHUKaMH a00 MOMMJIKHU B 1X Ii100pi
PO3CTaHOBII, a00 HEJJOCTATHE MaTepiabHE 3a0€3MCUCHHS.

OOOB’SI3KOBICTh ~ KOMIIGHCAIll  3amofdissHoi  ¢GI3WYHIA  0c0o01  MIKOAH
HEOJHOPA30BO  MIAKPECTIOBAacs  BUIIMMH = CYJOBUMH  IHCTAHI[ISIMH, IO
chopMyITIOBAIIA KE€PIBHI PO3’ICHEHHS 110 HAMOUIBII CKIAJHUX 1 BAXKJIMBUX MMUTAHHSX,
K1 BAHUKAIOTh MIPU PO3IIIAJIl M BUpIIIEHH] cripaB i€l kaTeropii. [Ipo 1e inerbes 1 B
pPO3’SICHEHHSIX, 10 MICTAThCA B IocTaHoBi llnenymy BepxoBHoro Cyny VYkpainu
«IIpo cynoBy TIpakTUKy B cCHpaBax IpoO BIAMIKOIYBaHHS MOpPaJIbHOI (HEMailHOBOI)
mroan» Bix 31.03.1995 p. [1], 3rimiHO 3 SKUMH CHOOPHU TPO BIIIKOJTYBaHHS
3amofisiHO1 (DI3WYHIA YW IOPUAWYHIA 0C001 MOpaTbHOI (HEMalHOBOI) KON
PO3IIIAIAIOTHCS Yy BUIAAKAX, KOJM MPAaBO Ha ii  BIAMIKOAYBaHHSA Oe€3mMocepeaHbo
nepenbaveHo Hopmamu Konctutyuii abo BUIIMBAE 3 ii MOJI0KEHb. BIAMOBIIHO 110
nonoxenb KoHcTuTyili YkpaiHu BIAIIKOMYBaHHS IIKOJM, 3aBJAHOI MOTEPILIOMY
BHACIIJIOK  KPUMIHAJIBHOTO  TIPABONOPYIIEHHS,  3IACHIOETHCS — 34  PaxXyHOK
Jlep>kaBHOTO OIOJPKETY 1 BUCTYIA€ BaXJIMBOI TapaHTIEI0 3aXHUCTy MpaB 1 cBOOOJ
TPOMAJISH.

[{uBinpHUN KOJAEKC YKpainu B 4. 2 ¢T. 11 BHU3HAyae 3aBAaHHS IIKOAW 1HIIIH
0co0l MiJCTaBO0 BUHUKHEHHS HUMBUILHUX TpaB i 000B’s3kiB. HasBHICTh HIKOIU €
MEepIior0 Ta OOOB’SI3KOBOI0 yMOBOKO BHHUKHEHHS 3000B’SI3aHb BIJIIKOTYBaHHS
IIKOJAW. Y BUMAJKY BIAIMIKOAYBaHHS WIKOAW JepkaBoro Gi3uyHIA 0coli, sKka
MOTEPIIJIa BiI KPUMIHAIBHOTO MTPABOTIOPYIIICHHS, 3HAYCHHS Ma€ He Oy/Ib-sIKa MIKO/Ia,
Ky 3a3HaB MOTEPHUIMM, a TIIBKH Ta, IO CTaja HACIIJKOM 3JIOYMHHOTO isTHHS.
[uBinbHMM KOAEKC YKpaiHU HE BU3HAYAE TAKOTO MOHATTS K «IIIKOJIa» 1 HE BU3HAYAE
HOTO 3MICTy, @ TOMY HaBITh Y BUMAJAKy BYNHEHHS KPUMIHATHLHOTO MPABONIOPYIIICHHS,

BCC OJHO MAIOTh BpaxOBYBATUCIA HI/IBiJ'IiCTI/I‘{HO-HpaBOBi BHU3HAYCHHA IIKOJH,
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OCKIIBbKH BIJIIKOTYBaHHS IIKOIU — II€ IHCTUTYT LIMBUIBHOTO TMpaBa, HE3aJIEKHO BiJ
BUJIy TIPABOIOPYIIEHHS (aJAMIHICTPATUBHOTO, KPUMIHAJIBLHOTO TOIIO). TOMYy ICHYIOUI
B I[MBUIBHOMY 3aKOHOJABCTBI TJIyMau€HHS IIKOAM, 0OciIry 1 po3mipy ii
BIJIITKOTyBaHHS, TMMOBHHHI OJHAKOBO 3aCTOCOBYBATHCS HE3QJICKHO BiJ] TOTO, SKUM
JETIKTOM BOHM CIPUYMHEHI — I[MBUIBHUM YW KpuMiHaidbHUM. lle BuriuBae 3
MIPUPOIN EAMHOTO OPUIAUYHOTO (HaKTy, SKUH € MIJICTABOI0 MPUTATHEHHS OcoOH, 3
OJIHOTO OOKYy, /10 KPUMIHAJIBHOI BiAMOBITAIBLHOCTI, a 3 IHIIOTO — JIO0 IMBUIBHO-
IIPaBOBOi BiJMOBIIAJILHOCTI B pa3i 3aloisTHHS 3JI0YHNHOM MAHOBOT IITKOIH.

Crarta 11 L[uBinbHOrO KOAEKCY VYKpaiHM ceped NiACTaB BHHUKHEHHS
[MBUIBHUX TIpaB Ta 000B’sI3K1B Mepeadavae «3anoaisiHHsI MaifHOBO1 (MaTepialibHOI) Ta
MOpPaJIbHOT KO 1HIIN 0C001». TaKuM YWHOM, 3aMOAISIHHS IIIKOAU MOXE MOPOJIUTH
[IUBLILHO-TIPABOBE 3000B’s13aHHS, B SKOMY IIOTEPIUIMN BHUCTYIIA€ K KPEIUTOP, a
3aro0/11F0Bay K01 — OOPIKHHUK.

31 3micty craren 1177 ta 1207, a Takox 1HIUX cratedl [{[uBUIBHOTO KOJIEKCY
VYkpainu npo BIAIIKOJYBAaHHS IIKOJW, MOXHA BU3HAYMTH Taki 3arajibHi YMOBU
BIIIIKOJYBaHHS JIepXKaBok MKoAW  (i3uyHii 0c00i, fAka mnorepniia Bij
KPUMIHAJIBHOTO MPABOMOPYIIEHH: 1) HasBHICTh MIKOAM; 2) MPOTHUIPABHA MOBEIIHKA
— 3JI04MH; 3) HASABHICTh NIPUYUHHOTO 3B’ 3Ky MK 3JI0YMHOM 1 IIIKOJ0F0, 1110 HACTaJIa,
TOOTO ITKO/Ia 3aBJaHa BHACIAOK BUMHEHHS 3JIOUHHY.

VY cr1. 3 mpoexty 3akony Ykpainu «IIpo BiAMIKOTYBaHHS 32 pPaXyHOK JIep>KaBU
MarepiaabHOI IIKOAM TpPOMajsHAM, SKI TOTEPHiUIM BIl 3J0YMHY» SIK YMOBa
BIIMIKOAYBAHHSI WIKOJW JIEP’KaBOK BKa3yeThCs, M0 Mae OyTh (aKT BUMHEHHS
3JIOYMHHOTO TIOCSITAHHSI HA TpaBa, CBOOOAM YW 3aKOHHI IHTEpECH TPOMAJISTHHHA,
BHACITIJIOK SIKOTO HacTaja HOro cMepTh a00 3aBJaHO IIKOJIW KWOTO 370pOB’I0, abo
3aBJAaHO 1ICTOTHOI MIKOU HOTO MaitHy.

BiamosinHo 1o mpoekty 3akony Ykpainu «IIpo kommeHcalito mKoIu KepTBam
HACUJILHUIILKUX 3JIOYMHIB» BIAIIKOAYBAHHIO MIAJISATA€ TUIBKK IIKOJA, IO 3aBJaHa
YMUCHUM HACUJIBHUIILKUM 3JIOYMHOM, SIKMM € CYCIIUIBHO HeOe3leuHe BUHHE TiIsTHHS,

nependaueHe KK Vkpainu, 1 SKMM yMHUCHO 3amojisiHe TSHKKE TIJIECHE YIIKOJKEHHS
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¢b13uuHiit 0co61 abo ii cMepTh.

[lopiBusino 31 cr. 1207 IluBimbHOTO KOJEKCY YKpaiHU pPO3POOHUKH
3aKOHOIMPOEKTY OOMEXKWIM BIAIIKOAYBAaHHS TIIPKA BKa3aHWUMH BHMAaaKaMu. Y
ct. 1207 [uBinpHOTO KOACKCY YKpaiHM WIETHCS TPO Oyab-sIKy IIKOAY, 3aBAaHY
KaJIIITBOM, 1HIIUM YIIKOJKEHHSM 3710pOB’st 800 CMEPTIO BHACIIJIOK 3JI0UYHUHY, B TOMY
9HCIT HEOOEPEIKHOTO 3JI0UHHY.

B naykoBiil miTepaTypi pa3oM 13 3arajJbHUMH YyMOBaMH BIJIIKOyBaHHS
Jep>kaBor0  mKoau  (i3uyHIA  0co0i1, sKa TMOTeprnijia Bl KPUMIHAIBHOTO
MPaBOTIOPYIIICHHSI, XapaKTePU3YEThCA TaKOX HASBHICTIO CHEIlaJbHUX yMOB:
1) motepmisium € ¢izuyHa ocoba; 2) ocoba, gka = BUYMHWIA 3J0YHMH, €
HEIJIATOCIIPOMOJKHOI0; 3) 0co0a, sKa BYMHWIA KpPUMIHAJIBHE MPAaBONOPYIICHHS, HE
BCTaHOBJIEHA; 4) 0co0a, AKa BUMHIIIA KPUMIHAIIbHE TIPABOMOPYILICHHS, BCTAHOBJICHA,
ajyie yXWIS€TbCs Bl CIIJCTBA, Ta 1i OTOJIOIICHO Y PO3IIYK.

Came mpaBOOXOpPOHHI OpraHu JAep>KaBU MarOTh 3M1MCHUTH 3aX0H, 100 3HAUTH
ocoOy, 10 TEePEXOBYETHCSH, a 3a HEBUKOHAHHS ITLOTO O0OB’S3KY BIAMOBIIAILHICTD
Ma€e HECTH came JepkaBa. Tomy aepkaBa Mae B3ATHU Ha ce0e 000B’ 30K
BI/INIKOAYBATH 3aBJaHy 3JIOYMHOM IIKOAY y pasi, KOJM 0coba, sKa CKoijia 3JI0YMH,
BCTAHOBJICHA, aJIe 3HAXOJUTHCS Y PO3IIYKY, OCKIJIBKHA y 1IbOMY BUMAAKY MOTEPITIANA
3 00’ €KTUBHHX MPUYMH HE MOXKE pO3PaXOBYBATH HA BiIIKOAYBAHHSI IIIKOJIA 0COOOIO,
sKa CKO1J1a 3JI04YMH.

Take BIAIIKOAYBaHHS JEP)KaBOIO HIKOAM HE Ma€ PO3MIIANATUCA SK MailHOBa
BUIMOBIJABHICTh,  MEpEeKJajeHa 3 -~ 0coOM, M0  BYMHWJA  KpPUMIHAJIbHE
MPaBOMIOPYIIICHHS, HA JIEpkKaBy. Y I[bOMY BUIAJIKY JOPEYHO BECTH MOBY PO T€, IO
nep>kaBa, BUKOHYIOUM COIIalibHI (DYyHKII1, CTBOPIOE BIAMOBIIHINA 0CO01 JOMOMIXKHI,
MaKCHUMaJbHO NpPUBUICHOBAaHI MEXaHI3MU YCYHEHHs HEraTUBHMX HACIIIKIB
KPUMIHAJIBLHOTO TIpaBomopyieHHs [2].

VY 3akoHomnpoekTi «[Ipo BiAIIKOIYyBaHHA 3a PaXyHOK JAEp>KaBU MaTepialbHOT
IIKOJM TPOMAaJsiHaM, SIKlI MOTEPIUIM BiJ 3J0YMHY» BIACYTHS HOpMa MpO Te, IIO

Jep>kaBa Ma€ BIAIIKOAYBATH IMOTEPIILJIOMY MaTepiajibHy IIKOAY HE TUIbKH Yy pa3i,
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SAKII0O HE BCTAaHOBJIEHa oco0a, SKka BYMHWIA 3JI0YMH, aje W y pasi
HEIJIATOCITPOMOKHOCTI BUHHOI 0coOH, sk 11 mependadeHo crartsamu 1177 ta 1207
[{uBLIBHOTO KOJIEKCY YKpaiHH.

3aranbpHi YMOBH BIJIIKOTyBaHHS IIKOJM MOKHA 3aCTOCOBYBAaTH y TOMY YHCTI 1
JUTSL BIAIIKOMYBAaHHS IIKOJU CaMUM 3amojifoBadyeM. Y TOH K€ 4Yac 3a HAasBHOCTI
TUTBKY 3aTJIBHIX YMOB 000B’SI3KY BIIIIKOAOBYBATH (hi3WuHINA 0C001 MIKOTY, 3aBIaHy
3JI0OYMHOM, Y JIep>KaBU He BUHUKae. Ha gyMKy 0araThoX y4Y€HHUX, TITbKH HAsBHICTb
3arajJbHUX 1 CIEMIaJbHUX YMOB Yy CYKYINHOCTI Ja€ MOKJIMBICTh MOTEPILIOMY
BUMAaraTy BiIIIKOIyBaHHS IITKOIH, 3aBIaHOT 3JIOYMHOM, HE BiJl 0OCOOH, sSKa BUMHIIIA
3JI0YMH, a BiJl JIEP>KaBH.

Pa3oMm 13 THM HayKOBIL1 BBaXalOTh, IO OKPIM 3arajbHUX Ta CIELIaJbHUX YMOB
BIIIIKOYBaHHS JCPKaBoto (h13MYHINA 0COO01 IIKOAM, 3aBJAaHOI 3JOYMHOM, IOBHUHHI
TaKoX OyTH YMOBHM HaJaHHS TaKOTrO BIAIIKOJAyBaHHS. €BpPONEHCHKOIO KOHBEHIIIEIO
PO BIJIIKOYBaHHS 30MTKIB >K€pTBaM HACWJIBHHUIIbKUX 37T0uMHIB Bix 24.11.1983 p.
BCTAHOBJICHO PI3HOMAHITHI yMOBM HajaHHs KowmrmeHcamii. Ilo-mepme, 3rigHo 3
KonBeHIi€10 KOMITEHCAIliiHI CXeMU MOBUHHI BCTAHOBIIOBATU BEPXHIO MEXKY, BUIIE
K01, Ta HIDKHIO MEXKY, HIDKUC SKOi 30MTKM HE OyAyTh BIIIIKOAOBYBaTHCS. Tak,
BEpXHS MeEXKa MOXE CTaTh HEOOX1MHOIO, OCKUIbKM KOMICHcalliHl (oHau He
SIBIISIFOThCS HEOE3MEKHHMMH, a MIHIMaJbHa MEKa — OCKUIBKHM He3HauyHl 30MTKH
MOXYTh OyTH TIOKpUTI ¥ camumu >kepTBamu. [lo-zmpyre, pekuMm BiIIIKOTYBaHHS
IITKOJAM MOE BCTAHOBUTH CTPOK, MPOTATOM SIKOTO MPUHUMAIOTHCSI 3BEPHEHHS 070
BiIIKOAYBaHHA. BaxknnBo, 1100 Take 3BEpHEHHS 0YyJIO moAaHO 0€3 3BOJIIKAHb MICHs
CKOEHHS 3JI0YMHY IS 3a0€3MEUYCHHS] MOXJIMBOCTI HAJaHHS JOTIOMOTH TMOTEPITUTIN
oco0li, SIKIIO BOHA BiAuyBae (Hi3WYHI YU TICUXIYHI CTPaKIAHHS, a TaKOX IS
BCTAHOBJICHHS Ta HAJaHHS OIIHKY 30uTKaM. [To-TpeTe, BIAMIKOIyBAaHHS KO MOYXKE
OyTH 3MeHIIIeHO 200 CKAaCOBAHO 3 YpaxyBaHHSAM (PIHAHCOBOTO CTAHOBUIIA 3asIBUTEIISL.
Bkazane nosisirae B ToMy, 1110, OCKUTbKM KOMIIEHCALlis, sIKa BUIUIAUYETHCS MTOTEPITLIINA
0co01 BiJl 3JIOYMHY 3a PaXyHOK CYCHUIbHUX (DOHIB, SBJSIE COOOI0 aKT COIIATBHOT

COJIIIAPHOCTI, BOHA MOKE BUSIBUTHCS HETIOTPIOHOIO B TOMY BHUIIAJIKY, KOJIA MOTEPIIiia
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ocoba abo i1 yrpumaHIli mepedyBaroTh B IBHO CIPUATINBHX YMOBaX. 3a TaKUX YMOB
JiepKaBa, B MEpUIy Yepry, 3MOKe BUKOHATH CBO1 3000B’sI3aHHSA 11010 HE3aXUIICHUX
BEPCTB HACENEHHS, a TakoX OyAe OOTPUMAHO MPHUHIMII CIPaBEAJIUBOCTI Ta
CYCITUTBHOI COJIAAPHOCTI, TaK K MaTepiaibHO 3a0e3MeUeHi MOTePITiIi MalOTh OLTBIIE
MOKJIMBOCTEHN ISl COLlaIbHOT peadumTallii micis 3JI0Y4MHHOTO MOCATaHHs. 3 1HIIIOTO
O6oky, Himo B KoHBeHIIi He mepemkomkae Jep:kaBaM HaJaBaTH KOMIICHCAIIIIO
HE3IC)KHO BiJl (DIHAHCOBOTO CTaHOBHUINA JKEpTBU abo 11 yTpumadIiB. Takox
BIJIIIKOJyBaHHSl IIKOJM MOXE€ OyTH 3MEHIIEHO ab0 CKacoBaHO: y 3B SI3Ky 3
MOBEIHKOIO JKEPTBU 110, I 4ac, a00 MICias BUMHEHHS 3JI0YMHY; SKILIO MOTEPIIAN
BTATHYTHI B OpPTraHi30BaHy 3JOYMHHICTh a00 HaJeXKHUTh JO OpraHi3allli, sika BUMHSE
KpUMIHAJIbHI TIPABOMOPYIIEHHS; KOJIU TaKe BIAUIKOAYBaHHS HECYMICHE 13 CYTHICTIO
PaBOCYJIs 00 CYNepednTh CychiibHOMY Hopsaky [3].

Bkazani- monoxeHHss ~ €BpONENHChKOi  KOHBEHINI  JOIUIBHO Oyio 6
IMIUIEMEHTYBaTH B BITUM3HSIHE 3aKOHOJABCTBO, aJpkKe TMPaBOBHIl 00OB’SI30K
3a0e3medyBaTd BHYTPIINIHI 3acoOM MPABOBOTO 3aXHUCTy [Js TMOTEPHUIUX OCIO
ABJISIETHCSI HEB1JI €MHOIO YaCTHMHOIO 000B’A3KY Jiep:KaBU 3a0e3leuyBaTi €(PEeKTUBHUMA
3aXUCT MpaB JIOAUHU.

Kpim ToOro, HH3Ka IHIIMX MDKHAPOJHO-TPABOBUX aKTIB, Y TOMY YHCIHI
Hexnapamiss OOH «OcHOBHI HOpUHUMIK TPABOCYIAS ISl AKEPTB 1 3JO0BKUBAHHS
Biamoro» Bix 29.11.1985 p. [4], Pekomennariii Komitery minictpie Paau €Bponu
Noe R (85) 11 Bix 28.06.1985 p. aepkaBam-ujeHaM 1010 BCTAHOBIICHHS MOTEPIILIIOTO
B paMKax KpUMIHAJIBHOIO IpaBa 1 Tmporecy [5], miaTBepmKyrOTh HEOOXIIHICTH
3aMpOBaKEHHS BIIIIKOIYBAaHHS JIEPKaBOIO MIKOIM, 3alOAISTHOI KPUMIHAIBHUM
MIPaBOTIOPYIIICHHSIM,

Ha mpakTuili HenmooJuHOKUMH € BUTIAJKHA 3BEPHEHHS /10 CYAY 3 BUMOTaMH PO
BIIIKOJyBaHHS IIKOAU JepkaBoro  (i3uyHii 0c001, fAKa moTepmijga Bij
KPUMIHAJILHOTO TpaBonopyieHHsa. OcoOIMBO 1€ CTOCYEThCS CUTYalllid, KOJIM 0co0a,
sKa BYMHWJIA 3JI0YMH, € HETUTATOCIIPOMOXKHOIO. Tak, meperisgaodd OAHYy 3 TaKUX

CIIpaB y KacalliiHOMy MOpsaKy, Bummii criemianizoBanuil ¢y YKpaiHu 3 posrisiay
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[UBUIBHUX 1 KPUMIHAJIIBHUX CIPaB Y CBOEMY pIIICHHI BKa3aB, IO HI HA 4ac PO3TIISAY
CripaBM B CyAl IepIIoi 1HCTaHINi, HI MiJg dYac Neperyisiay CyA0BOIO PIllICHHS
BIJIMOBIAHOTO 3aKOHY B YKpaiHi He NMpuiHATO. OCKIIBKU JIEP:KaBOI0 HE BU3HAUEHO
YMOBH Ta TOPSAIOK BIIIIKOTYBAaHHS IIKOAM, BHCHOBOK CYJIB LIOJ0 BIAMOBU B
3aJI0BOJICHHI TI030BY € 3aKOHHUM Ta O0IpyHTOBaHUM [6].

BucHoBku. Pe3ynbTaTH NpOBEACHOrO O3BOJIAIOTH MINTH BHCHOBKY, WIO
Jiep>kaBa MOBHMHHA 3a0e3neunTy Oe3MeKy KOXKHOIO WJIeHa CYCIUIbCTBA, a SIKIIO ii
OpraHd HEe B 3MO31 MONEPEIUTH KPHUMIHAJIbHE IMPABOMOPYLIEHHS, BIIIIKOIyBaHHS
IIKOJIM MAa€ CTaTH 3aBIaHHSAM JiepkaBH. BHUKOHaHHSA TakuX BHMOT € O0OOB’S3KOM
VYkpainu y cBitii 1i npuegnanus y 2005 p. 1o €Bponeiicbkoi kouBeHinii 1983 p., mo

MOKe OyTH pealii30BaHO HUISIXOM NPUUHSTTS CHEI1aTIbHOIO 3aKOHY.
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Xmeneea H. A. YcjaoBusi BO3MelleHUsI Bpeaa rocyaapcrBoM (u3nyeckoMy JIMILY,
noTepneBiIeMYy OT YrOJI0OBHOIO NPABOHAPYIIEHUSI.

Paccmompeno  ycnosus  6oszmewenus  epeda  2ocyoapcmeom  usuueckomy  auyy,
nomepnesuiemy om y20J106H020 NPABOHAPYUIEHUs, YCI08USL NPeOOCMABIeHUs. MAKO20 803MeUeHUsl.
Ilposedeno ananuz oeticmayroweco 2paircoanHckoco 3akoHooamenvemea Yxpaunvl. IIpednodiceno
COOMBEMCMBYIOUULL MEXAHUZM UX Peanu3ayul.

KawueBble cjioBa: rocynapctBo, (hU3MYECKOE JIMIO, YCIOBUS, BO3MEIICHUE, BpEI,
yrOJIOBHOE MTPaBOHAPYIIICHUE.

Khmelyova N. A. Conditions for compensation of damage from the state physical
person, to the victim from criminal offense.
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Reviewed by conditions for compensation of damage from the state physical person, to the
victim from criminal offense. Conducted the analysis of the current civil legislation of Ukraine.
Prompted a mechanism for their implementation.

Key words: the state, the physical person, the conditions, compensation, the damage,
criminal offense.
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Po3mmupena anoranis
crarti XMeaboBoi Haranii AHaroniiBHM Ha TeMy: «YMOBHM BiIIIKOAyBaHHSI
IIKOAU JAepxkaBor0  (ismuHiii 0co0i, sika mnNoTepmuia Bil KPUMiHAJIBLHOIO
NPaBoONOPYLICHHS».
Khmeleva N. A., the applicant of the Department of Civil Law Nel Yaroslav Mudryi

National Law University, Kharkiv

An extended abstract of a paper on the subject of:
« Conditions for compensation of damage from the state physical person, to the

victim from criminal offense»

Problem setting: According to the Constitution the state guarantees the rights and
freedoms, and in particular the protection of individuals affected by a criminal offence,
ensuring compensation of the caused material and moral damage. However, the analysis of
legislation and law enforcement practice indicates the need to strengthen the protection of
the rights and interests of individuals, of victims in criminal offences. Therefore,
clarification of terms require reimbursement by the state harm the physical person, the
victim of a criminal offence and the conditions for granting such compensation.

Relevance of the research topic: The problem of reimbursement by the state harm
the physical person, the victim of a criminal offence is one of the most urgent contemporary
law enforcement practice. Leaving the crime unsolved, insolvency of the guilty party to
compensate damages, the failure to take measures to ensure civil action and other reasons
make the protection of the legitimate interests of the victim, restoration of the violated
rights. Practice shows the necessity of creating a fundamentally new mechanism capable of
ensuring the timely reimbursement of the harm caused by crime to the victim. Therefore, the
investigation of these issues, development of recommendations aimed at improving current
legislation and its enforcement in this area are urgently needed.

Recent research and publications analysis: Analysis of recent research gives
reason to believe that the affected problems has been the subject of research of such
scientists as A. S. Alexandrov, L. M. Baranov, V. T. Bezlepkin, There.In. Blinkova, P. G.
Gureev, From.With. Saturn, V. T. Nord, S. I. Ostapenko, S. Is. Sirotenko and others.

However, the update of the regulatory material, in particular amendments to the Civil code

1



of Ukraine, adoption of the new Criminal procedural code of Ukraine, can not affect
scientific and practical interest in the conditions of modernity.

Paper objective: Requires clarification of the terms reimbursement from the state for
damage to a physical person, the victim of a criminal offence and the conditions for granting
such compensation and determining the appropriate mechanism for their implementation.

Paper main body: The most important task of the state, which tends to be called
legal, is to protect the rights and freedoms of each individual, using all possible means of
state influence, as the functioning of a legal state due to the interests and needs of its
citizens. Therefore, the harm caused to the victim as a result of a criminal offence, shall be
reimbursed by the state. That must happen is an effective mechanism of state liability before
the individual in the sphere of guaranteeing rights and freedoms. Thus, there will be a high
level of protection of the rights and freedoms of the individual. According to the current
civil legislation of Ukraine it is possible to determine General conditions for reimbursement
by the state harm the physical person, the victim of a criminal offence: 1) the presence of
harm; 2) wrongful conduct is a crime; 3) a causal relationship between the offense and the
damage, i.e. the damage is caused by committing the crime. In the scientific literature along
with the General terms of compensation by the state harm the physical person, the victim of
a criminal offence is also characterized by the presence of special conditions: 1) the victim
is a natural person; 2) the perpetrator is insolvent; 3) the perpetrator of criminal offence is
not established; 4) a person who commits criminal offense, it is established, but avoids
investigation and declared wanted. However, scientists believe that in addition to the
General and special conditions of reimbursement by the state physical person harm caused
by the offence, should be the conditions for granting such compensation. The European
Convention on compensation of victims of violent crimes of 24 November 1983 set
different conditions for compensation. First, according to the Convention compensation
schemes must set an upper limit above which and a lower limit, below which losses will not
be recovered. Secondly, the mode of compensation may establish a period during
which appeals will be accepted for reimbursement. Third, the damages may be
reduced or cancelled in light of the financial situation of the applicant.

Conclusions of the research: the state must ensure the safety of every member of
society, and if the authorities fail to prevent a criminal offence, the damages should be the

task of the state. The fulfilment of such requirements is the responsibility of Ukraine in the
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light of the accession in 2005 to the European Convention of 1983, which can be

implemented through the adoption of a special law.
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