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Y ecmammi o6tpynmosyemuvcsi asmopcoke po3yMiHHA NPUHYUNY OOYLTbHOCTI 8 YUBLILHOMY
cyoouurcmei. [Ipoeooumvcs 8iOMIHHICMb NPUHYUNY OOYINbHOCMI 8i0 ONU3LKUX UOMY NOHAMD.
Asmop eusnHauae npunyun OOYINbHOCMI K HAOAHY 3AKOHOM MONCIUBICMb BUOOPY HAUOLIbLU
ONMUMANLHUX 13 NepeddayeHux 3aKOHOM 01 0AHO20 KOHKPEmMHO20 6UNAOKY (opmu i cnocooy
BUPIUEHHS  YUBLTbHO-NPABOBO2O  CHOPY 3 MEMmoI0 3aXUCMY = NOPYWEHUX, HEeBUHAHUX abo
0Cnopo8anux npaes, cob600 uu inmepecie Qizuunux ocib, npae ma iHmepecis WPUOUUHUX OCIO,
inmepecie deparcasu.

Kaio4oBi cioBa: NUBUIBHE CYJOYMHCTBO, NPHHIMI AOIIIBHOCTI, CYIOBHH pO3CYX
(nuckpernis).

IMocranoBka npodaemu. Brpomosx AOBroro 4acy B Hayll LIUBUIBHOTO
MPOIIeCy IMaHyBaJa KOHIICMIIIS JKOPCTKOTO Jeraii3My, sSKa BUpakajgach y BHMO3i
TOYHOTO (CTPOroro) i HEYXWJIbHOI'O BUKOHAHHS (JOTPUMAHHS) 3aKOHIB SIK ycCIMa
OpraHaMM Ta MOCAJOBUMH OCOOaMU JepkaBH, SIKI BEAyTh IpoIllec, Tak 1 BciMa
IHIIMMHU HOTO ydacHUKaMH. PO3BUTOK cycniIbCTBA 1 JIepKaBU CTAaBUTh IEpe]] HAYKOIO
HOBI 3aBJIaHHS 1 OJIHA 3 HUX — KOHIICMIIS CIPABEIMBOI 3aKOHHOCTI — JOIIJIBLHOTO 1
PO3yMHOTO 3aCTOCYBaHHSI 3aKOHY, IO 3a0e3neuye e(pEeKTUBHMI 3aXHCT 1HTEpPECiB
IrpOMaJIsiH, CYCIUIbCTBA 1 JepxaBH. J[OCATHEHHsSI 3a3HAUYEHUX 3aBJaHb CIIPUSIE
JOCTIIKEHHIO 1 3alpOBa/KEHHIO B IIMBUIbHE CYJOUYMHCTBO KaTeropii AOLIIbHOCTI,

sKa BUSBISETHCS B ypaxyBaHHI KOHKPETHHX yMOB 3aCTOCYBaHHS TOTO YW IHIIOTO

HOPMAaTUBHO-TIPABOBOTO  akTa (Woro 1uIe, 3aBaaHb), BUOOPI HAWOLIBII
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ONTUMAJIbHOTO BapiaHTy BUPILIEHHS MPABOBOIO MHUTAHHS, BUXOASYM 3 OOCTaBHH
KOHKpeTHO1 crpaBu. KpiM Toro, € mijcraBu BBa)KaTH, 110 BHUMOTH JOIUIBHOCTI
MOKYTh BUCTYIIATH SIK MPUHIIAT IUBUIBHOTO MPOIIECYaTHLHOTO TIPaBa.

AHaJi3 oOCTaHHIX JocChiTxKeHb i myOJaikamid. Y Haylmi IUMBUIBHOTO
MPOLIECYaTbHOTO MpaBa KOMIUIEKCHI HAayKOB1 JOCTIIKEHHS MPUHIUIY TOLIIBHOCTI
Hapasi BiACyTHI. JlaHuii mpUHIMN (QparMeHTapHO PO3TISAAaBCS Ha PIBHI HAyKOBUX
nyOJiKamiii TUIBKA CTOCOBHO JIO OKPEMHX I1HCTUTYTIB IMBIIBHOTO IPOIECY:
kojierianpHui  po3risan cnpaB (M. 1. Jlomanceka [1]), mpomec aoka3yBaHHS
(M. B. T'apieBcbka [2]) Ta iH. JleAki acmeKkTd NPHUHIUIY JTOLIIBHOCTI Oynu
MpPEAMETOM JIOCHI/DKEHHSI TiJ dYac pOo3risay HOpoOJieM  MpaBOo3acTOCYBaHHS y
3aranpHii Teopil nmpaBa (C. C. Anekcees, P. 3. JliBmmip, M. B. 1IBik) Ta nmpobiem
cynoBoro poscymy B cymoumHcTBi (JI. b. AGymenko [3], O. T. bounep [4],
O. O. ITankoga [5]).

Meto1 gaHoi po6OTH € JOCIHIHKEHHS MPUHIUITY JOLIILHOCTI B LIUBUIHHOMY
CYIOYMHCTBI Y KpaiHU; BHU3HAYCHHS TMOHATTS LBOTO MPHHITUIY, AOMYCTUMHUX MEX
1oro 3actocyBaHHs 1 GOpM peaizalii.

Buknan ocHoBHOTo Matepiany. B mo3utuBHOMY mpaBi, HE3aJISKHO Bij HOTO
icTopu4HOi a00 TeorpadiuHoi TPUHATIEKHOCTI Ta «SIKOCT1», MICTATHCS EJIEMEHTH
JOLIJIBHOCTI M~ cnpaBeniuBocTi. Ha cydacHOoMy etami pO3BHUTKY JIHOJCHKOI
[MBLII3AIl1, KOJU COIflajibHA OpraHi3aiiis J0CUTh CKJIaJHA 1 Ma€ SICKPaBO BUPAKECHY
TEHJICHIIi10 TJ100aTi3allii PoIIECiB 1 TOCKICHHS P KaBHOI BIa/IM, a THIUBIJ CTaE BCE
OUTbLI 3aJICKHUM Bl TPaXXIAHCHKOIO CYyCNUJIbCTBA, B IMO3UTHBHOMY IpaBl YITKO
BUSIBJISIIOTBCS 1€ TymaHi3My. KpuTepiem OIIHKKA TNPUHIUINB  JIOIIIBLHOCTI,
CIpaBEVIUBOCTI W TYMaHHOCTI Mae OyTH iX BIAMNOBIAHICTH 3aKOHOMIPHOCTSIM
CYCHIBHOTO iICHYBaHHS 1 IPOTPECUBHOTO PO3BHUTKY [6, ¢. 8].

CroBHHMKM BU3HAYAIOTh TEPMIH «IOIIBHICTBY SIK BIJAMOBIAHICTh SBHUIA a00
Mpollecy MEeBHOMY CTaHy, MaTepiajibHa abo ieaqbHa MOJEIbh SKOTO BHUCTYIAE SK
Mmerta [7, c. 802].

VY 3aranpHif Teopii MpaBa 3a3HAYAETHCS, IO OCKUIBKM IMPABO MOKJIMKaHE
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CIy)KUTH  (GOPMYBaHHIO, 3aKpIIJIEHHIO 1 BJIOCKOHAJICHHIO  BIJHOCHH, IO
3aJI0BOJIBHSIIOTh YCBIJIOMJICHHUM TOTpe0aM €KOHOMIYHOTO 1 JIyXOBHOT'O PO3BUTKY
CYCIIUJIBCTBA, JOUIIBHICTh TpaBa, sIK 1 HOro e(heKTHBHICTh, MOBUHHA OIlIHIOBATHUCS
CTYIEHEM MO3UTHUBHOIO BIUIMBY Ha I1i mpouecu. OTKe, NOLUIIBHICTh MpaBa MOoJISArae B
HOTO 3MaTHOCTI 3a0€3MEYNTH BUPIMICHHS 3aBaHb, [0 BUILTUBAIOTH 3 TOTPEO (I1ijIeil)
CYCIIIBHOTO pPO3BUTKY. OJHAK HaBiTh NpPU MNPABUIBHOMY BH3HAYCHHI e 1
OPOMDKHUX (TOETamHMX) 3aBlaHb iX JOCSITHEHHS 3a JIONOMOTOIO0 IPaBOBOIO
PEryJIIOBaHHS, MOXJIMBI BaplaHTH OCTAHHBOIO, BUOIP AKUX 3aJICKHTh Bia Oe3miyi
¢daktopiB. ToMmy JOLUIBHICTH Yy TpaBl MOXXHA pO3MVIANATA K TMPUHIIUI
MPaBOTBOPYOCTI (BUOOpPY albTEPHATUBHUX 3aKOHOJABUMX PIIICHb, BHU3HAYCHHS
CHOCO0IB 1 MEXK TIPABOBOTO PETryJIIOBaHHS) Ta YMOBaA IPABO3acToCyBaHH [8, c. 264].

J. O. bouapoB 3a3Hada€, 110 BHUMOIa JOLUIBHOCTI IOSICHIOE 3arajbHy
CIPSIMOBAHICTh 1~ METY [MpaBO3aCTOCYBaHHS, TOMY TMOHSTTS  JOLUIBHOCTI
MPaBO3aCTOCOBHOI  JiISUIBHOCTI Ma€ MIOHAWMEHINIE JBa CMUCIOBHX MPOIIApKU: B
MepIIOMYy  BHIAAKY  JOIJIBHICTH IPABO3aCTOCOBHOI  JISJIBHOCTI — Iepeadadyae
LIJIECOPSIMOBAHICTh W €(QEKTUBHICTh TaKOl MJISJIBHOCTI, a Yy JpYyromMy HOHSTTS
JOIIILHOCTI CHIBBIIHOCHUTHCS 3 MIOHATTSIM ONTUMAIILHOCTI [9, c. 9].

Bumora  AOLIUIBHOCTI  MOSICHIOE — 3arajbHy  CHPSIMOBAHICTH 1  METy
mpaBo3acTocyBaHHs.  L[iHHICHA ~ COpPSAMOBaHICTh —MPABO3aCTOCYBaHHS  O3HAYAE
BIJIMOBIJIHICTH I[LOTO MPOIECY OCHOBOIOJIOKHUM MPUHIIUIIAM TPaBa, AKi CTAHOBIATH
OCHOBY IIpaBa: PiBHICTb, CIIPaBEIJIUBICTh, cBOOOAA, ryMaHi3Mm [ 10, c. 25].

Ha nymxy M. M. Ky3bMiHO{, TOHUIBHICTH — 11€ HAMO1IbII TOYHE i MOCIIOBHE
3MIMCHEHHS 3aKOHY B KOXKHIM KOHKpeTHiM cutyarii. ToOTo, mpaBo3acTocoByBau
MOBUHEH, TPYHTYIOUMCh Ha HOPMi 3aKOHy, IO BijoOpaxkae 3arajibHi TEHJEHIIT
PO3BUTKY CYCHUIPHUX BIJIHOCHH, BpPaxyBaTH OCOOJMBOCTI Ta CHENU(DIKy KOXKHOI
KOHKpeTHoi cripaBu [11, c. 158].

O. O. I[TankoBa BBaXkae, M0 KaTEropis AOUUILHOCTI € IPEAMETOM BHOODPY TIpH
3MIMCHEHH]I CYJOBOTO PO3CYAy B pa3l 3aCTOCYBaHHS IMPH PO3TISAlI Ta BUPIIICHHI

KOHerTHO'l. CIIpaBH BiI[HOCHO-BI/ISHaIICHOT HpaBOBO.l. HOpMH a00 I0JI0KEHb ITOCTaHOB
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wieHyMy Bumoro cnemiamizoBaHoro cyay, KosctutyuiiiHoro cymy, 11O
3aKpIIUIIOIOTh 3a3HAYEeHY KaTeropiro abo BCTAaHOBIIOIOTH I[1J11, 3aBJaHHS 3aKOHY YU
1HIIIOTO HOpMAaTUBHOTO akTa. OTKe, 00OB’SI30K CyIy 3HAXOAUTH AOIUIBHE PIlICHHS
IPU 3aCTOCYBaHHI PO3CYly 32 YUHHUM LIUBUIBHUM MPOLIECYATbHUM MPABOM HE MOXKE
pO3MIIAIaTUCA SIK BUMOTA, IO TPEI SBISIETBCS 10 CYIOBUX PIIICHb TOPST 3
BUMOTaMH 3aKOHHOCTi, OOTpyHTOBaHOCTI. lle BMMOra mpaBUIBLHOTO 3aCTOCYBAHHS
3aKOHY (SIK OJIMH 13 PelenTiB MPaBUJIBHOIO 3aCTOCYBaHHS CYJIOBOTO PO3CYAY), OTXKE,
BOHA ITOBHICTIO OXOILIIOETHCS BUMOTOI0 3aKOHHOCTI [5, ¢. 166-173].

Ak 6aunmo, y OUIBIIOCTI BKa3aHUX JYMOK JOIUIbHICTh BU3HAETHCS TUIBKHU SIK
BHMOTa MPAaBWJIBHOTO 3aCTOCYBAaHHS 3aKOHY, IO 3BYXKYE CaMe MOHSTTS IOIIBHOCTI
i (haKTUIHO BBOJUTH HOTO Y CKIIAJ IPUHIUITY 3aKOHHOCTI.

Ha namry qymKy, TpUHIMI JOIUIBHOCTI HE MOKE OYTHU TIOBHICTIO OTOTOKHEHO
3 MPUHIIMIIOM 3aKOHHOCTI, OCKUTHKH BiH Ma€ BIIACHY CHEIUQIKY.

JIOIIIBHICTE € OJHUM 13 TIPUHIMIIIB MIPABO3aCTOCYBAHHS 1, BIIMOBIIHO, OJTHUM
13 HAaWBAKJIUBIIINX MPUHIMUIIIB BUPIMIEHHS IOpUANYHOTO KOHBIIKTY. | TOH dakr, 1m0
MPaBO3aCTOCOBYBAaY MpPH BHUPILIEHHI IOPUIAAYHOTO KOH(MIIIKTY HOPHUCAUKIIHHUM
CrIoco0OM HE MOKE BHUHTH 3a MEXKI 3aKOHOJABUYUX TMPUIKCIB, HE MOKHA BBaXKaTU
3anepeyeHHsIM MOXJIMBOCTI 3aCTOCYBAaHHSI PUHLUITY JAOLLIBHOCTI.

3aKoHO/aBEIlb, Y HEOOX1THUX BUMAIKAX, MPSIMO MPEACTABIIAE TIEBHY «CBOOOTY
pO3Cyly» BHUKOHABISM — JEPKaBHUM oOpraHaMm, MEpecHiayloun €IuHy MeTy —
NPUIHATTS HaWOUIbII AOLUUIBHUX pPIMIEHb 3 ypaxyBaHHSM KOHKPETHUX OOCTaBUH
crpaBu. AJie K TyT MeTa yXBaJleHHs HE IPOCTO (hOPMAIILHO 3aKOHHOTO PIIICHHS, aJie
pIIIEHHS JOIIJIBHOTO, TOOTO MPUUHATOTO 3 ypaxXyBaHHSAM CHEUU(IKA IOPUTAIHOTO
KOH(JTIKTY, OCOOJMBOCTEH MPABOBOIO BPETYINIIOBaHHS NaHOi cepu BimHocuH [11,
c. 162].

Cnin nmoromutucs 3 €. B. Ky3neunosum 1 B. H. IlluxanoBum y Tomy, 110
MPUHITUIIN 3aKOHHOCTI ¥ JOIUIBHOCTI 3HAXOJATHCS MK COOOI0 B CHCTEMHOMY
3B 513Ky [12, ¢. 271]. ToOT0, MOUITBHICTH TAPAHTYE B3AEMOJIIO TPUHIIUITY 3aKOHHOCTI

1 3aKOHYy 3 pI3HOMAHITHUMU KUTTEBUMU OOCTaBUHAMH, PO3LIMPIOIOYU HOro
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PEryJISTUBHI MOXJIMBOCTI, a 3aKOH BU3HAYA€ MEX1 BUKOPUCTAHHS JAOLIJIBHOCTI.

Y HayKkoBIM IOpUIWYHIA JIITEpaTypl BHUCIIOBIIOETHCS TaKOX Te3a TPO
OTOTOXXHEHHSI TPHUHIUITY AOLUIIBHOCTI 1 MPUHLHUITY AMCIIO3UTUBHOCTI. 3 JAHOIO
JYMKOIO MOTOAUTHCS HE MOXXHA HAa TakuxX mijactraBax. [IpuHIUI AMCTIO3UTUBHOCTI,
110 3aCTOCOBYETHCS y chepl MMBUIBHOTO CYJAOYNHCTBA, Iepedoadae cCBOOOIy PO3CyTy
1 PpOBMOPSIKEHHS] CTOPOHOKO CBOIMH CyO’€KTUBHUMH TIpaBaMH, BHUXOISYH 3
MIpKyBaHb €()eKTUBHOTO 3aXHCTY CBOTO MPOIECYAIbHOTO THTEPECY Y CIIpaBi, 110 JIs
MOCaJ0BOi 0COOM JiepKaBU — CYAJI, KU BeAe MPOBAIKECHHS y LMUBLIBHIA CHpaBi,
HEJIOMYCTUMO. Y ISIIBHOCTI CYJJ1 HE MOXKe OYTH BUIBHOTO PO3CYIy, MPUUMAIOYH
JOIIIbHE (JUCKpEIliiiHe) pIIICHHS], BIH 3000B’sI3aHUN BpaxOBYBaTH il 3a0e3MeunTH
JOTPUMAaHHS CIpPaBEAJIMBOrO OaslaHCy MpaB 1 3aKOHHUX IHTEpECiB 1 IMO3MBaya, 1
BI/IMOBIa4a, 1 CyCHiIBbCTBA, 1 ICPKABH.

JlocnmiKEHHST TTOKa3ye, M0 MPUHUMUI AOLUIBHOCTI HE CYINEPEYUTh IHIIUM
MPUHITUIIAM  BITYM3HSHOTO IMBIIBHOTO TpOIleCy W OpraHIi4YHO BIHUCYETHCS B 1X
cucteMy. KpiM TOro, MoXHa CTBEpP/UKYBATH, IO 3JIMCHEHHS  IUBUIHHOTO
CYyJIOYMHCTBA Ha 3acajax JOLIJILHOCTI € HEOAMIHHOK YMOBOIO 3a0€3MEUeHHs Horo
HaJeXHOI chpaBeqIuBOCTI. Sk 3azHavuae H. M. AmoctonoBa, B CHIY CBO€ET
PalllOHAJIBHOCTI Ta THYYKOCT1 MPUHLUIN JOIUTLHOCTI TAPMOHI3Y€E B3aEMOJII0 1HIIINX
MPUHIUIIIB ~ CYyJOYMHCTBA, CIPHUSIIOYM  1X  MOJAIBIIOMY ~ BIOCKOHAJICHHIO 1
3a0e3Ieuyourd Tepexis BITUM3HSHOIO CYIJOYMHCTBA Ha SKICHO HOBHUM, OLIBII
BHCOKHU pPIBEHb CBOTO PO3BUTKY, IO BIAMOBIAAE CyYaCHUM 3araJilbHOBU3HAHUM
JEMOKpPAaTUYHUM CTaHAapTaM 1 TMOTpedaM JKUTTS CyYaCHOTO CYCIUIbCTBA, SIKE
CTpPIMKO po3BUBaeThCs [13, c. 6].

OTxe, TMNPUHIUOU  JOIIIBHOCTI, 3aKOHHOCTI, JUCIIO3UTHUBHOCTI  Ta
CHpaBeIMBOCTI B LIMBUILHOMY IPOLEC] B3a€EMOMOB’A3aH1 i B3a€MO3yMOBJICH1; BOHU
ABJISIIOTH COOOI0 €IMHY CUCTEMY NMPUHLHUIIIB, 1 B MPOIIEC] iX peasizallii 3aCTOCYBaHHS
OJIHOTO 13 HUX HE TOBUHHO BUKJIIOYATH 1 MPUMEHIITYBATH 3HAUYCHHS 1HIINX.

AHani3 3acTOCyBaHHS MaTepiajJbHOrO 1 MPOIECYaIbHOrO0 3aKOHOJABCTBA ITiJl

4ac o3Iy 1 BUPIIIEHHS KOHKPETHUX IIUBUILHUX CIIPaB MPSIMO BKA3y€ HAa BUIAJKU

© Bacunavees C. B., 2015 5



Teopin i npakmuka npagoznascmea. — Bun. 2 (8) /2015 ISSN 2225-6555

MOJKJIMBOCTI (HEOOXITHOCTI) BUKOPHCTAaHHS BHMOI JoOIIbHOCTI. Hampukmam: 1)
BianmoBigHO a0 cT. 126 LIIK cynns mae mpaBo MOCTAaHOBUTH yXBajy o 00’ €THAHHS
B OJIHE MPOBAHKCHHS KUJTLKOX OJHOPITHUX MO30BHUX BUMOT 3a IMO30BAMH OJHOTO M
TOrO CaMOro IO3MBaya [0 OJHOTO M TOro camMoro BIANOBIJa4a YW JO PI3HUX
BIJIMOBiAauiB a00 3a TO30BOM pI3HUX IO3MBAyiB JI0 OJHOTO W TOTO Camoro
BIJINTOBI/Ia4ya; TOCTAHOBUTH YXBaJIy MPO P03’ €THAHHS KUTHKOX MOETHAHUX B OJHOMY
POBA/PKEHHI BHUMOI Yy CaMOCTIMHI TPOBAJKEHHS, SKIIO iX CHUIBHUX PO3IJISA
YCKJIQJIHIOE BHPIMICHHS CHpaBH; 2) yd4acTh HApOJHHMX 3aCiJIaTeNIiB MHPU PO3TILAL i
BUPIIICHHI OKPEMHX KaTeropii nmuBiibHUX cipas (4. 2 ct. 18 LIIK); 3) muranus npo
HEOOX1AHICTh MPOBEJAEHHSA MONEPEIHHOI0 CYI0BOTO 3aCiIaHHS BUPIIIYETHCS CYIJICIO
i 4ac BIIKPUTTSA TpOBaKeHHs y cmpasi (4. 7 cr. 130 ILIIK); 4) BcraHOBIICHHS
HAJICXKHOCTI ¥ JomycTUMocTi Aokasi (crarti 58, 59 LIIK); 5) peuoBi Ta nmuchMoBi
JIOKa3M, SIKi HE MOXHa JOCTaBUTHU B CYJI, OTVISIAAIOTHCS 3a iX MICHE3HAXOKEHHSIM
(a. 1 ct. 140 LIIK); 6) mpoBeaeHHs M0JaTKOBOI 1 MOBTOPHOI ekcneptu3u (cT. 150
HIIK); 7) cym MOXe OTHOYACHO JOMUTATH CBIAKIB IS 3°SICYyBaHHS TPUYWH
PO3XO/KeHb y iXHiX moka3zaHHsax (4. 12 ct. 180 LIIK); 8) y cmpasi mpo po3ipBaHHS
UTI00Y CyZl MOXK€ 3YNMUHUTHU PO3TIIA CIPaBH 1 MPU3HAYUTH MOAPYHAIKIO CTPOK JISI
MIPUMUPEHHS, SIKAI HE MOKE MEPEBUILYBAaTH EeCTH MicsaliB (4. 5 cr. 191 LIIK) 1 T.x1.

Tak, xoneris cyaniB CynoBoi najati y HMBUILHUX cripaBax BepxoBHoro Cyny
VYkpainu B yxBaii Bia 23 BepecHs 2009 p. 3a pe3ynbratamu poO3TIsay CIpaBH IMPO
YCYHEHHSI TMEpEelIKo Yy KOPUCTYBaHHI 3€MENIbHOI0 JUISTHKOIO Ta BIJIIKOAYBaHHS
MOpasibHOI mKoAW 3a3Hadmia: «Koim 3a oOcTaBUHAMH CIIpaBU CyJ BBaXKae, IO
MPU3HAYEHHSI €KCIEPTU3U € JOIUIBHHUM, ajie JKOJHA 13 CTOPIH HE 3asBis€ TPO IIe
KJIOTIOTaHHSI, Cy/1 BIIPaBi MOCTABUTH 1€ MUTAaHHS HA OOTOBOPEHHS 1 3°5ICYyBaTU AYMKY
CTOPIH MO0 JOIILHOCTI IPOBEACHHS ekcrepTr3n» [14].

MykauiBcbkuil MichbKpailoHHUH cyn 3akaprnaTchkoi 00JacTi B MOTHBYBaJIbHIN
yacTuHi cBo€i yxBanu Bin 19 TpaBHa 2014 p. 3amucaB: «3 METOI 00’ €KTUBHOIO
BUPIIIEHHS CIIOPY Y KOHTEKCTI 3 mMpaBoBuMH npunucamu cT.cT. 10, 213 HITK Ykpaiunu,
CyJZl TPUXOJUTH 10 BUCHOBKY PO JOLUIBHICTh BUKJIUKY Ta TOMUTY CBiIKiB» [15].

B yxBani boryHcekoro paiionHoro cyay M. Kuromupa Big 4 Gepesns 2014 p.
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BKa3aHO: «33JI0BOJICHHIO HE Ti/JISITal0Th BUMOTH TPO HAKIIAJICHHS apeliTy Ha KBapTUpy,
OCKIJIbKM 3a3Ha4eHU# crioci0 3abe3nedeHHs Mo30BY € (DaKTUIHO AyOITFOBAaHHSIM BKHUTOTO
CYJIOM BHIIE CIIOCOOY OOTSKCHHS, 2 TOMY B HOTO 33JJ0OBOJICHHI HAJIC)KUTh BIIMOBHTH 32
HeJIOLUIBHICTION [16].

O. T. bonnep HaBOAWUTH MPUKIAJ 13 CyIOBOI MPAKTHUKH, 3 MaTepialliB SKOi
BUILJIMBAE, 10 B CYJll pO3TJSAaBCs MO30B MPO PO3IpBaHHS NUIO0Y Ta MO MaiHa
NOJIPYXOKsl. 3a3HayeHe MalHO CKJIaJanocs 3 JACKUIBKOX JOPOTHX IPEIMETIB,
MPUYOMY TOBAapHUX SAPJIMKIB Ta IHHIMX JOKa3iB BapTOCTI MaiHa y CTOpPIH HE
30eperniocsi. OCKIIBKU CIIpHE MaifHO OyJI0 B HAsIBHOCTI, TO Cy/ MIT BU3HAYUTH HOTO
BapTICTh 3a JOMOMOTOI0 BHUCHOBKIB (paxiBIiB-TOBapo3HaBIiB. OJHAK, y 3B 53Ky 3
THM, 110 MO3UBAY OLIIHUB KOXEH MPEIMET, 10 BXOJUB /10 CKIAAY CIUIBHOT BIACHOCTI
MOAPYXKS, a BINOBIIad JaHy OI[IHKY HE OCKap>KyBaB, TO CYJ BU3HAB HEJIOIIJILHUM
3allydeHHsl B Tipouec (paxiBIist, OCKUIBKH 11¢ 0yJI0 O MOB’A3aHO 3 IEBHUMHU BUTPATAMHU
yacy 1 KomTiB. TakuM 4MHOM, y JaHOMY BHMAJKy OJHY 3 OOCTaBHH, IO MAalOTh
3HAa4YeHHS U1 CTIpaBH, OyJi0 BCTAHOBIEHO, KEPYIOUUCH MPOIECYATHHOI €KOHOMIETO,
BUXO/IYM 3 KaTeropii gouiasHocti [17, ¢. 163].

OaHuM 13 KJIIOYOBHX MOMEHTIB YCIIIIHOIO 3aCTOCYBaHHS MPUHLUITY
JOIUTBHOCTI € TpaBWJIbHE BU3HAYCHHS JUCKPEIIMHUX TTOBHOBAKEHb CYydy, SKE
IPYHTYEThCS Ha HOpMax 3akoHy Ykpainu «IIpo cymoycrpiii 1 craryc cyaaiBy» i LIITK
VYkpainu.

Sx 3a3navae BepxoBuuit Cya VYkpainm y noctaHoBi mieHymy Ne 8 «IIpo
HEe3aJIeKHICTh cyn0Boi Biaam» Bim 13.06.2007 p., cyansm 3abe3nedyeThcsi cBoOOAA
HEYNEPEPKEHOTO BUPIMICHHS CYHOBUX CIpaB BIJIMOBIAHO [0 iX BHYTPIIIHBOTO
NEPEeKOHAHHS, 1110 IPYHTYEThCS Ha BUMOrax 3akoHy (1. 3) [18].

YV HaykoBiif itepaTypi cygoBy muckpemito (poscyn)' BH3HAYAIOTH SIK
3yMOBJICHE BIJHOCHOK) HEBHU3HAUCHICTIO TMpaBa TIEBHUM YHHOM OOMEXCHE
MMOBHOBAXEHHS Cy/y OOMpATH TaKWU BapiaHT BUPIMICHHS KOHKPETHOI CIIPaBH, SIKUM €

MaKCHMAaJIbHO JOLIILHUM Ta CIIPAaBEIIMBUM Y BiAMOBIAHIM cuTyarii [19, c. 45].

13 ypaxyBaHHSM IPEeIMETa HAIIOTO JOCIIIKEHHS TEPMIHH «PO3CYI» 1 «IUCKPEIIis» MOKHA
BUKOPHUCTOBYBATH SIK CHHOHIMH.
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Jlo 03HaK MPaBO3aCTOCOBHOTO pPO3CyAy (AUCKpeli) MOXHa BITHECTH TakKi:
1) BUKIIOYHHMIA ~ BHJ ~ IPaBO3aCTOCOBYOI  JISJIBHOCTI; 2)  3OIHCHIOETBCA B
MpoIecyalbHOMY TOPSAKY, SK 1 Oyab-sika TMpaBO3acTOCOBHA  iSUTBHICTH;
3) 3AIMCHIOETBCS  CIICLiaIbHUMH Cy0’ekTaMu; 4) 3IIMCHIOETHCS 3a BIACYTHOCTI
OJTHO3HAYHOTO  HOPMATMBHOTO  PETyIIOBaHHS [l IPaBO3aCTOCOBYBAua;
5) camocriiiHe, BiIbHE TIPAaBOBE PIIICHHS MPUHMAETHCS HA OCHOBI BUOOPY BapiaHTIB
K 3a3HAYCHUX Y MpaBi, Tak 1 cHOPMYIHOBAHUX HUISAXOM IHTEpIIpeTallii MpaBOBUX
MPUHLNIIB; 6) OCHOBHUMH €JIEMEHTAMU COLIIAIbHO-TICUXOJIOTIYHOTO MEXaHI3MYy, 1110
3a0e3nedye yxBajJeHHs pIlIEHHS B CHUTYyallil MpaBO3acTOCOBYOTO pO3Cydy, €
npodecioHali3M, BHYTPILIHE NEPEKOHAHHS 1 TBOPUl 3A10HOCTI MMPAaBO3aCTOCOBYBAYaA;
7) nepenbadae HEyXWIbHE JOTPUMAHHS OCHOBHHX BHMOT JI0 TPAaBO3aCTOCOBUOTO
pIIIEHHS:  3aKOHHOCTI, ~ JIOIJIBHOCTI, ~OOIPYHTOBAHOCTI Ta ~ CHPaBEJIMBOCTI;
8) rapaHTi€r0 BiMOBIIHOCTI IPAaBO3aCTOCOBUOTO PO3CYAY OCHOBHHM IMPUHITUIIAM 1
BUMOTaM TpaBa BUCTYIIA€ CHUCTEMa COIIAJIbHUX 1 MPaBOBUX 3aCO0IB 1 3aXOiB, SKa
BCTaHOBJICHA 1 pyHKIIOHYE B cycniabeTBi [20, c. 18; 21, ¢. 6].

HananHs cynam JUCKPELIMHHUX MOBHOBaXKEHB: 1) € NMPaKkTUYHUM BTLUICHHSIM
KOHIICTIIT 1HAWBIIYaNi30BaHOl CIPABEAJTUBOCTI; 2) HO3BOJISIE 3MICT a0CTPaKTHUX,
BIJIHOCHO BU3HAYEHHUX MPABOBUX HOPM KOHKPETH3YBaTH 1 3pOOUTH 3aCTOCOBHUMH 0
KOHKPETHHX JKUTTEBHX CHUTYyalllii; 3) Haga€ MOXIJIMBICTb BHSBUTH JIATCHTHI
B32€EMO3B’SI3KM MK TIPAaBOBUMU HOPMaMU, a HAMiBPO3ipBaHI B3a€EMO3B’A3KH JIOTTUYHO
no0yayBaTH; 4) M03BOJISE CYAJI BIICTYHNMTH BiJl CYyTO HOPMATHBHOTO IPABOBOIO
PETyJIIOBaHHS 1 BUPINIATHA CIPaBy Ha OCHOBI MPHUHIUIIB TpaBa, TOOTO CYJIOBUM
po3cy 3abe3neuye Ai€BiCTh MPUHIIUITY BEpXOBEeHCTBa mpaga [19, c. 47].

Otrxe, 3acagu (IPUHIMI) JOHUUIBHOCTI € CKJIAI0BOI0 JAUCKPELIMHUX
MOBHOBAXEHb CYIJ1 (CyAOBOTO pPO3CYyMy), Ma€ BIACHI O3HAKH Ta OCOOJIHMBOCTI
3aCTOCYBaHHS Ha PI3HHX CTaigX CYJOYMHCTBA. Tak, KEPYHOUHUCh MPHHIIUIIOM
JIOIUTBHOCTI Ha CTaii BIAKPUTTS MPOBAPKCHHS y CHpaBl, MPU3HAYEHHS CYIOBOTO
3aCiTaHHs], CYJOBOTO pO3TJSAY CIpaBd Cyd 3a pe3ylbTaTaMH JIOCHTIKCHHS

MartepialliB CIpaBU MOBUHEH BU3HAUUTH, IKUN CIIOCIO BUPIIICHHS JTaHOTO IUBLIBHO-
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paBoOBOIO criopy Oyne OuabIl €hEeKTUBHUM 3 TOYKH 30py 3a0e3NedyeHHs 1HTEepPeCiB
YUYaCHHUKIB IMPOIIECY, CYyIOBUX BUTPAT 1 PO3YMHUX CTPOKIB.

TakuM YHHOM, CHIBBITHOLIEHHS CYJIOBOi TUCKpEIii (po3Cyay) 1 NMPHUHIIMITY
JOILJIBHOCTI TOJISITa€ B TOMY, IO TIPABOMOYHICTh 3aCTOCYBAaHHS CYZOBOTO PO3CYIY
HE MOJXKE€ MiJMIHATUCS TOUUIBHICTIO, HE BUKIIOYAE JOLLIFHOTO 3aCTOCYBAHHS HOPM
npaBa. Y THUX BUMAJAKaX, KOJHU 3aKOH Mependaydae pi3Hi BUPIIICHHS MUTAHHS 3aJI€KHO
BiJl KOHKPETHUX YMOB a0O BHpIIICHHS MUTAaHHA B 3a3HAYEHHX 3aKOHOM Mexkax
HAJIa€ThCSl HA PO3CYJl CyAY, JOIIIBHUM PIIIEHHSIM OyJlie T€, SIKUM y MOBHOMY 00Cs31
JIOCSITA€ThCS META 3aKOHY. Y 1IbOMY TOJIATAE B3aEMO3B 30K MEX CYJIOBOTO PO3CYIY 1
3acaj JOIUIBbHOCTI. MHeThcs NP0 BHMOTY 3HAXONUTH ONTHMAIbHE BHPIilICHHS
MUTAHHS y BUMAJKaX, KOJM B MEXKaX, BCTAHOBJCHHUX 3aKOHOM, MOXKJIHMBI Pi3HI
BapiaHTH BUPILICHHS Ha OCHOBI BPaxyBaHHS KOHKPETHHX YMOB [22, c. 13].

K. M. leBoprsH Buaiise Taki O3HAKH MPHHIUIY JAOUUIBHOCTI: 1) TicHO
MOB’SI3aHUM 3 JIOCATHEHHSM METHU IWBUIBHOTO CYJOYMHCTBA; 2) 3aCHOBaHUN Ha
noTpebax Jeps>kaBH, CyCNUIBCTBA 1 OCOOMCTOCTI; 3) peali3y€eThCs SIK Yy MPaBOTBOPUIi,
TaKk 1 MPaBO3aCTOCOBYIN MISUIBHOCTI; 4) 3HaXOauTh O€3MOCEepeIHE BUPAKECHHS Y
BUOOpP1 Ta peanizanii HaWOUIbII €(EKTHBHOTO CIOCOOY BUPIMICHHS IOPUIUYHOTO
KOH(JTIKTY.

AHaJli3 UYMHHOTO [UBUIBHOIO IMPOIECYyaTbHOTO 3aKOHOJABCTBA J03BOJISIE
CTBEP/IXKYBATH, 10 MPUHIUIT JOIIJILHOCTI MA€ MPOSB Y IBOX MiJAX0JaX 3aKOHOIABIIS:
1) abo 3aKOH MpsSMO BKa3zye Ha Te, IO T€ YW IHIIE PIIICHHS € JOIUIbHUM; 2) a0o
3aKOH JI03BOJISIE, HE BUXOJSIYU 33 MOTO MEXI1, BpaXOBYBAaTH MIPKYyBaHHS JOILIBHOCTI,
TOOTO HOPMATUBHHMI aKT Xo04Ya 1 MPUIYCKAE€ OJHWH BHXIJ Y CEHCl HOPUIAMYHOT
kBasi(ikaiii BiAMOBIIHUX OOCTaBUH, ajie B CEHCI IOPUIUYHUX HACTIAKIB 1 X MipH
YacTille HaJae MOXKIIUBICTh BUOOPY HAMOIIbII AOIUIbHOTO pimeHHs [23, ¢. 20—26].

Cnin 3BepHYTHM yBary II€ Ha OJIMH AacleKT MNPUHIUIY JOLUIBHOCTI Y
[IMBUIBHOMY CYJOYHMHCTBI. Y JESIKAX HAYKOBUX JDKEpENax 3a3HA4acThCsl, IO
IOPUHLIMIT JTOIIBHOCTI XapaKTePU3YETbCA TAKOK O3HAKOIO SIK GuUOIpKosicmb, sKa

3aJIC)KHUTh BiJl TAKTUYHHX, EKOHOMIUHHUX OOCTaBHMH, MyOIIYHUX iHTEpeciB Ta iH. [24].
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A 1€, y CBOIO uepry, He BHUKJIIOUA€ CHUTYyallli, KOJU 3aIllkaBJIeHI O0COOHM MOXYTh
YMHUCHO ITHOPYBaTH MOXJIMBICTh BHUKOPUCTAHHS MPUHIMUITY JOIJIBHOCTI abo
HEOOTIPYHTOBAHO 3JTOBXXMBATH TAaKOIO MOXKIIUBICTIO.

Ha namry aymky, ciiiJi BAXOJUTH 3 TOTO, 1110, O-TIepIle, METOI0 BUKOPUCTAHHS
NPUHIIUITY JOIIBHOCTI € JOCATHEHHS KOMIPOMICY MK 3araJibHUIMH BHMOTaMH
MPOLIECYaTbHOTO 3aKOHY 1 KOHKPETHHMH OOCTaBMHAMH CTpaBU JJIsl JIOCSTHEHHS
CIPaBEJIUBOTO CYAOBOrO PIIIECHHS; MO-IpYyre, YYaCHUKHU LMBUIBHOTO CYJAOYMHCTBA
MOBUHHI CIIBBIAHOCUTH CBOi il 3 UUIAMH LMBIJILHO-TIPABOBUX MOJEJICH MOBEIIHKU
YYaCHHKIB, TIpaBaMH, CBOOOJAMH 1 3aKOHHUMH IHTEpeCcaMu I1HIIMX OCi0, a TaKoX
CyCHUIbCTBA 1 JIep»KaBW; TMO-TPETE, TMPaBWIbHE 3aCTOCYBaHHS JOLLUIBHOCTI
nepeadayae 3aKkpiUIEHHSs B 3aKOHL - LUJIOI CUCTEMHU TapaHTId, 00 OOMexXye
MO>KJIMBOCTI CBABIJIA Ta 3JI0BKUBAHb.

BucnoBok. OTxe, NPUHIUI JOIIJILHOCTI MOXXHAa BHU3HAYUTH SIK HaJaHy
3aKOHOM MOKJIMBICTh BHOOpPY HaWOLIBII ONTUMAIBHUX 13 MEepea0adeHuX 3aKOHOM
JUISL TAaHOTO - KOHKPETHOTO BUIMAJIKy (GOpMH ¥ CHoco0y BHUPIIICHHS IMBUIBHO-
MIPABOBOTO CHOPY 3 METOI0 3aXUCTy MOPYIIEHUX, HEBU3HAHUX a00 OCIOPIOBAHUX
mpaB, cBOOOJ YW I1HTEpECIB (PI3MUHUX OCIO, MpaB Ta IHTEPECIB IOPUIAUYHUX OCIO,
IHTEpECIB ACPKABH.

3akoHOJ1aBY€ 3aKPIIJIEHHS 1 MPaBUJIbHE 3aCTOCYBAHHS NPUHLMUIY JTOLIIBHOCTI
B IMBUILHOMY CYAOYMHCTBI YKpainu (1) Bima3epkaiioe CydacHy CTPaTeriio
BITYM3HSHOI IUBUILHOI TIPOIECYaIbHOI MOMITHKH, (2) CTBOPIOE YMOBH IS OLIBII
CIPaBEUIMBOTO0 Ta €(PEeKTUBHOIO 3aCTOCYBaHHS 3aKoHY, (3) MiHIMalli3ye BHIAIKH
MOPYIIEHD MPOIECYAIbHOTO 3aKOHY M HOro MOBIIBHOTO TiyMaueHHS, (4) m103BoJIsiE
MPUCKOPUTH MPOBAKEHHS y CIIpaBl U 3a0e3leuye AOTPUMAHHS PO3YMHHX CTPOKIB

PO3IIISITy Ta BUPIMICHHS IIUBIIFHUX CIIPaB, (5) ONTUMI3YE CY0BI BUTPATH.
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Bacunves C. B. IlpuHuum uejnecooOpa3sHOCTH B TIPAaXKIAHCKOM CYAONPOU3BOACTBE
YkpauHsbl.

B cmamve ob6ocHosvigaemcs asmopckoe noHuMawue NPUHYUNA YelecooOpazHoCmu 8
epascoanckom cyoonpoussoocmee. Ilposooumcsa omauyue NpuUHYuna yeiecooopasHocmu om
OnuU3KUX emy nouamuil. Aemop onpeoensem NPUHYUN YerecoOOPASHOCMU KAK NpedoCmAaslenHYo
3AKOHOM B03MONCHOCMb 8blOOPA HAUDONEe ONMUMANLHBIX U3 NPedyCMOMPEHHbIX 3AKOHOM OJis
O0aHHO20 KOHKPEmHO20 CAy4as gopmsl u cnocoba paszpeuienus 2padcoOancKo-npaso8o2o cnopa c
Yenvlo 3auumsl HAPYUWEHHbIX, HEeNPUSHAHHBIX UL OCHAPUBAEMbIX Npas, c60000 UNU UHMEPECO8
Qusuveckux 1uy, npas u UHMepecos PUOULEeCKUX Y, UHMePecos8 20CY0apCcmaa .

KiawueBble c¢j0Ba: TPaXJTaHCKOE CYIONMPOM3BOACTBO, MPHUHIMUI LEIECO00pPa3HOCTH,
cynebHOoe yCMOTpeHue (IUCKpenus).

Vasiliev S. V. The principle of expediency in civil proceedings of Ukraine.

In the article the author s understanding of the principle of expediency in civil proceedings.
A difference of principle feasibility of intimates concepts. The author defines the principle of
expediency as provided by law, the choice of the optimal with envisaged by law for this particular
case, the form and method of resolving civil disputes for the protection of violated, unrecognized or
disputed rights, freedoms and interests of individuals, the rights and interests of legal entities, state
interests.

Key words: the civil procedure, the principle of expediency, judicial discretion.
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Po3mupena anorauis

crarti BacmiabeBa Ceprias BogogumupoBuua Ha Ttemy: «IIpuHumMn
AOWIJBHOCTI B IMBLILHOMY CYJIOYHHCTBI Y KpaiHu»

Vasiliev S. V., Candidate of Legal Sciences, Associate Professor of Department
of Civil Procedure, Yaroslav Mudryi National Law University, Kharkiv

An extended abstract of paper on the subject of:
“The principle of expediency in civil proceedings of Ukraine”

Problem setting and relevance of the research topic. For a long time the
concept of strict legalism prevailed in the science of civil procedure, which was
reflected in the requirement of exact (strict) and steady execution (enforcement) of
laws by all the authorities and government officials managing the process, as well as
by all other participants. The development of society and state sets the science new
tasks, and one of them is the concept of equitable law of appropriate and reasonable
application of the law that provides effective protection of interests of citizens,
society and state. Achievement of these objectives promotes the research and
introduction of the category of expediency in civil proceedings, which manifests in
the consideration of specific conditions of use of a legal act (its goals, objectives) in
selecting the most optimal variant of solving a legal issue on the basis of
circumstances of a particular case. Also, there is a reason to believe that the
requirements of expediency may serve as a principle of civil procedural law.

Recent research and publications analysis. There is no research of the
principle of expediency in the science of civil procedural law. The said principle was
examined fragmentarily in scientific publications only in relation to specific
institutions of the civil process: panel hearing of cases, process of proving, etc. Some
aspects of the principle of expediency were the subject of study during the
consideration of law enforcement issues in the general theory of law and issues of
judicial discretion in proceedings.

Paper objective. The objective of this paper is to study the principle of
expediency in civil proceedings in Ukraine; the definition of this principle,
admissible limits of its application and forms of its implementation.

Paper main body. The author’s understanding of the principle of expediency
in civil proceedings is substantiated. A difference between the principle of
expediency and similar concepts is shown.

The author proves that: (1) the objective of use of the principle of expediency
Is a compromise between the general procedural requirements of the law and specific
circumstances of the case for the achievement of a just court decision; (2) participants
of civil proceedings must relate their actions to the purposes of civil law models of
the behavior of participants, rights, freedoms and legitimate interests of others, as
well as the society and state; (3) the correct application of expediency provides for
the consolidation of a system of guarantees in the law, which limits the abuse of
discretion and corrupt practices.
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Conclusions of the research. The author’s definition of the principle of
expediency is proposed as a possibility provided by law to choose the most optimal
form and method for resolving civil disputes from those provided for by law for this
particular case, for the protection of violated, unrecognized or disputed rights,
freedoms and interests of individuals, rights and interests of legal entities and
interests of the state.

Legislative consolidation and correct application of the principle of expediency
in civil proceedings in Ukraine: (1) reflects the current strategy of the national civil
procedural policies; (2) creates the conditions for a fair and effective application of
the law; (3) minimizes violations of the procedural law or its slow interpretation; (4)
allows to accelerate the proceedings of the case and ensures compliance with
reasonable periods for the consideration and resolution of civil cases; (5) optimizes
costs and expenses.
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