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Poskpumo npobremu npas na mepyxome MauHo AK npeomem inomexu, MauHosi npasa Ha
Hepyxomicmb, AKOi we 8 inomexo0asys Hemae, NPOaHali308aHO NPABOGI MexaHizMu 3acmaeu npasa
Ha Keapmupy 6 OVOUHKY, AKUL e He 30aH0 8 eKCHIyamayilo ma cyo0o8y npaKkmuky, wo CKIALACs 3
npugoody Kamezopii cnopie no GU3HAYEHHIO 002080pi6 INOMeKU HeOIUCHUMU.
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[ToHSATTS HEPYXOMOCTI IMUPOKO JAOCIIHKYBAIOCS B IMUBUIICTHYHINA JTiTEpaTypi
K MUHYJIOTO, TaK 1 Cy4acHOCTI. [{luM nmuTaHHAM NpPUCBAYEHO YUCIIEHH] Ipalll BYUSHUX
XIX — nouatky XX ct. B. b. €npsitueBuua, I'. ®. lllepenesnuya Ta iH. [lounnarouu 3
cepenuHu XX C€T. 0 moyaTky Horo 90-X pp. AOCHIKYBaIHCh TIUTAHHS TIpaB Ha
OKpeM1 BUIM HEPYXOMHX peueid YHAC1JOK BIACYTHOCTI 3@ PaJsSHCHKHUX YacCiB MOALTY
pedeil Ha pyxoMi Ta Hepyxomi. B ocHOBHOMY TijaBaluCh aHaji3y BIJHOCHHH 3
xutioMm. Cepen HMX HaWOUIbII TpyHTOBHUMU € mpauni B. II. Macnoa, M. M.
CibuboBa, B. I. XKyxosa Ta inmux kinug XX cr. [licns npulHATTS B YKpaiHi HOBOTO
[{MBLIBHOTO KOJEKCY CIOCTEPIraeThcsl 3HAYHE TOXKBABJICHHS y cdepi HE TUIBKH
nUBLTICTHYHUX HochimxkeHb HepyxomocTi (I. B. Cnacu6o-®ateeBa, 10. €. Xoauko,
M. b. lN'onuapenko, C. O. CnoboasHIOK Ta iH.), a ¥ B HayIll 3emMenbHOro npasa (M. B.
ynera, [1. ®. Kynuauu, A. M. MipomHu4eHko Ta iH.).

Pazom 13 TM mpoOsemMaTHKa HEPYyXOMOIO MaifHa HACTIIbKA 0araToacrneKkTHa,
0 BUKJIWKAE YWUMAJO IMMHUTAHh B MPABO3aCTOCOBUIA MisTbHOCTI. Ile crocyeTnhcs

o(opMJIEHHS MPaB Ha HEPYXOME MailHO, BAMHEHHs IPABOYMHIB 13 HUM, CIIAJAKyBaHHS
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Tommo. OMHUM 13 TaKMX aKTyaJbHUX HAIPSMKIB JOCIHIKEHHS HEPYXOMOTO MaifHa €
ImoTeKa.

[IpoGnema mosisirae B TOMY, 1110 1MOTEKOIO € BUJ 3aCTaBU HEPYXOMOTO MaiiHa.
B sxocti octannboro 3akon Ykpainu «IIpo imoteky» [1] Ha3uBae 3eMeNbHI JTUISTHKH,
a TakoX 00’€KTH, PO3TaIllOBaHl Ha HiM 1 HEB1J €MHO IOB’s3aHi 3 HEIO, TIEPEMIIIEHHS
AKUX € HEeMOXJHMBUM 0€3 iX 3HEI[IHEHHS Ta 3MiHM iX Mpu3HaueHHsA. To0To
BU3HAYCHHS, aHaoriuHe HajmanoMy B cT. 181 11K Ykpainum [2]. [Tomupennas 3akoHoM
peXKUMY HEPYXOMOI pedl Ha TOBITPSIHI Ta MOPCHKI Cy/AHA, CyJAHA BHYTPIIIHHOTO
IJIaBaHHS, KOCMIYHI O0’€KTH, a TaKOX IHIII OO €KTH, MpaBa Ha SIKI MIJISATAIOTh
Jep>KaBHIM peecTpallii, Ipo M0 WASTHCS B 11 HOPMI, CIIOCTEpIraeThbes B CT. 1 3aKoHy
VYkpainu «Ilpo imoTeky», e BKa3y€eThCs Ha Te, 110 3aCTaBa MOBITPSHUX 1 MOPCHKUX
CYJIeH, CYJEH BHYTpIIIHbOTO IJIABAHHS, KOCMIYHHUX 00’€KTIB, MaifHOBUX MpaB Ha
HEPYXOMICTh, OYyMIBHUIITBO SKOi HE 3aBEPIICHO, PETrYJIOEThCS 3a TpaBUIIaMH,
BU3HAYEHUMU UM 3aKOHOM.

[Ipo mommMpeHHs 3aKOHOM PEXUMY HEPYXOMOi pedl Ha i1HII 00’€KTHU B LOMY
3akoH1 He MAeThCs. B 10T0 CT. 5 yTOUHIOETHCS, IO MOXKE OYTH MPEIMETOM IMOTEKH.
[Ipn mpOMy 3a3HAYa€THCS HA BUMOTH JI0 HEPYXOMOTO MaiiHa, BH3HAYEHHS SKOTO
MICTUTBCA B CT. 1, a caMe: mpo HOro HaJCKHICTh IMOTEKOAABIIIO Ha MPaBi BJIACHOCTI
a00 TOCMOJApPCHKOTO BIIAHHS;  MOMJIMBICTH ~BIAUYXKCHHS = IMOTEKOJABIEM Ta
3BEPHECHHS HA HBOTO CTATHEHHS, PEECTpaIlis paB Ha HOTO K OKPEMOTO BUILICHOTO
y Hartypi 00’e€KTa MpaBa BJIACHOCTI, SIKIIO IHIIC HE BCTAHOBJICHO UM 3aKOHOM.
[lepenbauatoTbcsi ¥ OCOOAMBOCTI — IMOTEKM - TAKOTO —TpeiMeTa, K 00 €KT
HE3aBEpIICHOro OyA1BHUIITBA.

Mix THUM mpeaMEeTOM IMOTEeKM MOXKYTh BHUCTyNaTH H MaWHOBI IpaBa Ha
HEPYXOME€ MaifHO, SIKe CTaHE BJIACHICTIO 1MOTEKOAABIIS MICII YKIJIAICHHS 1MOTEYHOTrO
JIOTOBOPY. BCTaHOBIIOETHCS JTUIIIE BUMOTA MIOJI0 JOKYMEHTAIBLHOTO TATBEPPKCHHS
npaBa IMOTEKOJaBLsd Ha HA0yTe HUM Yy BIACHICTHh BIANOBIJHE HEPYXOME MalHO B
MaiOyTHBOMY.

[Ile ogHrM BUAOM MalHOBUX MpaB, SIKI MOXYTb OyTH 3acTaBJ€Hi, € MPaBO
OpPEHIM YU KOPUCTYBaHHS HEPYXOMUM MalHOM, SIK€ HaJae OpeHAapl 4YH

© Cypacenko O. A., 2015 2



Teopin i npakmuka npasosnascmea. — Bun. 2 (8) [ 2015 ISSN 2225-6555

KOpHCTyBauy MpaBo OyayBaTH, BOJOMITH Ta BIIUYXKyBaTh 00 €KT HEPYyXOMOTO
MaiiHa. binbie Toro, Take mpaBo OpEeHAN YH KOPUCTYBAHHSA HEPYXOMUM MaiHOM JIJIs
1iJ1ei bOoro 3aKOHY BBAXKAETHCS HEPYXOMUM MaHHOM.

3 HaBeneHoro ciiaye, mo 3akoH Ykpainu «lIpo imoTeky» BHXOAWUTH 3
JOMYCTUMOCTI BB@)XaTH HEPYXOMHUM MalHOM JEKUJIbKOX OO0’€KTIB: a) CYTO
HEPYXOMHX pedeid, TOOTO THX, Kl BIAMOBIAaIOTh 03HaKaMm, HaganuM y LK Ykpainm;
0) Ha SIKI IOIIUPIOETHCS PEXKUM HEPYXOMHUX PeUeil, Xoua 32 CBOEIO MPUPOOIO0 BOHU €
PYXOMHUMHU; B) MAMHOBHX IpaB, TOOTO 1HIIMX, HDK pedi, 00’ekTiB. [Ipu mpomy 1o
BiJTHOIIICHHIO JI0 OJHUX 13 IIMX MpaB y 3aKOHI BKa3yeThCsS Ha IOPUIUNYHY (DIKITiFO
(poOUThCS 3aCTEPEKEHHS, 1110 BOHO BBAXKAETHCS HEPYXOMHM) — 1I€ NIPaBO OPEH[H, a
10 BITHOIIICHHIO /IO IHIIUX I[bOTO HE pOOUTHCS (MAaHHOBI MPaBa Ha HEPYXOMICTh, SIKOT
i€ B IMOTEKOIaBIsl HeMae). B ocTaHHbOMY BHUIIAJKY 1€ MOK€ OyTH TOJIl, KOJIM CaMOi
HEPYXOMOCTI IIe He iCHye, 00 1i 1mie He 30yaoBaHO, a00 KOJIM IMOTEKOJaBEllb Ma€
Hamip i1 mpuadaTH.

CTocoBHO mpaBa OpeHAM, TO MOro mIpaBOBa MpHpoJAa HaaTo cmipHa [3] 1
JOCIIKEHHSI 1IhOTO TIpaBa SIK MpeaMeTa IMOTEeKH BUKJIMKAE YUMAJO TUTaHb.
HaromicTe 3ynuMHUMOCS Ha HNpoOJIeMATHLl IMOTEKM I1HIIMX MalHOBUX NpaB Ha
HEPYXOMICTb.

[lepemycim cmig 3a3HAuMTH, MO UM MPABOM HE € MpaBO BJIACHOCTI, Xoua
MaifHOBa MpHUpOJa IOr0 IpaBa sIK MpaBa PEUOBOr0 HE BUKIMKAE CYMHIBIB [4].
3aranbHO MPUIHATO BBAaXKATH, IO 00’€KTOM TpaBa BJIACHOCTI € pedi, ajie¢ OCTaHHIM
4acoM HIEThCs MPO Takuil 00 €KT IILOTO MTpaBa, K MaliHO i HaBITh MaifHOBI Mpasa |5,
c. 325; 6; 7; 8, c. 10]. He mornmubm0041ch B 110 TUCKYCIIO, 3a3HAYUMO, 110 BJIBIYi
MpoOJeMaTUYHUM BBa)XKaTH OO0 ’€KTOM TMpaBa BIIACHOCTI MalHOBI TpaBa Ha
HEPYXOMICTh, SIKOi 1€ B 1MOTEKOAABIS Hemae. [IpuHaiiMHI, )KOJHUX MiACTaB IJIs
TBEP/KEHHSI MIPO TaKy MOXJIMBICTh HE BOAYAETHCS Yy BIJICYTHICTh «MaTepiajbHOIrO
cyOcTparty» Takoro MaWHOBOro mpaBa. B iHIIOMY pa3i BOHO SIBUJIO O MUJIBHY
OynpOaiky. | HaBITH MPUITYIIEHHS MPO MPaBO BJIACHOCTI Ha 1€ MallHOBE MPaBO HE
Oys0 6 HE TUTHPKM KOPUCHUM, a ¥ HE BUKJIMKAHE MPAKTUYHOIO HEOOX1THICTIO B IIbOMY

K 1€ Mae MiCHG, HAIIpUKJIad, moAao IIipaBa BJIACHOCTI Ha YaCTKy B CTATYTHOMY
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kamiTtani [9].

OTxe, MaifHOBE TMpaBO HA HEICHYIOYY B IMOTEKOAABISI HEPYXOMICTh
HEMPUITYCTUMO BBa)KaTH 00’€KTOM HOTO IMpaBa BIACHOCTI, aj€ TUM HE MEHII BOHO
MOK€E BUCTYIIATH MPEAMETOM IMOTEKH.

Xoua B cT. 5 3akony Ykpainu «Ilpo imoTeky» 1 He BKa3yeTbcsl Ha MOXKJIHMBICTh
BBAKATH HEPYXOMICTIO MPaBO Ha YacTKy B CIUIBHOMY MaiHi, B 4. 2 CT. 6
BCTAHOBJIIOETHCA, IO CIIBBIACHUK HEPYXOMOTO MaifHa Mae€ MpaBO MEpeaaTd B
IMOTEKY CBOIO YACTKy B CHIJIBHOMY MaiiH1 0€3 3rojiM 1HIINX CIIBBJIACHUKIB 32 YMOBU
BUJILJIEHHS ii B HATypl Ta peecTpallii mpaBa BIACHOCTI Ha HET K Ha OKpPEMHI 00’€KT
HepyxomocTi. Take HAATO CynepeuMBe PEryIOBaHHs CIPUIMAEThCsI HEOTHO3HAYHO,
OCKIJTbKM TIPEJMETOM 1MOTEKH B TakoMy pas3l OyJe HISK He 4YacTKa y CHIIbHOMY
MaliHi, a KOHKPETHE MaifHO, MMPaBO Ha SIKE MaTUME 0c00a, B SKOI MPUTTHHUTHCS TPABO
Ha 4acTKy. AJIKEe B pa3i BUIUICHHS 11 B HaTypl 3 PEECTpalli€lo MpaB HA MaiHO, 110
BIJINOBIJIATUME L1 YacTUl, NPUIUHSIETHCS IPABOBUH PEXKHUM MpaBa CHUIbHOI
BJIACHOCT1 HAa HBOTO.

3Beprae Ha cebe yBary ¥ Te, IO B 3rajaHidi HOPMI HIEThCS TIPO T, KOJIH
CHIBBJIIACHUK MOK€ YKJIACTH JOrOBIp IMOTEKH Ha CBOIO YAaCTKy B CHIJIBHOMY MaliHI
0e3 3rou 1HIIMX CHIBBIACHHUKIB. TOOTO BiH /i€ 3BUYAHUM YHHOM, PEaji3yloun CBOE
npaBo Ha BuaLI (¢T. 364 IIK Ykpainu) 6€3B1IHOCHO /10 IMOTEYHOTO A0TOBOPY.

SKi10 K CHIBBIACHUK Mae HaMmip 3aCTaBUTH CBOKO YAaCTKY 3a 3TrOJIOI0 IHIIHUX
CIIBBJIACHUKIB, TO MPO Tie B 3akoH1 Ykpainu «IIpo imoTexy» He haetses. Tomi moctae
NUTaHHS MPO T€, YA MOXKHA BBaKaTW NPaBO HA YacCTKy B CHIJIBHIM BIACHOCTI
HEPYXOMICTIO a00 TOPIBHIOBATH MOTO JJO HEPYXOMOCTI?

Bunaetscs, mo crpsiMoBaHicTh 3akoHy YkpaiHu «[Ipo imoTeky» HOBOIUTH
oOMeKeHe KOJIO MaifHOBHUX IpaB, HA SIKi MIONTUPIOETHCS MTPABOBUIN PEKUM HEPYXOMHX
pedeit. ToOTO, sIKIO iHINI MaWHOBI TIpaBa Ha HEPYXOMICTh HE IMO3HAYAIOTHCS SIK
MPEAMET IOTEKH, TO BOHM HUMHU OyTH HE MOXKYTh. Takuii BUCHOBOK MOKHA 3pOOHUTH
1 BpaXxOBYHOYHM TOW HUISAX, SIKUM MPOUIIUIM CIIOPU CTOCOBHO IMOTEKH MAaHOBHX IpaB
Ha HEpYXOM€E ManHO.

[[upokiit rOpuaUYHIA TPOMAJICHKOCTI BigomMa mpodjeMa HEOJAHAKOBOIO
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3aCTOCYBAaHHS CyJaMH, B TOMY YHCJIl BHUIIOi IOPUCAMKINI, CT. 5 3akoHy YKpaiHu
«IIpo inmoreky» Ta monoxenb LIK Ykpainu mpo 3acraBy maiiHoBuX mpaB. CripaBa B
TOMY, IO 3MIHHM JI0 ITi€l CTaTTI IIOAO IMOTEKH MAaMHOBUX MpaB Oy BHECEHI Y
2008 p. lo HaOyTTs HUMH YUHHOCTI CyIW MO-PI3HOMY CTaBUJIMCSI 10 MOXJIMBOCTI
3aCTaBJISITH, 30KpeMa, MPaBO Ha KBapTHPy B OYJIMHKY, SIKUM 1€ HE 37aHO B
eKCIUTyaTalliio, a, MOXJIMBO, OYAIBHUIITBO SKOTO 1€ i HEe po3nouyare. BomgHodac came
IMOTeYHEe KPEAUTYBAaHHS J03BOJSUIO BHOCHUTH KOINTH JUIsl TOYATKy OyIIBHHUIITBA 1
Ha0yTH KBapTHPYy, BUPIMIMBIIUA KUTJIOBI MpoOIeMU. Y IMHMX BHUIAJKAX YKJIaJCHHS
KPEIUTHUX JOTOBOPIB IiJl 3aCTaBy IpaB Ha MaillOyTHE MaillHO BUPINIYBAJIO YMMAJIO
MUTaHb 5K JIJIs1 3a0YIOBHUKIB, TaK 1 JIS TPOMA/ISH.

OpHak micns yKJIaJA€HHsS LUX JOTOBOPIB Majld BUMAIKH iX OCHOPEHHS 3ais
BU3HAHHA iX HEAIHCHUMH 3 METOI0 YHUKHEHHS 1MOTEKU SIK CIOCO0y 3a0e3redeHHs
KpeIuTHUX 3000B’s3aHb. [lpu BupilieHHI [HHUX CHOOPIB CyAM 1HOMI MiJAXOJAWIN
(opMaJIbHO 0 BUHECEHHSI PIIICHHS, BBAXKAIOYH, 110 MA€ MEPEAyCiM BPaXxOBYBATHUCS
Iist 3aKoHY B 4aci. To0TO g0 HaOpaHHS YMHHOCTI 3aKOHOM MPO BHECEHHS 3MIH [0
ct. 5 3akony Ykpainu «IlIpo inmoteky» [10] maitHOBI mpaBa He BBa)KaluCs TaKUMH,
[0 MOTJIM BUCTYMATH MPEAMETOM IMOTEKH 1 TOMY JOTOBOPH IMOTEKH WX MaHOBHUX
IpaB BU3HABAJIMCS HEIIHCHUMM.

[Ipote cygamu BUHOCWJIMCS ¥ MPOTHIIEKHI PILIEHHS PO BIZIMOBY y BHU3HAHHI
JOTOBOPY 1MOTEKU HeAIMCHUM. MoTHBalli€0 OyJI0 31CTaBICHHS CT. 5 3aKOHY YKpaiHu
«IlIpo inmotexy» Ta crareir 575 1 576 LIK Ykpainu 3 ix cuctreMaTnyHUM Ta JIOTIYHUM
tnymadeHHsaM. Amke ko 1K Ykpainu pomyckae MOXKIHUBICTh 3aCTaBU MaifHa, sIKe
3acTaBoJIaBellb HaOyie MIC/Is BUHUKHEHHS 3aCTaBH, TO 116 HE MOXKE OOMEXKYBaTHUCS
JUIIIe MAaHOYTHIM YPOJKaeM, MPUTLIIAOM XyI00HU, TUM OUIBIIL, 10 TIEPEITiK, HaTaHUH Yy
4.2 cr. 576 LUK Vkpainu, He BukiatoyHuil. CHOuparoyuch Ha 3arajbHUN J103BUI
3aCTaBISITH Oy/b-sKe MalHO, KpIM TOTO, MO BifHOMIEHHIO A0 sikoro B LK Ykpaiau
MICTUTBCSI 3a00pOHA, CyM BBaKaJIM, 110 TAaKUM MAWHOM MOXYTb OyTH W MailHOBI
paBa Ha HEPYXOMICTb, sikoi 1mie He icHye [11]. Tum Oinble, MO came Ha IBOMY
noOy/oBaHl MPaBOBI MEXaHI3MHU IMOTEYHOTO0 KPEAWTYBaHHS B IHIIUX 3aKOHaX
VYkpainu [12].
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3 hOTO MPUBOY CJiJ] 3a3HAYUTHU TaKe.

[To-mepiie, 3akoHOJaBEIb HE OOMEXY€E CTOPOHH JOTOBOPY 3acTaBU Yy
BU3HAYECHHI NPEIMETY 1MOTEKU, KO MOXYTh OyTH MailHOBI MpaBa Ha HEPyXOMe
MaiHO, SIKOTO III€ HE ICHY€ Ha MOMEHT YKJaJEHHS I[bOTO M0roBopy. ['onoBHe ais
pPEryJIIOBaHHS BIJHOCHH 3aCTaBU IMOJISITa€ B TOMY, a0OW 3a0€3MeUuTH HaJeKHE
BHUKOHAHHS JOTOBOPY.

[To-gpyre, o cyTi, MaifHOBI IIpaBa Ha HEPYXOME MaifHO, SKOTO IIIe HE ICHye Ha
MOMEHT YKJIQJIEHHSI JIOTOBOPY IMOTEKHU, € TOTeHIIHHO pivyto. Came Takui
BUCHOBOK ciiaye 3 4. 2 c¢T. 190 LUK Ykpainu npo MaifHOBI IpaBa, sIKl 3aKOHOJABEllb
JopiBHIOE 10 peued. ToMmy wmaliHOBE MNpaBO Ha HEPYXOMICThb, SIKa 3BOJUTHCA,
CTOCYETHCSI HIYOTO 1HIIOTO, IK HEPYXOMOCTI SIK 00’ €KTY IIpaBa Ta MPeAMETY 1MOTEKH.

[To-Tpete, 3aBxau B MOAIOHUX CIIPHUX BUIAJKax cliiJ KepyBatucs cT. 6 LK
VYkpainu po cBo0O/ly TOTOBOPY, K€ CTOPOHM CaMi BU3HAYUIIMCS 3 THM, III0 CaMe
OyJne ioro npeaMeToM. 3a00pOH MIOAO0 ILOTO 3aKOHOAABCTBO HE MICTUTh. CyTHOCTI
BIIHOCHH IMIOTEKH BCTAHOBJIEHHS SK NpeIMeTa MaifHOBUX TIPaB Ha HEPYXOME MaiHO,
aKe 1e He 30y/IoBaHe, TaKOXX He cymnepeuuTh. HaBrmaku, came Takuil TpeaMer
BJIAIITOBYBAB Ha 4Yac YKIAIEHHS JOTOBOPY 1 HOro CTOPOHH, 1 T€ COLiaJIbHE
cTaHoBHIIE y cepl OYIIBHUIITBA 3 MOTO0 KpeAUTyBaHHs, sike ckiaigocs 2008 p., i B
1HIIIl POKU 10 BHECEHHS 3MiH J10 CT. D 3akony Ykpainu «lIpo imoreky». OTxe, cama
1S TEHACHIIS CBITYUTh, 10 B TAKOMY MpPEAMETI 1MOTEKM BUHUKIIA TOTpeda 1 came BiH
BUSIBUBCSI HAMOLTBIIT €(heKTUBHUM 3aCO000M 3a0€3TeUeHHS KPeAUTYBaHHS.

[To-yeTBepTe, y Til XBWII IIO30BIB, 5Kl CTalld 3asBISATUCS HAa BHU3HAHHSI
HEeA1MCHUMHU J0TOBOPIB IMOTEKH, BOAYAE€ThCS HIIIO 1HIIE, KPIM HaMaraHHs YHUKHYTH
HAJIC)KHOTO BUKOHAHHS 1 3BEPHEHHS CTATHEHHSA. [HIIIOTO MOSCHEHHS TaKMX TMO30BIB
3HAUTH HE MOKHA. TOMy € BCl MIJCTaBU CTBEPKYBATH, 110 3A1MCHEHHS LIMBIIBHUX
mpaB (a IPaBoO Ha 3aXKCT € TAKOXK IUBIILHUM MPABOM) 0COOaMHU, SIK1 3asBISIOTH PO
HEJIIMUCHICTh JOTOBOPIB IMOTEKU JIMIIE TOMY, II0 HA4eOTO 3aKOHOAABCTBOM Ha 4ac
YKJIaJeHHS JIOTOBOPY TakWil HOro mpenMer, sSK MaiHOBI MpaBa Ha He30yJoBaHy
HEPYXOMICTh, HE TepeadadaBcs, € ICKPaBUM IPOSBOM 3JIOBKUBAHHS CBOIM TPABOM

(u. 3 cr. 13 LUK VYkpainu) 1 mopyuieHHsIM OpuHIMIYy crnpaBemmBocTi (cr. 3 1K
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Vkpainu). Copoba B Takuil crmocid CHpOCTyBaTH 3a0€3MeueHHs KPEeIUTHOTrO
JOTOBOPY IMOTEKOIO 1 3aJMIIUTH TaKuil KpEeAUTHUH JOroBip 0Oe3 HaAIiHOrO
3a0e3Me4YeHHs] MOro BHUKOHAHHS € MUISIXOM JUIsl TOPYLIEHHS TpaB CTOPOHH
KPEAUTHOTO 10roBOpYy. HiunM 1HIIMM Takuii 030B OOTPYHTOBAaHUH OYTH HE MOXE.
[lo-m’sare, 3 orisAy Ha mornepeAHiil BUCHOBOK Ba)JIMBO 3BEPHYTH yBary il Ha
Te, mo BiamoBimAHO 10 cT. 15 IIK Ykpainu xoxHa ocoba Mae MpaBo HA 3aXUCT CBOTO
IUBIIBHOTO TpaBa abo iHTepecy 1 pa3l iX TOPYLIECHHS, OCIOpPIOBaHHSI abo
HeBu3HaHHA. OJIHUM 13 CIIOCOOIB 3aXUCTy € BU3HAHHS MPABOYMHY HEAIMCHUM (4. 2
cT. 16). ¥V mo3oBax Nmpo BU3HAHHSA HEIIHCHUMH JOTOBOPIB IMOTEKH 3 MOTHBAIIEIO
TOT0, 110 WOTO MPEeIMET CTAaHOBJIATH MAalHOBI IIpaBa Ha HENOO0YI0BaHY HEPYXOMICTb,
BIJICYTHE MOPYLICHHS, HEBU3HAHHSA a00 OCIOPIOBaHHS IpaB 1IOTEKOJAEpKaTes abo
roro iHTepeciB. ToOTO oueBMIHA 1HIIA MOTHBAIIISI IUX TO30BIB, MO BIAPI3HAETHCS

B1Jl HAMIPY 3aXHCTUTH CBOI MpaBa.
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Cyprcenko O. A. Unoteka UMy1IeCTBEHHBIX NIPAB HA HeABHKUMOE MMYIIECTBO.

Packpvimer npobnemvr npas na Hedsudxicumoe umywecmea Kaxk npeomem UHROMeKU,
UMYUWjeCmBeHHble Npaed HA  HEOBUNCUMOCMb, KOMOPbIX YV unomekooamens ewje Hem,
NPOAHATU3UPOBAHBI NPABOBbIE MEXAHUZMbL 3A]1024 NPA8 HA KEApmupy & 0oMe, KOMmOopulil euje He
COaH 6 IKChIyamayuio, cyoebHas npakmuxa, KOmopas CIOHCUIACL NO NOB00Y Kame2opuu cnopos
1O NPUSHAHUIO 002080P0O8 UNOMEKU HeOellCM8UMelbHbLMU.

KuioueBblie ci10Ba: HEIBIKUMOCTb, UMYIIECTBEHHBIE MpaBa, UIOTEKAa, KBApTUPA, KHIION
JIOM, JIOTOBOD, HEACHCTBUTEIHHOCTb.

Surzhenko 0. A. Mortgage of property rights to real estate.

The article sheds light on the problems of rights to immobile property as a subject of
mortgage, ownership rights to property, which the mortgagor does not yet have, legal mechanisms
of mortgage of the right to apartment in a house, which has not yet been put into commission, as
well judicial practice, which was formed in relation to category of disputes on calling mortgage
agreements null and void are analyzed.

Key words: immobile property, ownership rights, mortgage, apartment, dwelling house,
agreement, invalidity.
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Surzhenko O. A., PhD, candidate of legal sciences, associate professor,
associate professor of civil law department Ne 1, Yaroslav Mudryi National Law

University, Ukraine, Kharkiv

An extended abstract of a paper on the subject of:

« Mortgage of property rights to real estate»

In the article are considered issues of problem of rights to immovable property
as mortgage, property rights for real estate, which the mortgagor has not yet, analysed
legal mechanisms of collateral rights to an apartment in a house that has not yet been
launched, and the jurisprudence that has developed over the categories of disputes in
recognition of the mortgage contracts invalid.

Main emphasis is on the fact that the Law of Ukraine "On Mortgage" specifies
the requirements for property that can be mortgaged, and the peculiarities of the
mortgage object, as an object under construction. Although the spread of law regime
to other immovable objects under this law does not say as such can serve other rights.
They are in particular property rights to the property, which will become the property
of the mortgagor after the conclusion of the mortgage contract; right to lease or use of
real estate, which provides the tenant or person to build, own or dispose of
immovable property.

It is concluded that the real estate as mortgage offeredare considered a number
of items:

a) purely immovable things, i.e. those that match the attributes provided in the
Civil Code of Ukraine;

b) things that are within the fixed mode, though by their nature they are

moving;



C) property rights, i.e. other objects.

Specified difficulty to consider the subject of ownership of real estate property
rights, which mortgagor does not have. At least, no grounds for the assertion of that
possibility is not provided the lack of "material substrate™ of such proprietary rights.

However, we have to value mortgage not only as its nature as real estate, but in
terms of capacity to ensure proper performance of the contract. Especially
considering that in fact, the property rights to immovable property, which does not
exist at the time of the mortgage contract, is a potential thing.

Argumented that claims for invalidation of mortgage agreements aimed at
preventing the proper performance of the contract, secured by mortgage and
foreclosure of its subject. Links to independent mortgaged thing thus can not be taken

into account by the courts when resolving these disputes.
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