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BE3OIIJIATHUU XAPAKTEP
JTOI'OBOPY MMO3UYKHU
\ e @
/ -z ( 0. B. HOYOBKIHA,

3000y6auka Kagheopu yuginbnozo npasa Ne 1,
Hauionansnuii lopuouunuil ynisepcumem
imeni Apocnasa Myopozo,

M. Xapkie

Ilpoananizoeano 00206ip nO3uyKU 3 MOYKU 30py U020 0E30N1amHO20 Xapakmepy.
Poszenanymo yuginbno-npasosi nopmu, AKi pezyntoroms GIOHOCUHU DE30NIAmMHO20 KOPUCMYBAHHSL
MatiHom, ma 3po06eHo BUCHOBOK NPO HEMONCIUBICTNDL YKIAOAHHA ONJIAMHO20 HPABOYUHY.

Kurouosi cJIoBa: 0€30ILIaTHICTD, B3a€MHICTb, MO3UYKA, [IO3UYKO/IaBELlb,
MMO3UYKOOTPUMYBAY.

be3omiatHl BIJHOCHHM HACTIIBKM IIUIBHO YBIMIUIM y MOOYT, IIO MH, KOJU
MO3UYAEMO Y JpY3iB, 3HAWOMHUX, POJIWYIB OyIb-AKi peul JIs TUMYACOBOTO
BUKOPUCTaHHS, HaBITh HE 3aMHCIIOEMOCS HaJ THUM, IO BCTYMaEMO Y JOTOBIpHI
BIJIHOCHHHU, SIKI CTAJIA ChOTOJHI YACTHUHOIO JIFOJICBKOTO XKUTTA. Y IbOMY KOHTEKCTI
CNiJl HAroJIOCUTH, II0 B Cy4YacHUX YyMOBax c¢epa aorosopy 0€30MIaTHOTO
KOPHCTYBaHHS MallHOM CyO’€KTaMH HUBUIBHUX BITHOCHH PO3IIUPIOETHCS HMUIIXOM
3aCTOCYBaHHA MOro HE JIMIIE y BIAHOCHMHAX MK (I3MYHUMH, a ¥ IOpUAMYHUMHU
ocobamu, a mpaBoBa (popMa IUX BIZHOCHH CTa€ Ba)XJIMBHM €IIEMEHTOM IIPAaBOBOI
KYJBTYpH.

3 IbOr0 MPUBOY 3ayBaKUMO, IO PUMCBHKI IOPUCTH NEPLUIUMH 3aIIPOTIOHYBAIN
PO3AUTUTH BCl JOTOBOPH Ha JIBI TPYNHU 3a O3HAKOIO HASBHOCTI 3yCTPIYHOTO HAJaHHS.
[IpotsiroM cTONITh y PI3HUX KpaiHax HAKONWYYBAaBCS JOCBIJ PpEryJIIOBaHHS
0€30IUTaTHUX BIJHOCHUH, PO3pOOISAIUCA IOpUANYHI (OpMH iX OMOCEpPEIKYBaHHS,
GhopMyIIIOBANIUCS TEOPETHYHI BUCHOBKHM IIOJ0 €(GEKTUBHOCTI THX a00 1HIIUX
npaBoBux HOpM. [Ipore ocoOmuBuil iHTEpeC 10 OE30MIaTHUX JAOTOBOPIB MPABHUKU
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3HQYHUM PO3BUTKOM PI3HUX (opM OJIarOYMHHOI IISNIBHOCTI Ta MereHaTcTBa. i
SBUIIA CTaBajJd HEB1J €MHOIO CKJIAQJIOBOIO JYXOBHOTO MKHUTTS CYCHUIbCTBA Ta Yy
OUIBIIOCTI BUMAAKIB OyaM MOB’s3aHI 3 TUMU JAaHKaMH TOCIOJApCTBa, SKI HE
OPUHOCWIM TPUOYTKY W HE Majid HISKOrOo BIJIHOLIGHHS 10 KoMepili. Sk yxke
HAroJIONIyBaJoCs, HAYKOBIIl PETEIbHO BUBYAIM II€H acmekT misbHOCTI. Tak, y
JOPEBOJIIOLIMHAN TIEPioA €JIEeMEHT Oe30MIaTHOCTI OyB MPEeIMETOM JOCIHiKCHHS
O.0. Cimomina [9]. ¥V paasHcbki 4Yacu aHamizy (GEHOMEHy O€30ILIaTHOCTI Ta
npupoau O€30IUIaTHUX NPABOYMHIB MPUCBITWIM CBOI Mpall Taki MPEJCTaBHUKHU
nuBinicTukyu, sk M. M. Arapkos, M. M. Bapy, O. C. Iopde, O. 0. KabGanxkin,
I. b. HoBunpkuit, 1. C. Tleperepcekuii, b. b. Uepenaxin ta iH. Pazom 13 TUM nopsaok
perymoBaHHs 0€30IIaTHUX MPABOBITHOCUH 3aJIHINABCS, HA JKajb, JHUIIE MPEIMETOM
HayKOBUX JAuCKyciil. Hanpuxnan, y cBoiit po0oTi «[IoHATTA Ta 3MICT OIUIATHOCTI Ta
6e30IIaTHOCTI 'y paJsHCEKOMY LHBiTbHOMY mpaBi» M. M. Bapy 3ayBaxysas, mo
MOHSTTSl «OIUIATHICThY Ta «O€30MIATHICTH» CIYTYIOTh 1HOAI €IMHUM IMOKa3HUKOM
JUTSL TIPOBEJICHHS «JIeMapKaIiitHOT JTiHID» MK CYMIXHUMH IOPUIAYHUME KaTETOPISIMH
[4, c. 20].

He3Bakatouu Ha JgaBH1 Tpaauiiii OJaroJiiHUIITBA Ta TIIMOOKUN aHAJ3 OKPEMUX
BHUJIIB JIOTOBOPIB 3 €JeMEHTaMu Oe30IUIaTHOCT Yy Tpalsdx IUBUIICTIB, JierajibHe
BU3HAUCHHS MOHATTSA  «OE30IUIaTHICTH» HE 3HAMIUIO 3aKpilUICHHS HI B
JIOPEBOJIOIMHOMY, Hi B PaJiHCbKOMY IIHBIIBHOMY 3aKOHOaBCTBI.

[3 HaOyTTaM VYKpaiHOIO HE3alNeKHOCTI Ta IMOYATKOM (OPMYBaHHS HOBOI
UBLILHO-TIPaBOBOi JOKTPUHHU B 90-x pp. XX CT. BUEHI 374€01LIIION0 30CepeanIncs
Ha JOCTI/PKCHHI OIJIaTHUX IMPABOYMHIB SK OCHOBU E€KOHOMIYHOTO 000OpOTYy, XO0ua
3’BWJIACS] HEBEJIMKA KUIBKICTh MyOJiKaiiil, B SIKUX OOroBOpIOBAJIMUCS MpOOIeMHU
Oe30mIaTHUX JOTOBIPHUX  BiAHOHIEHb. OTXe, BIACYTHICTh HOPMATHUBHOTO
BHU3HAUCHHS 3a3HAYEHOI KaTeropii MOCHIIIOE TEOPETUYHY Ta MPAKTHYHY CKIAIHICTh
BUPIIIEHHS HU3KU MPOOJIeM, TMOB’S3aHUX 13 BIJIHOCMHAMM TMO3WYKU. HuHi y
MPaBO3aCTOCOBHIN TMPAKTHIIl CKJIajacs HHU3KAa CYCIUIBHUX SIBUI] 3 €JIEeMEHTOM
0€30IJIaTHOCTI, fAKI MOTPEOYIOTh YITKOI 3aKOHOJABYOI perjaMeHTallli, HaeThcs,

30KpemMa, Tpo OJaroiiHUIITBO, CIIOHCOPCTBO, MEIIEHATCTBO, HAJAaHHS O€30IIaTHUX
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NOCJIYT, YKJIAJAeHHs O€e30IIaTHUX MpPaBOYMHIB TOlO. Bu3HAue€HHS MOHSTTS
«0€e30IJIaTHICTh» Ma€ He JIMIIE TEOpPETUYHE, a W BEJTUKE MpaKTUYHE 3HAYEHHS JIs
TISUTBHOCTI IOPUAMYHUX Ta (PI3UYHHUX OCI0, CIpHs€ HEOMYIICHHIO MOMUJIOK MpPH
po3rusl ciupaB y cygax. CMHUCIIOBE HAlOBHEHHS I[LOTO TEPMIHA TAKOX JOTOMOMKE
3’siCyBaTH 3MICT HE TUIbKH JOTOBOPY MO3UYKHU, a 1 JapyBaHHs, JOPYUCHHS Ta 1HIIHX
0e30MIaTHUX MPABOYUHIB, IO CIYTyBaTUME INIHOMIOMY PO3YyMIHHIO IUBUIFHOTO
IpaBa B I[1JIOMY.

He3Bakatoum Ha OKpeclieHI BULIIE TMOHATIHHI OpOoOJEeMH BH3HAYEHHS
0e301IaTHOCTI, CrIpoOyeMO CQOpPMYJIIOBaTH, SKUA MpPaBOYMH MOXKHA BBaXaTH
oe3ormnatHuM. OTke, 3a O€30IUIaTHUM JIOTOBOPOM OJiHa 0c00a 3000B’SI3yETHCS
HaJlaTu MaiflHO a00 BUKOHATU POOOTY, HaJlaTh MOCIYry Ha KOPUCTH 1HIIOI ocodu 6e3
OTPUMAaHHS BiJl HEl 3yCTPIYHOTO 3aJ0BOJICHHA Yy Oyab-akiid ¢dopmi (BKIIOYAIOUH
BIJICYTHICTb OYJib-SIKUX OOTSI>KEHb MATHOBOTO Ta 1HIIIOTO XapakTepy).

OmiatHICTh  JOTOBOPY  MO3MYKH  CYNEpPEUUTh ~ CyTI — HPaBOBIAHOCHH,
BperynboBanux ri. 60 [{usinbHoro konekcy Ykpainu (nam — [K). Ha 6e3ommatHocTi
JIOTOBOPY MO3UYKH HAroJIOMYEThCsl B Horo aediuimii. Tak, BiAMOBIAHO 10 cT. 827 ri1.
60 LIK 3a 10roBopoM Mo3uYKU OJHA CTOPOHA (MO3MYKOAABEIlh) OE30IJIATHO Mepeaae
a00 3000B’sI3y€ThbCsl  TepelaTvd  JPyrid  CTOpOHI  (KOpUCTyBaueBi) pid s
KOPUCTYBaHHS MPOTSATOM BCTAHOBJICHOTO CTPOKY [2].

Buxonsum 3 HaBelEeHOro, JaHUN JTOTOBIp € OE30IJIaTHUM, MPUUOMY 1€ MOXKE
OyTu nependavyeHoO B yrojl MiX CTOpOHaMHU a0O BUINIMBATH 13 CyTI BIJIHOCUH MiX
HuMH (4. 2 cr. 827 LK). OnHak 41 MOXIIMBO, CIMPAKOUYMCh Ha MPOLMTOBAHY HOPMY,
3poOUTH MPUIYIICHHS] PO BIPOT1AHICTH ICHYBaHHS OILIATHOIO JIOTOBOPY MO3MYKH?
Cnig y 1pOMY KOHTEKCTI TOTOAWUTHCS 3 THUMH TPABHUKAMHU, SIKI KaTETOPUYIHO
3arepevyBay U 3arepeuyroTh TaKy MOKIIUBICTb.

IIi mpaBoBimHOCHHM copMyBaMCs SK O€30IUIaTHI, a 3 PO3BUTKOM HAyKH
[MBUIBHOTO TIpaBa 3aJMINAIUCA TaKUMH HaBITh 3 ypaxXyBaHHSM HOBUX PHUC, SKUX
HaOyBaB mpaBounH. Tak, [. @. IllepmeneBny migKpecioBaB, MO0 CaMme
0€30IIaTHICTh BIJPI3HSAE JOrOBip MO3MYKH BiJ JOrOBOPY MaiHOBOro Haiimy [11,

c. 512-513], a O. IO. Kabakin, miATpUMYyHOYH TaKWAH ITiIX11, BBaXKaB O0€30IIaTHICTD
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BU3HAYAJIBHOIO 03HAKOKO came IbOro JA0roBopy [6, c. 214]. Ha choroHi Takoi TOUKH
30py potpumyetbes i O. M. ConoBiOB, KU JJa€ HEraTHUBHY BIJINOBIJIb HA OILIIHKY
MO>KJIUBOCTI KOHCTPYIOBaHHS JIOTOBOPY MO3UYKH 332 MOJEIUIIO OIJIATHOTO JOTOBOPY
[10, c. 345].

Amnanizyroun mpaBoBy mpupony pgoropopy mnoszuukd, O. M. Comnosiios
MOSICHIOE, M0 (PyHIaMEHTaIbHI BIIMIHHOCTI MK JOTOBOPOM TO3WYKH ¥ OTUIATHUM
JIOTOBOPOM HaiiMy (OpeHIu) MOJSAraloTh y O€30IUIaTHOCTI MEpIIoro, a TaKoX Yy
npeaMeti. CaMOCTIAHICTh TO3MYKH, KpIM TOro, (QopMalbHO MiAKpecaeHa
3aKOHOJIABIIEM PO3MIIICHHSAM MOJ0XKeHb npo Hei y . 60 LK, a e B omHoMy 3
naparpadiB 1. 58. Pazom 13 TuM 3akoHOAaBellb OyB HE IIJIKOM IOCIHIJIOBHUM,
3akpinuBIIM B 4. 3 c1. 827 LK crnipHy HOpMY, 3T1IHO 3 AKOK 10 IOTOBOPY NO3WYKU
3aCTOCOBYIOThCA nosoxkenHs ri. 58 LIK «Haiim (openaa)». 3ictaBuBiiy HOpMH 1. 60
K, MoxHa 3poOUTH BHUCHOBOK, IO 3aKOHOJaBelb Yy 4. 3. cT. 827 BUKOpPHUCTAaB
TEXHIYHUI MPUIOM HOPMATHUBHOI €KOHOMIi, OCKUIbKM MO3WYKa Ta OPEHJIa MOB’s3aHl
CHUJIBHOIO MPABOBOI0 METOIO Ta HAMPABIEHICTIO TIPABOBOTO PE3YJIbTATY: TIEPEIaHHS
MaiiHa B KOpHUCTyBaHHs. BogHouac nesiki HOpMH HE MOXYTh 3aCTOCOBYBATHCS 3
OrJIsily Ha CyTh JIOTOBOpY To3uyku (Hampukman, cr. 762 LK «llmara 3a
KOPUCTYBaHHSI MailHOM»). BueHMil mponoHye KOHKpETU3yBaTH, SIKl caMe CTaTTl IJI.
58 11K MOXyTh BHKOPHUCTOBYBATHCS NPHU PEryJFOBaHHI BimHOCHH mo3wuku [10, c.
345-347], 1 3 uum caig moroautucs. HaBeaeHol TOUKH 30py JOTPUMYIOTHCS ¥ iHIII
BITYM3HSHI HayKkoBIi, 30kpema B. O. I'onuapenko [5, c¢. 10]. Cxuig 3ayBakuTH, IO
nornepeaniit Luinpauii koaexe Ykpaincekol PCP 1963 p. [1] y 4. 2 c1. 324 micTuB
BUUCPIHUN TIEpeNiK CTaTedl MO0 MaiHOBOTO HalMy, SKI 3aCTOCOBYBAIHCS 0
JOTOBOPY 0€30IIaTHOrO0 KOPUCTYBaHHS MaitHOM. Lle yHEMOXKIIMBIIOBAIO PO3LIUPEHE
TIYMau4eHHS IHUBUIHLHO-TIPABOBUX HOPM. TOMY BBa)XaeMmo 3a JIOIIJIbHE PEIUITyBaTH
TaKuM MIJIX17 A0 PerytoBaHHS BIJIHOCHUH 3a aHAJIOTI€l0 3aKOHY B YMHHOMY [[K.

VY 11pbOMy KOHTEKCTI BBAXXKAEMO 3a JOIUIBHE HABECTH, IO CIPHUSIIO TaKOMY
HAIIOMy TEpPEeKOHAHHIO. YKJIaJalud JOrOBip, MO3UYKOJABELb HE OTPUMYE
3yCTPIYHOIO HaJaHHS BiJ KOpUCTyBada. He BUKIIIOUEHO, IO MO3WYKOAABEILb MOXKE

MaTH OIIOCEPEKOBAaHUI 1HTEpeC y MpaBOuYMHI (HAmNpUKIaid, 3BUIbHIE cebe SK
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BJIACHUKA BiJ TATapsk yTpUMaHHS CBO€I pedyl; mepenae pid g 0Oe30I1aTHOro
€KCIIOHYBaHHS Ha BUCTaBIll 3 METOI0 MPOCYBaHHsS CBOro ToBapy). He3Bakarouum Ha
e, JIOTOBIp 3aJMIIAETbCA OE€30TUIaTHUM, OCKUIBKH Yy HaBEICHUX MPHUKIaAax Mii
CTOPIH HE MAalOTh B3a€EMHOIO XapakTepy: €KOHOMis BUTpAT IMO3MYKOJABIIEM a0o
peKJIaMyBaHHS TOBapy HE € METOI0 MisTbHOCTI KopucTyBada. [1{omo Ge3ommaTHOCTI
nonioHnx BimHocmH M. WM. Bapy 3asHauaB Take: «SIKImIO mepexin IiHHOCTEH €
OJIHOCTOPOHHIM, TOOTO HE Ha HaYaJlaXx 0OMIHY, Ta KOJIU PO sIKi-HeOY b TPOTIOpIIii HE
JIOBOJAUTHCS TOBOPUTH, — BIJIHOCUHM € O€30IIaTHUMH... OIUIATHICTh 3aJMIIAETHCS
XapaKTEPHOIO PUCOI0 BITHOCHH 1 TOMAl, KOJHU 1i JIeIB€ MOXHA BIIPI3ZHUTU 1 KOJH
3yCTpi4HI A1i KOHTPAreHTiB y UUBUIbHUX HPABOBIAHOCHHAX LIUIKOM HEBHUMIPIOBAHI»
[4, c. 40-41]. OgHak He CITiJ OTOTOXKHIOBATH 3 OIUIATOK) 3a JIOTOBOPOM ITO3WYKH
BIJIIIKOTyBaHHSI KOPUCTYBaueM BUTpAT HAa YTPUMaHHS MailHa (OIjiaTy KOMyHaJIbHUX
MOCYTr, IUIATy 3a OXOpPOHY MPUMIIIEHHS ToIio). Bia omiaTHOCTI BYEHUH
B1/IMEKOBYBAaB €KBIBAJICHTHICTh, fiKa TMependadac MaWHOBY pPIBHOBary, MailHOBY
CHIBMIpPHICTh il KOHTpareHTiB. [IpoTe, HaBITH KOJM MOPYIICHA €KBIBAJICHTHICTD,
BI/IHOCHHU HE CTal0Th 0€30IIATHUMU. T1IBKH SIKIIO BiJl 3yCTPIYHOCTI OOMIHIOBAHHUX
OJlar HIYOrO HE JMINAETHCA, SKIIO0 MEePexi] MaTepiaibHUX OJjar € OJHOCTOPOHHIM,
BiJTHOCHHH CTal0Th Oe3oruiatHuMu [ Tam camo]. [TomiOHMX HOMISIB JOTPUMYBaBCS U
O. O. CimoniH, sSKkuil BKa3yBaB Ha Te, IO JUIsl BHUPIMICHHS MUTaHHSA PO
0€30IUIaTHICTh TEeBHOT JAii HEOOXIJHO MOKJIaJaThCs Ha TPUPOAY IOPUIAIHUX
BIJIHOCHH, 3 SIKUX JaHa Jisg BUTLTMBA€E. HalmpocTimmM BUAOM OTUIATHUX FOPHINIHUX
BIIHOCHMH OyAyTh Taki, 3 SKUX BHIUIMBAIOTh B3a€MHI Jii 000X KOHTpAreHTIB, a
HaWMPOCTINIIM BUIOM O€30IUIaTHUX BIAHOCHMH — Taki, 3 SAKUX BHUXOAATH i TUIBKH
OJIHOTO KOHTpareHta. 3ayBa)XUMO, SK OJHOCTOPOHHI, TaK 1 JBOCTOPOHHI
3000B’s13aHHSI MOXYTh OyTu Oe3omuaTHUMH. J[1s BUpIIEHHS NHUTAHHS MPO
OTUIATHICTh a00 O€30IIaTHICTh IMEBHOI i1 HEOOXIJHO BpaxOBYBaTH W [Iit0, sKa
CIyTyBaJIa TIJACTAaBOIO IS JAHOTO IOPUAWYHOTO BiJHOMICHHS. [l BU3HAHHS
OCTaHHBOT'O OIJIATHUM HeOoOXigHo, 1100 /i OoJHI€i 0coOM, 3HAXOAWIIHNCSI B
CHHaJlarMaTUYHIM, YMOBHIN a00 Kay3aJbHIN 3aJIe)KHOCTI BiJ i 1HITOTO KOHTpareHTa

[9, c. 27-29]. Takox HayKkoBeIlb HarojomyBaB, IO, OCKUIbBKH IIO3UYKa €
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0€30IUIaTHUM JI0TOBOPOM, TO IMOBEPHEHHS Ha3aJ OTPUMAHOI pedl BiJ KOHTpareHTa He
€ ekBiBajieHTOM [9, c. 39]. Pa3oM i3 TUM y JOPEBONIOLIMHUI MEPi0Jl OKPEMI IOPUCTH
HaJaBajJy TOHSTTIO OTUIATHOCTI JOCHUTH IIMPOKE BU3HAYEHHS Ta BBAKAIHU, IO JUIS
BU3HAHHs 3000B’s3aHb OTUIATHUMHU 30BCIM HE MOTPIOHO, III00 MK B3a€EMHUMHU JIISIMHU
aBOoX oci0 OyB Oyab-sSKMi IOPUIAMYHUN 3B'SI30K, JOCTaTHBO, 100 Jii 1UX 0Oci0
BBKAJIMCSI HUIMHA CAMUMH BUHAropo0ko OJHOTO 3a iHire [Tam camo, c. 29].

be3omiatHicTh € HEOJMIHHOIO KOHCTPYKTHUBHOIO O3HAKOIO JJOTOBOPY MO3UYKH,
gKa pa3oM 13 TPEAMETOM JOTOBOPY BHCTYINAE XapaKTEPHHUMH pHCAMH, SKI €
MIJICTABOIO JIJII PO3MEKYBaHHS JOCIIIKYBaHOTO JIOTOBOPY 1 CYMIKHUX JOTOBIPHUX
KOHCTPYKIIM, 30KpeMa Hailmy (opeHau). IHoal O€30IUIaTHICTh BKIIIOYAIOTH 10
ICTOTHIX yMOB TMpaBOYMHY. Takoi TOYKH 30py JOTPUMYIOTHCS HAyKOBIII
€. M. Kimroesa [7, ¢. 100], A. 1O. Babackiu [3, c. 87]. [Ipumyckae Taky MOKJIHUBICTB 1
O. O. OrpannoBa [8, c. 533]. BraxkaeMo, IO Taka JyMKa € HE 30BCIM BipHOIO 3
HACTYITHMX MpHYMH. 3rigHo 31 cT. 638 11K icToTHUMH yMOBaMH JIOTOBOPY € YMOBH
Mpo TpPEeAMET TOTOBOPY, YMOBH, IO BH3HA4YeHI 3aKOHOM SK ICTOTHI abo €
HEOOXIAHUMU JIJIs JOTOBOPIB JAHOTO BHIY, @ TaKOX YCI T1 YMOBH, IOJO SIKMX 3a
3asBOI0 X0ua O OfHi€l 31 CTOPiH Mae OyTH AOCATHYTO 3roau [2]. OCKiJIbKH 3aKOH HE
nepeadayae OCOOJIMBUX ICTOTHHUX YMOB JUIsl JIOTOBOPY MO3UYKHU, €JUHOI0 YMOBOIO,
0e3 K01 TpaBOYMH He OYyJI€ YKIIaIeHU, € MOro IpeIMeT.

Takum YMHOM, MIACYMOBYIOUM HaBEJCHE, MOXXEMO KOHCTaTyBaTH, IO
JOCIIKYBaHUN JOTOBIP € BUKJIOYHO O€30MjIaTHUM, HE3BaXKarouu Ha cyOcuaiapHe
pEeryJIoBaHHS BIiTHOCHMH 3a nomomororo craredt I[K mono naiimy (openmn).
be3omuatHicTh MO3HAYAETHCS HA PO3MOJALUIL 3000B’513aHH MK CTOPOHAMH, MOPSIKY
PO3MOLTY IJIOAIB Ta AOXOAIB BiJl pedi, HEOOXITHOCTI HECTH 3BHWYAWHI BUTpaTH IO
YTPUMaHHIO MpeaMeTa MO3UYKH Ta MPOBEICHHS KalMTaIbHOTO peMOHTY. LI o3Haka
MpaBOYMHY, SKWUWA BHUBYAETHCS, 3HalNUIa Oe3nocepeHE BIAOUTTS B MOPSAKY
VKJIaJCHHS, MPUITUHEHHS Ta JOCTPOKOBOTO PO3IPBAHHS IOTOBOPY, caMe TOMY il CIIiJ
BBOXATH KOHCTPYKTHUBHOIO O3HAaKOKW. BpaxoByroum BHKIAaJCHE, YKJIAJICHHS
OIJIATHOTO JIOTOBOPY MO3UYKHU € TaKWM, 110 HE BIANOBIa€ YUHHOMY 3aKOHO/IABCTRBY.

Taxox cmig 3BepTaTu yBary Ha MOTHBH, SIKUMHU KEPYIOTHCSI CTOPOHU JOTOBOPY: 1HOII
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JIOTOBIp TO3UYKH € YJaBaHUM TPABOYMHOM, SIKUH BUYMHSETHCS CTOPOHAMH IS
IPUXOBaHHSA 1HINOI Yroaw, abo YKIQJaeThCcs I TOTO, MO0 3acTOCyBaTH 10
3BUYAMHUX OIUIATHUX BIJHOCWH IIJIBIOBE IPABOBE PETYIIOBAHHS (HAMPUKIIA],

MO/IaTKOBE).
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Houesxkuna E. B. be3Bo3Me3IHbIi XapaKTep A0roBopa cCyasbl.

IIpoananusupoean 002060p ccyObl ¢ MOYKU 3peHus e20 0e3603Me30H020 Xapakmepad.
Paccmompenvr  epadicoancko-npasosvie HOpMbl, pe2yiupyrowue OmHOUEHUs 0e3603Me30H020
NONIb308AHUS UMYUECIEOM, U COENAH BbIBOO O HEBO3MOICHOCIU 3AKTI0YEeHUS 603ME30HOU COEKI.

KiroueBblie cjioBa: 6€3B03ME3JHOCTh, B3AUMHOCTb, CCY/Ia, CCYJ0JaTeNb, CCYJONO0NyYaTeNb.

Nochovkina O. V. Gratuitous nature of loan agreement.

Loan agreement is analyzed from the point of view of its gratuitous nature. We review civil
legal regulations that govern matters of gratuitous use of property and finally we come to the
conclusion that onerous transaction is impossible.

Key words: gratuitousness, reciprocity, loan, loaner, borrower.
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An extended abstract of a paper on the subject of:

«Gratuitous nature of loan agreement»

Problem setting. Today the field of application of loan agreement by the civil
law subjects is extended by application of the abovementioned agreement not only at
relations between private entities but between legal entities also. For this reason the
research of this field is challenging and contemporary.

Currently there exist civil relations with an element of gratuitousness
requiring clear legal regulations. Definition of the term also allows to determine the
subject-matter of not only loan agreement but also of gift agreement, agency
engagement agreement and other gratuitous deeds that will finally serve to keen
understanding of civil law in general.

Recent research and publications analysis. At the Soviet Union time such
representatives of the civil law science as M.M. Agarkov, M.I. Baru, O.S. loffe, A.Y,
Kabalkin, 1.B. Novitskiy, I.S. Pereterskiy, B.B. Cherepahin, etc. dedicated their
scientific researches to analysis of gratuitous deeds. Separate matters of
gratuitousness are covered in researches of modern scientist: V.A. Goncharenko,
E.M. Klyueva, V.V. Novikova, O.M. Solovyov.

Paper objective. The objective of this paper is to analyze loan agreement from
the point of view of its gratuitous nature. To consider the civil law governing the
relations of gratuitous property use in order to make a conclusion: whether it is
possible or not to conclude reimbursable type of agreement?

Paper main body. According to the terms of gratuitous agreement one person
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takes responsibility to provide property or to do the work, render a service to another
person without any kind of consideration (including any liabilities of property and
other nature). Any payments according to loan agreement contradict to the nature of
this type of deed governed by Clause 60 of Ukrainian Civil Law (hereinafter — CL).
Gratuitousness is the inherent feature of loan agreement which along with the subject
of agreement establishes the characteristic treated as the criterion to differentiate the
researched type of agreement from related contractual forms, in particular lease. As
far as the law does not create any specific essential terms of loan agreement, the only
term without which a deal will not be concluded, is the subject of the agreement.

Conclusions of the research. The researched type of agreement is exclusively
of gratuitous nature despite the possibility to govern relations between parties by the
Clauses of the Civil Law covering lease. Gratuitousness affects the assignment of
responsibilities between parties, the order of distribution of revenues and profits from
an item; it also causes the necessity to bear ordinary maintenance costs and capital
repairs costs. This feature of the deed reflects in the procedure of concluding,
termination and early cancellation of agreement; and that is why this feature shall be
considered as the structural one. Taking into consideration mentioned above the
conclusion of loan agreement on a paying basis shall be treated as contradicting to
current legislation.

Key words: gratuitousness, reciprocity, loan, loaner, borrower.
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