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CYNEP®IIINA - B PUMCBKOI'O
J10 YKPAITHCBKOTI'O
ITPABA

0. A. CYP,KEHKO,

KaHo. 10puo. HayK,
oouenm Kagheopu yuginbnozo npasa Ne 1,
Hauionanvnuit wopuduyunuii ynieepcumem
imeni Apocnasa Myopozo,
M. Xapxie

Poskpumo nonsmms cynep@iyito 3a pumcbKum npagom aK Npasa pevosoco, Wo SUHUKIO
CHOYamKy 6 nyONIYHO-NPABOBUX BIOHOCUHAX, A 32000M CHOPMYBANOCA K NPUBATNHE NPABO HA UYHC]
peui. Haoano ocnosni xapakmepucmuxu cynep@iyito uepe3 8uHaueHHs 1020 00 €kma, cyo ekmis,
ix npas ma 0008’a3xie, niocmas GUHUKHEeHHA ma 3axucmy. IIpocmedceno winax pecyniosamms
cynepgiyiio 6 ykpaincokomy 3akorooascmsi 3a [IK YPCP 1922 p., npaso Ha 3a6y008y K ananioz
cynep@hiyito padsHcoKkux uacie ma 6ionosnenHs cynepghiyiro 6 LK Yrpainu 2003 p. Buseieno
POo30IdCHOCMI MidIC pe2Vio8anHAM Cynep@iyito 3a PUMCbKUM APABOM MA NPABOM CYYACHOT
Ykpainu.

KirouoBi cioBa: mpaBa Ha uyxi pedi, cynepdiuiif, mpaBo Ha 3a0yI0BY, IPaBO BIACHOCTI,
HEPYXOMICTb.

JI7ist 3BE€ACHHSI HEPYXOMOCT1 NPUPOAHO HEOOXiIHA 3eMelibHA AUISIHKA, Ha SIKii
BII0yBaTUMEThHCSL Mpolec OyaiBHUUTBA. ToMy YMOBOIO BHHHMKHEHHS IIpaBa Ha
HEPYXOMICTh LUIAXOM ii OyIIBHHUIITBA € PaBO Ha 3eMeJbHY AUIAHKY. L{1 1Ba mpaBa
Oe3nocepeHbO TIOB SI3aH1 MK COO0I0 TaKUM K€ TICHUM YHWHOM, SK 1 iXHI 00’ €KTH —
3eMelbHA JIUIIHKA Ta HEPYXOMICTh. Y BIACYTHICTH TIpaBa Ha 3€MEIbHY JUISHKY
3B€JIcHA HA Hi HEPYXOMICTh BBaXKA€ThCS CAMOYMHHUM OyaiBHHLTBOM (cT. 376 LK
VYkpainn). 3BiAcH HEOOX1THO BCTAHOBUTH, XTO 1 SIKE MPABO MA€ Ha 3€MEJIbHY JIUISIHKY,
HaJiaHy i Oy1IBHUIITBO.

s TtemaTtuka Oe3mocepeHhO TOB’S3aHa 3 TIpaBOM 3a0yJ0BH, IIPABOM
BJIACHOCTI Ha 3€MJIIO, MpaBaMHU Ha 4YyxKl pedul, SKi MiAJaBajiucs aHalizy sK
JTOCTIAHUKAMH y cepl pUMCHKOTO TIPUBATHOTO TpaBa, TaK 1 IMBLIICTAMHU, 30KpeMa B
pooorax /. B. Hoxnesa [1], I'. @. ITyxtu [2], O. 1. Kocapesa [3], I. b. HoBurbkoro
[4], O. A. ITimonpuropu [5], O. O. Muxaiinenko [6], C. 1. [llumon [7], I. B. Cmacu6o-

dareeBoi [8], €. O. Miuypina [9], K. O. Hacteuko [10] Ta 1H.
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YHpoaoBX TpUBAIOro 4Yacy I TeMaThka Oyjia 3ajulieHa YKpaiHChbKUMHU
LHUBUIICTAMHA Yy 3B’SI3Ky 3 THM, L0 B LHMBUIBHOMY 3aKOHOJABCTBI PaJsHCHKOIO
nepioay cynepdimii, sk W IHIII MpaBa Ha 4yxKl pedi, He perymtoBaiucs. [Ipote
OCTaHHIM 4acOM IHTEpEC /10 I[bOI'0 PEUOBOI0 MpaBa 3pic, M0 3yMOBIEHO NOCTYIIOBOIO
B1JIMOBOIO BiJl TUX KOHCTPYKIIIH MpaBa 3a0yJA0BH, Ha SIKUX IPYHTYBAJIOCS PaJTHCHKE
IMBUIbHE TMpaBO, 1 MOBEPHEHHSM N0 NpaB Ha 4YyXl peyi, BIIOMUX 1€ 3
JTaBHLOPUMCHKHX YaciB.

Pa3om 13 TMM Ha mpakTULl cynep@iliii BUKOPUCTOBYEThCS BKpail 0OMEKEHO,
MOro BBEJICHHS B MOBCSKJACHHUN MOOYT TaK 1 HE B1IOYJIOCS, HE3BAXAKOUM Ha Te, 10 3
MoMeHTY HaOpanHs ynHHOCTI LIK Ykpainu npoitnuio 6inbiie 10 pokiB. Y 3B’s3KYy 3
UM 3poOumMo cipoOy po3idpaTucs B TOMY, IO NEPEUIKOKAE HAOYTTIO Ta peanizaiil
1[bOTO MpaBa.

Hacamnepen Bif3HAYUMO, 10 BUTOKU CYyNep@illif0 MO3HA4YE€HI B PUMCHKOMY
MpaBi AK crocid BUpIIIEHHS MpoOiieMu 3a0€3MeUeHHs JKUTIIOM OC10 32 ICHYIOUUX TOJ1
3a00poHaxX Ha BIJYY>KEHHS JCp’KaBHUX Ta MYHIIUIAIBHUX 3€Melb y BIACHICTh
rpoMansiH. Lle ctocyBanmocs ¥ BUIBHMX 3€M€llb, B SIKUX Oylia 3alliKaBJICHICTh HE
TUIbKU 3 OOKY NMpUBATHUX OC10, a I Jep>KaBH, OCKUIbLKKA 3eMJIsl 3aBXKJAHU B yCl 4acu
Oyna He TUIBKM JOBOJII 3HAYyIIUM pEcypcoMm, a i Takum, WI0 MiJIsarae
000B’S3KOBOMY BUKOPUCTAHHIO. B 1HIIOMY BUMAJKy BTpadaeThcsl OyAb-sSKHIl CEHC
BOJIOJIIHHS HEIO.

VY 3B’s3Ky 3 UM cymnepdiiiid BUHUK SIK MPaBo 3a0y0BU 3€MIIi, 1110 TIepedyBae
y myOusiuHii BiacHocTl. IIpoTe 3 wacoMm Takuil MPaBOBHUIl pEKUM MOIIMPUBCA 1 Ha
MpaBO KOPUCTYBAHHS MPUBATHUMM 3€MEIbHUMH AUISTHKAMU JJIs 3BEICHHS HAa HUX
OyJiBesib IHIIUMHU 0c00aMu. 3 OIJISIAY Ha 1€ CIIOCTepIraeThes TpaHchopMallis mpas 3
MyOJIiYHO1 y IPUBATHY cdepy.

OT1xe, 3MIHIOETHCSI CIIOYATKY FOPUCIUKIIIS peai3allii Ta 3aXUCTy 1OT0 IpaBa
(3-T1 IOPUCAUKINT IEH30PIB BOHO MEPEXOIUTh B IOPUCAMKIIIIO MPETOPIB), a Mi3HIIIE
— KkBaii(ikalis bOro npasa (BiJ OPEHU 10 IpaBa PEYOBOTr0) 1, BIIMOBIAHO, CIIOCOOU
3axucTy (BiJl 3000B’A3a7IbHOIO MO30BY N0 IHTEPAUKTY Mpo cynepdimii i moTiM — 110

MO30BY PEUYOBOr0, B TOMY UUCII1 MPOTH BIIACHUKA.
2



Teopisa i npakmuka npaso3nagcmea. — Bun. 2 (6) /2014 Ho 210-piuua Yuieepcumemy

Binomo, mo npupona mpaBa B CrapomaBHboMmy Pumi Oyna Ge3nocepelHbo
MoB’s13aHa 31 crocoboM ioro 3axucty. [lpu 3apomkeHHI Takoro poay IMpaBa
KOPUCTYBAaHHS YY>KOI0 3€MEJIbHOIO JIUISHKOIO BOHO BBaXKallOCS OPEHIOI0 1 JIOBTUM
yac MPOJOBXKYBAJIO TaK IMEHYBAaTUCS, HE3BaKal0OuW Ha ICTOTHI 3MiHU 00cAry
MMOBHOBAXKEHb OPEHJIaps Ta 1HIIHUX ACIEKTIB.

[TocTynoBa 3mMiHa 3000B’I3aJIbHO-IIPABOBUX BIJIHOCHH, SIKUMU OyJia OpeHJia, Ha
pedyoBe-NPaBOBl CYNPOBOKyBanacs (abo HaBiTh OOYMOBIIOBaNAcs) OCOOJUBUMU
3aco0aMu 3axucTy, HajaHuMmu npetopom (interdictumdesuperficie, actiodesuperficie)
[2, c. 456-461]. Tum camum cynepdimiapiid, HaIIICHUA TaKUMU HATIAHUMU
3aco0aMM 3aXUCTy, CTaB OCOOJIMBOIO IEPCOHOIO B MOPIBHSAHHI 3 OpEHJapeM, IO
crpusiio (OpMYBaHHIO MOTO IMpaBa sk IMpaBa PeyoOBOro, BIAMIHHOTO BijJ JOTOBIPHOIO
MpaBa, HE3BaKalOYM Ha Te€, IO MDK BJIACHUKOM 3€MEIbHOI AUISHKA Ta 1i
KOpPUCTYBaueM YKJIaIaBCs JOTOBIp.

BaxiuBuM MOMEHTOM, SIKMM HpHU 1IOMY BpaxoByBaBcs, Oyja came MeTa
KOPUCTYBAHHS Uy>KOI0 3€MEJIbHOIO JUISIHKOIO — OYIIBHUILITBO CHOPY/, 1O CIYTYBaJIH
B OCHOBHOMY HUTJOM 1 BHUKOPUCTOBYBAJIHCS JOCUTb TpHUBaIuMd yac, a
HalBiporigHimie — 0e3 BKkaziBku Takoro. lleil ¢akTop cTaB BU3HAYATBLHUM IS
pO3pOoOKM 1 HAJaHHA TaKUX CHOCOOIB 3aXUCTy, $KlI MOTIM O TapaHTyBaTu
cynepdiuiapito JOTPUMaHHS HOro mHpaB 1, B MEPILY Yepry, BIACHUKOM 3€MEJIbHOI
TUISTHKY. BaxkiiuBo Oysio Takox HaJUIUTH MOTO CAMOCTIMHMMU 3aC00aMU 3aXUCTY Bij
IHIINX 0C10, HE BJAIOYMCH JO0 BJIIACHUKA 3€MEIBHOI JUISTHKU.

[amuvu cmoBamu, HeoOXigHa Oyna - CBOrO  poOay aBTOHOMIS — IIpaB
cynepdiiiapiro BiJ MpaB BJIaCHUKa 3€MEIbHOI AUISHKU. lle cTamo MOXIMBUM TIpH
TpaHc(opMaillii mpaB opeHaaps Ha mpaBa peduoBi — cynepdiirito.

Buxoasum 3 Takoro IUILOBOTO MPU3HAYEHHS BUKOPUCTAHHS 3€MENbHOL
TISTHKY, CTAJI0 MOKJIMBUM PO3POOUTH HOr0 MpaBOBY XapaKTEPUCTHUKY, 110 BKIIOYAE
MmeBHI oco0nauBOCTI cymepdimito. Ilepmr 3a Bce, e MpaBo Ha 3BEACHHS Ta
eKCIulyaTtallito OyJiB/Il Ha YyXXii 3eMeNbHIM JUISHI, 10 Nependayano HasBHICTD
IBOX CcyO0’ekTiB mpaBa 1 JBOX 00’e€kTiB. Cy0’ekTamu Oynu BJIACHUK 3€MENIbHO1

JIUISTHKY Ta 11 kopuctyBad (cymnepdimiapiit), o0’ekTaMu — 3eMelbHA JUISHKA Ta
3



Teopisa i npakmuka npaso3nagcmea. — Bun. 2 (6) /2014 Ho 210-piuua Yuieepcumemy

criopyJa Ha Hii. | OCKUIbKM 1Ie Tak, TO SCHO, IO TEPMiH, Ha SIKUN HajaBaacs
3a0yJIOBHUKY 3€MelibHa NUIsiHKa, OyB a00 3aHaATO BEJIMKUM, a0o B3araii Moro
HaJlaHHs 0yJio 0€3CTPOKOBUM. AJke came Mo co01 OyAIBHUIITBO HE KOPOTKOYACHE, a
TUM OuIbllle 3 ypaxyBaHHSIM HOro METH — HE MPOCTO KOro 3aBEpIICHHSA, a W
nojaibIlia eKCItyaTallis 0co00r0, sika CIopyxKye OyIBIIIO s ceoe.

HactynmHumM MOMEHTOM, MI0 MIiAJATae BpPaxyBaHHIO MPU XapaKTEPUCTHUIIL
cynepilito, € OIUIaTHE KOPUCTYBAHHS UY>KOKO 3€MEJIbHOIO NUIAHKOI0. [Ipudomy 1e
CTOCYBAJIOCS SIK CILJIaTH IUIATEXKIB HA KOPHUCTH JIEPKABHOI cKapOHMII ab0 MICHKOI
rpomaau (solarium), Tak 1 dominus’a Ha KOPUCTh BJIACHUKA 3eMeIbHOI MUISTHKHU [11,
c. 207]. Buacnigok nporo cymnepgimiapiii HeMOB OM 3aMiHSIB BJIACHHUKA 3€MEJbHOI
TUISHKM B MYOJIYHUX BIIHOCHHAX 3  OpraHaMu BIIajd, ajie BOJHOYAC WOro
KOPUCTYBAHHS I[1€10 3€MEJIbHOIO JAUISTHKOIO JIJIsl BJaCHUKA OyJI0 IIATHHUM.

be3yMOBHO BaXXJIMBUM € BCTAaHOBJIECHHS o0OcCsTy mpaB cymnepdimiapio. 31
3pO3yMUIMX HPUYUH BiH OyB ByXue OOCAry MpaB BIACHUKA, OJHAK IIHUpIIE, HIX
npaBa opeHiaaps 3eMenbHoi AuUIssHKU. Cynepdiniapiii Mir KOpUCTYyBaTUCS 3BEJEHOIO
OyJiBJIel0 HA CBiM po3Cyd 1 OTpUMYBATH 3 Hel JOXOAM, 10 HAAXOASITH B HOTO
BiacHicTh [4, c¢. 230]. Bin Mir 1 po3mOpsiAWUTHCS HEIO, BCTAHOBUTU CEPBITYTH,
3aloB1IaTH, 3aCTaBIATH il TOmO. TakuM YWHOM, MOro TIpaBa MaKCHUMaJIbHO
HaOIMKaMUCs 10 TIpaBa BIACHOCTI, ajie TaKUM He OyIiu.

BcranosmntoBaBes  cymepimiid, sk - HpaBUiio, 32 JOMOBJEHICTIO CTOPIH
(moroBopoM), xoua MO>KJIUB1 Oyiu U 1HIII BapiaHTH, HATIPUKJIAJ, 3a 3anoBiToM. OTXe,
cynep@iuiif OyB BeJIbMHU 3HAYYIIUM IMPaBOM sl 0C10, K1 HE MaJM MpaBa BIACHOCTI
Ha 3eMeJbHY AUISIHKY 1 0axanu moOynyBaTH SIKU-HEOYIlb O0’€KT JUIsi BIACHOIO
KopuctyBanHs. He MeHm BaxnuBuMm OyB cynepdiliil ajisi BIACHUKIB 3€MEIbHUX
TUISTHOK, SIK1 3aJIMIIAI0ThCS TAKUMU 3 yciMa MepeBaramMmu, HaJaHUMH TaKUM CTaTyCOM,
aje 3 KOPHUCTIO I cebe uepe3 mepedaHHs IHUX AUITHOK IHIIMM oco0aMm s
3a0y/10BH.

Came 11 ocobmmBoCTI cymnepdimito, WUMOBIPHO, CTalyd MNPUBAOIMBUMHU JIS
BUKOPHUCTaHHSI MOro mepeBar y paasHCbKUU meploj, mif 4yac Oe3albTEepHATUBHOTO

MaHyBaHHS JEp>KaBHOI BJIACHOCTI Ha 3€MJII0, 10 BUKIIOYAE B cebe mepenady
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3eMeJIbHUX AUISTHOK /17151 3a0y0BH Y BJIACHICTh IPUBAaTHUM oco0aM. Tak BUHUK ep3all
cynepdiuito — mpaBo 3a0ynoBu, sike IluBinbHUM komekcom YPCP 1922 p.
BU3HAYAJIOCS SIK MTPaBO 3BEACHHS Ha JIep>KaBHIM 3eMull Oy/IIBJIl Ta KOPUCTYBAHHS HEIO
pa3oM 13 3eMEIBHOI0 JUISHKOI MPOTArOM 00YMOBIIEHOTO CTpoKy (cT. 71-84) [12].
[Ipore 1e mpaBo MPOICHYBAjJO HEIOBrO 1 1€ B OLIBII 3MIHEHOMY BHIJISII CTajlo
3BOJAMUTHCS J0 MpaBa 3a0y/I0BU KUTIOBO-O0YNIBEIbHUMH KOOTIEPATUBAMH 3€MEJIbHUX
TUISHOK, BIIBEICHUX M JI€PKABOIO.

He Oynu nepenbaueni Hi ipaBa 3a0yaoBu, Hi cynepdimito LIK YPCP 1963 p. V
TOM 4yac MOXHa OyJio juile HaOyTH MpaBO MOCTIHHOTO KOPUCTYBaHHS 3€MEILHOIO
IOUISTHKOIO, sIKa HaJaBajlacs JJig OYyIIBHHUIITBA XUTJIOBHX OYAMHKIB, Yy TOMY YHCII
0aratornoBepxOBUX, a TAKOX PI3HUX I1HIIUX OyAiBeNb, OYIUHKIB 1 cropyn. lmes
3aJIMIIaNaca TIE K — 30€peKCHHST MOHOJIITHOCTI IIpaBa JIEpKaBHOI BIACHOCTI Ha
3eMJII0 1 HEMPUIYCTUMICTH APOOJICHHS ii HA 3eMeNbHI AUITHKU 3 BUHUKHEHHSM
pPEYOBUX MpaB HA HUX Yy OyJb-IKUX 0ci0 — K (I3UYHUX, TaK 1 opuandHUX. Pazom i3
TUM KUTJIOBL OYAWMHKH, SIKI KOpPUCTyBad 3€MENbHOI NUISHKU OyayBaB, Oynu ioro
BJIACHICTIO.

Onnak nepeTBopeHHs B €KOHOMIIL 90-X pp. MHUHYJIOTO CTOPIUYsl TOPKHYJIHCH 1
npaB Ha 3a0yloBYy 3€MEIbHUX JAUISHOK, II0 Hajiexarb zAepxasl. IloctynmoBo
cialIaiy BUMOTH J0 3BEACHUX Ha HUX 00’ €KTIB — OyJIM CKacOBaH1 OOMEXEHHS 10
BHCOTHOCT1 XUTIOBUX OYIMHKIB, IX PO3MIpIB 1 MPOEKTIB. Y pPe3yJbTaTl >KUTIOBI
OyIMHKH SIK 00’ €KTH MpaBa BIACHOCTI CTaJU SBJIATH COOOI0 3HAYHY I[IHHICTH, OJTHAK
MPaBO Ha 3eMENbHY AUISIHKY 3aJIMLIATI0CS 1032 OpaB BIACHUKA KUTIOBOTO OY/IUHKY.

Bnacnifnok 1p0ro ckianacsi HETUIIOBA ISl MpaBa, KOPIHHS SIKOTO JJIS BCIX
MPaBOBUX CIMEW MOB’s3aHI 3 PUMCHLKUM MPABOM, CUTYallisl, KOJIU TPaBO HA 3eMEIbHY
JUISTHKY HE BU3HA4ajo MpaB Ha OyaiBiio. binbil Toro, nmpaBo Ha OYyiBIIIO BUSBHIOCS
BXKJIMBIIINM, HIXK MPABO HA 3eMENIbHY AUISIHKY, SIKE CIIITYBaJIO 32 OY/IBJICIO 1 SIBIISIIO
co00l0, TO CyTi, CyTO HOMIHaJIbHE MpaBo. AlJle aHTypaXX €JHOCTI JEepKaBHOT
BJIACHOCTI Ha 3eMJTIO 30epiraBcsl.

3 yBenenHsam B ail0 HoBoro [IK Vkpainu peanimyBanmucs He3zaTpeOyBaHi

MpaBOM PAJASIHCHLKOTO MEpioay IMpaBa HAa Yyl pedl, BKIOUAOYUM U cynepdiriil.
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OcraHHI# pO3YyMIETHCA HHUHI SIK MPABO KOPUCTYBAHHS UYXKOIO 3€MEIBHOIO JIUITHKOIO
st 3a0yaoBu (1. 34). Uepes neskuit yac OyJi0 BHECEHO 3MIHU 1O 3€MEIbHOIO
KOJIEKCY YKpaiHu, /€ TaKoXX MICTUThCA aHAJIOTIUHE pPEryJioBaHHS cynepdimito
(rm. 16Y).

He3Baxkatoum Ha CyTO TO3UTHUBHY OIIIHKY TOSBU B  YKPaiHCbKOMY
3aKOHOJABCTBI1 cyrnepdilito, Horo HadyTTs 0co0010 BUKIMKae Ouibiie gbnfym, HiX iX
pimenb. [lo-mepiiie, 3MiHEHA CYTHICTh IILOTO IpaBa B MOPIBHSHHI 3 JaBHIM HOro
anajoroM. Tak, $KIIO JaBHbOPUMCHKUN cynepdiliil sBisSB €000 MNpaBo Ha
3BEJICHHS Ta EKCIUTyaTallito Oy/IBJl Ha YYXKiM 3eMeNbHIA AUISHIL, TO YKpaiHChKE
MpaBo HOTo po3yMi€ K MPaBO KOPUCTYBAHHS UYKOIO 3€MENbHOIO JIUIHKOI0. ToOTO
OCHOBHHUU aKIIEHT JIaBHLOPUMCHKOT'O CymepPiiito CKiIajalio caMme mpaBo Ha OyAiBIIO
(ska 3BOJOUTHCS 1 3BEJEHA), OCKIIIbKM CamMe BOHO 1 OyJIO IHIIKUM, MOPIBHSHO 3
BJIACHICTIO, IPaBOM. AJKE TPaBO BJIACHOCTI MOMIUPIOBANIOCS HA 3€MEIbHY JIUISHKY 1
BCE, 110 3HAXOAMUTHCA Ha HIA. YKpaiHChKE K MPaBO 3MILIy€ aKIEHT y OIK MpaBa Ha
IHIIUN 00’ €KT — 3eMeJbHY AUISTHKY. AJPKE MPaBO HA 3€MEJIbHY AUISTHKY JaJIEKO HE
3aB)XJM BU3HAYa€ NPAaBO Ha 3BEICHY Ha HIA OyxaiBmro. SIkOu ne OyJo Tak, TO BCi
BJIACHUKU 3€MEJbHUX JAUISHOK Oyniu O BIIacHUKaMHu OyniBenb. A Bci cy0’ €KTH
cynep@iuiro He Moy O OyTH BJacCHUKaMU Oy/1BEJIb.

Opnnak y 3B’3Ky 3 TuUM, 10 3a 70-piuHuil mepiojy iCHyBaHHSA PaAsSHCHKOIO
MpaBa 3BUYHUM CTaJIO Te€, 10 Ha OYiBJIIO, 3BEJCHY Ha UyXid 3eMEIbHIM JUISHIII,
MPaBO BJIACHOCTI O€3CYMHIBHO BHHUKAE, TO MO30AaBUTH BIACHHUKIB TaKMX OYAIBENb 1X
IIpaB Ha HUX 1 3aMIHUTH 111 IpaBa Ha cyrepQiuiii 0ysio 6 CIpUNHATO Ay’kKe HETATHUBHO.
Tomy Builnuio, 1O YyKpaiHCHKHI cynepdiliifi MNPUHIIMIOBO BIAPIZHIETHCA Bij
JaBHBOPUMCBHKOTO cymnepiiiro 1 BiJ MOAIOHMX NHpaB B 1HIIMX IPaBOBUX CIM’SX,
3aCHOBAHUX HA PUMCHKOMY MpaBi.

ITo-npyre, yKpaiHCBKMM 3aKOHOJIaBCTBOM BCTAHOBJIEHO I1CTOTHI OOMEKEHHS
cynepdilito B MOPIBHSAHHI 3 THUM WOro peryJioBaHHSM, SIK€ TpaauIiiHO Oyio
npuTaMaHHe oMy B  puMmMcbkomy mpaBi. Ili  OOMeXeHHS  CTOCYHOThCA
000pOTO3/1aTHOCTI cymepdiiito Ta oro cTpokiB. Tak, BiamoBigHo 10 4. 3 cT. 413 [IK

VYKpaiHu npaBo KOPUCTYBaHHS 3€MEJIbHOIO JUISTHKOIO JIepKaBHOI a00 KOMYHaJIbHOT
6



Teopisa i npakmuka npaso3nagcmea. — Bun. 2 (6) /2014 Ho 210-piuua Yuieepcumemy

BJIACHOCT1 JuIsi OyAIBHHULTBA HE MOXXE OYyTH BiIUyK€HE KOPUCTYBauye€M IHIIUM
oco0aM, KpiM BUIIAJKIB MEPeXOoJay IpaBa BJIACHOCTI Ha Oy[iBII Ta CIOPY.IH,
PO3MIIIIEH] HA TaKii 3eMeJIbHIN JUISHII, BHECEHO /10 CTaTyTHOI'O KalliTaily, NepeJaHo
mig 3actaBy. BignmoBimHo a0 4. 5 miei x crtarti [IK Ykpainu cTpok KOpUCTyBaHHS
3€MEJIbHOI0 JIUISHKOIO JIEpKABHOI a00 KOMYHAJbHOI BJIACHOCTI 1Jisi OyJIBHUUTBA HE
MoOXke nepeBuiyBatu 50 pokis.

3BHUYaAliHO, TaKe PEryJitOBaHHsS, YAM OM BOHO HE OYyJIO BUKIMKAHO, MOPOJIKYE
Macy mpoOjeM, MNOB’s3aHUX 31 CTPOKOM OyJiBHMIITBA (3BEACHHSM O00’€KTa) Ta
eKCIUTyaTallli HepyXOMOCTi, OCKUIBKH 111 CTPOKH HE MOXKYTb OYyTH KOPOTKUMH. A 1Jis
HEepyXoMOCT1 50-piuHUM CTPOK HA3BATU TPUBAIUM — HEAOPEUHO, OCKUIBKU HABPS YU
MOXHaA PO3paxOBYBATH B Cy4YacCHUX peajisiX Ha Te, L0 HEPYXOMICTh 3BOJIUTHCS
IIBUJIKO 1 Ma€ CIYKUTH MeHIe 50 pokKiB.

Hemunyue B 1bOMY 3B’SI3Ky BUHHUKHYTh TTUTaHHS PO Te€, 10 Oyae gani 3 i€
HEPYXOMICTIO B pa3i NPUMUHEHHS cynepdililo Ta HEe MOHOBJICHHS IbOTO IMpaBa Ha
IPYyTUM CTPOK 4YM 3 caMuMm 1M mnpaBoM. I'nmaBa 34 IIK VkpaiHu He MICTUTH
MEPEBAXKHOrO  MpaBa cynepdiiapirto Ha MPOJIOBXKEHHS CTPOKY HOro mpasa
KOPUCTYBAHHS - YYXKOK 3€MEJbHOI JUISTHKOIO B pa3l HOPMaldbHOTO CTaHy
HEPYXOMOCTI Ta HEAOLUILHOCTI ii 3HHUIIEHHS (3HECeHHs). OUYEeBUAHO, 10 B IIOMY
CEHCl mpaBa cymnepdiliapito BY)K4i HOPIBHAHO 3 MTpaBaMH OpeHAaps, SIKUM Take
nepeBakHe npaso mae (ct. 777 LIK Ykpainu). TuMm caMuM yKpaiHCHKUM MPAaBOM HE
3a0e3MeuyeThCs CTIHKICTh TPABOBITHOCHH HPH 320y I0BI, IO HE J03BOJISIE HATCKHUM
YUHOM BUKOPUCTOBYBATHU CYHEPQILILil AJIS [IUX LICH.

3 Hmoro 6oky, cT. 417 LIK Ykpainu opieHTy€e CTOPOHU BIAHOCHH cyrepdillito
Ha JIOCATHEHHS JOMOBJIEHOCTI 3 MPHUBOJYy MPABOBUX HACHIAKIB MPUIHUHEHHS IX
CTpOKy. B iHIIOMY BUNAJAKy BIACHUK 3€MEJIbHOI AUISTHKM Ma€ MPaBO BUMAaraTtu Bijl
BJIaCHMKA OynaiBal (cropyau) ii 3HECEHHsSI Ta MPUBEJACHHS 3€MEJIbHOI JUISHKUA [0
CTaHy, B IKOMY BOHa OyJja 10 HaJlaHHS ii B KOPUCTYBaHHs. SIKIIO K 3HECEHHS OY/iBIi
(cmopyam), poO3MIIIEHOI Ha 3€MEIbHIN AUISHIN, 3a00pOHEHO 3aKOHOM (PKUTIIOBI
OyJIMHKHU, MaM’SITKH KyJIbTYpHOI CHAJIIMHU TOIIO) ab0 HEIOIUIbHE Yy 3B’SI3KYy 3

SIBHUM TEPEBUIIECHHSAM BapTOCT1 Oy 1Bl (CIIOPY/IM) MOPIBHIHO 3 BAPTICTIO 3€MEIbHO1
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TUISTHKY, CYJl MOXE 3 ypaxXyBaHHSM IIiJICTaB MPUIMHEHHS MpaBa KOPUCTYBAHHS
3€MEJIbHOI0 JUISHKOK TIOCTAaHOBUTH pIIIEHHS NP0 BHUKYI BIIACHUKOM OYJIBIII
(copyin) 3eMeIbHOI NUISHKH, Ha SIKiii BOHA po3MillieHa, a00 PO BUKYI BIACHUKOM
3eMeNbHOT JUISHKKM OyaiBii (cropyau), a00 BU3HAYUTH YMOBHU KOPHUCTYBaHHS
3eMEeIBHOIO JUISHKOIO BIACHUKOM OyaiBil (CIOPY/IM) HA HOBUM CTPOK.

HaBegena Hopma, KpiM TOro, IIO MICTUTh JOBOJII PI3HOMAHITHUN CHEKTP
BUpIIICHHS TpoOJieM, 1110 BUHUKIM BHACIIJOK 3aKiHYEHHS CTPOKY cymnepdilito,
MPUYOMY BEJIbMHU paJAUKAIbHUX, M€ W CBIAYUTH MOPO JOCUTh IIUPOKE KOJO
MOXJIMBOCTEH CYIJIBCHKOTO BTPYYaHHS Yy BuUpimieHHs cnopy. I[lpudyomy B
OCTaHHHLOMY BUMAJKY HaBITh 0€3 BCTAHOBICHHS OPIEHTUPA ISl CYIIB, 110 J03BOJISIE
CIUpaTUCid Ha TOW 4YM IHIIUA apryMeHT MpU BUHECCHHI pimieHHs. MoxHa
MPOTHO3YBaTH, 110 L€ MPHU3BEIE 10 NOPYLIEHHS IpaB BIAacHUKA (a0 3eMeNbHOi
TUISTHKY, a00 OyAiBiIl, pO3TAllIOBaH1i HA Hi), @ HE 3aXUCTUThH HAJICKHUM YUHOM HOTO
npasa [9, c. 622].

Ha migcTaBi BUIIEBUKIIAJEHOTO MOKHA 3pOOUTH BHCHOBOK, 11O PETYIIOBAHHS
YKpaiHCHKUM MPaBOM Cymepdilio iCTOTHO BIAPIZHSAETHCS BiJ J1aBHBOPUMCBHKOTO,
MICTUTh YAMAJIO HOPM, HIO0 HE JO3BOJSIOTh HAJEKHUM YMHOM BUKOPUCTATH II€ MPaB

B Cy4YaCHUX yMOBAaX.
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Cypoicenxo O. A. Cyneppuunii — 0T pUMCKOro K YKPpanHCKOMY NpaBy.

Packpvimo nonamue cynepuyusi no pumckomy npagy Kaxk npasa 6eujHo20, G03HUKULEe
NepeoOHAUANbHO 8 NYOIUUHO-NPABOBLIX OMHOWEHUAX, a 6NOCIeOCMEUU CPHOPMUPOBALOCH KAK
yacmnoe npago Ha uyxcue eewu. Ilpueedenvi OCHOBHBIE XAPAKMEPUCMUKU CYnephuyusl
nOCPeOCmeom OnpeoeieHuss e20 00veKkmd, CyObeKkmos, ux npas u 00i3aHHOCmel, OCHOBAHUL
603HUKHOGeHUA U 3awumol. lIpociedxceno nyme peeyiuposanus cyneppuyus 6 YKPAUHCKOM
3axonooamenvcmee no I'K YCCP 1922 2., npasa Ha 3acmpouKy Kak auanoe cynepguyus
cosemckux epemen u eoccmanosienue cyneppuyus ¢ I'K Yrpaunvr 2003 2. Vkazanwi paznuuus
MedHCOy pe2yauposanuem cynephuyus no pumMcKomy npagy u npagom co8pemeHHol YKpauHul.

KawueBble caoBa: mpaBa Ha 4yXHE BelIM, Cynepduiluii, mpaBo Ha 3aCTPOWKY, MPaBO
COOCTBEHHOCTH, HEIBU)KAMOCTD.

Surzhenko O. A. Superficies — from Roman to Ukrainian Law.

A notion of superficies under a Roman Law as a material right, which has initially emerged
in public relations, and futher has formed as a private special property, is explained. Main
characteristics of superficies through determining its object, subjects, their rights and obligations,
grounds for emerging and protection are given. The way of regulating superficies in Ukrainian
legislation under the Civil Code of Ukrainian SSR 1992, development rights as prototype of
superficies of Soviet times and superficies recovery in the Civil Code of Ukraine of 2003 are traced.
Differences between regulating superficies under the Roman Law and Law of modern Ukraine are
noted.

Key words: special property, superficies, development right, ownership right, real estate.
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An extended abstract of a paper on the subject of:

Superficies — from Roman to Ukrainian Law

A notion of superficies under a Roman Law as a material right, which has
initially emerged in public relations, and further has formed as a private special
property, is explained. The nature of this right was also changing — leasing
relationships, being binding, yielded to proprietary relations. Personal right (based on
an agreement and bound to a person directly) was replaced by legal regulation of
material right (bound directly to an item of property — a lot) as well. This gave
substantial advantages in exercising of and protecting such a right by its subject. The
process of transformation of the nature of development right came amid (or even was
conditioned by) a special remedy, provided by a praetor. This right remained like this
on the territories, belonging to Ukraine, until mid 1920s and was regulated in the
Civil Code of Ukrainian SSR of 1922 as development right. At the same time its
regulating was incomplete, and as the experience has shown, it didn't meet legal
schemes of that time, and proceeded forming peculiarities and it received the name
“Soviet Law” in following years. The reason for that was empery of a doctrine of
state property and practical elimination of private property, all the more so the land
title. That is why grounds for existing of such a material right as superficies vanished.
A way of superficies regulating in Ukrainian law as prototype of superficies of Soviet
times and superficies recovery in the Civil Code of Ukraine of 2003 is traced. In
Sowiet Period development was regulated on the territory of Ukraine, but on a lot,

belonging to the state. A situation is in a way similar to developer right to use non-
1



owned lot for building was formed. But the vital difference was the fact, that natural
persons became owners of buildings, constructed on a non-owned lot. It was this fact,
which was a problem during superifices regulation recovery in the Civil Code of
Ukraine of 2003. Succession of modern Ukrainian superficies civil regulating from
its regulating by Soviet Ukrainian Law provides that owners of buildings couldn't be
deprived of their right with adoption of the Civil Code of 2003. This implies vital
differences between superficies regulating under Roman Law and the law of modern
Ukraine. The main one therefrom is the fact, that superficies in fact does not involve
ownership right to a building, constructed on non-owned lot. That is why a rather
unigue situation has formed, when superficies, being a private special property, didn't
involve legal regime of construction. Main characteristics of supreficies by means of
determining its object, subjects, their rights and obligations, grounds for emerging

and protection are given.



	Сурженко
	Surjenk_anot

