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JOI'OBIP AK IOPU/IUYHA
KOHCTPYKULIA

0. M. KOMOPHHH,

3000yeau HJ[I depircasnozo d6yodienuymea ma micyeeozo

camoepaoyeannus HAIIpH Ykpainuu,

M. Xapkie

Hocnidotceno 00206ip aK HAOINbUWL 2HYYKY NPABOSY POPMY, WO MOX*CE ONOCEPeOKO8y8amu
HAUPI3HOMAHIMHIWI N0~ CYMI  CYCRIiIbHI  GIOHOCUHU, 5K  COYIANbHO-NPABO8Y cucmemy ma
VHigepcanvbHy npasosy KOHCmpyKyito. Posenanymo memooonoziune sHavyeHHs Kamezopii «lopuoudna
KOHCMPYKYISY OJis1 PO3YMIHHS NPUPOOU 002080pY, A MAKONC HAUOLIbUL ROWUPEeH] nioxoou 00 cymi
002080p).

Karwu4oBi cioBa: J0roBip, OpUAMYHA KOHCTPYKIIS, FOPUAXYHA KOHCTPYKI[SL TOTOBOPY,
JIOTOBIPHE PETyJTFOBaHHS.

JloroBip Hapasl 3alWINA€ThCsl HAWOLIBII THYYKOI TMPaBoBOoO (HopMoro
(KOHCTpPYKLI€W), sKa MOXE OIOCEPEIKOBYBATH HAWPI3HOMAHITHINI IO CYTI
CYCIIUIbHI BIIHOCHMHM. JIOTOBIp K IHCTPYMEHT IMPAaBOBOTO PErYJIIOBAHHS, MOPSA 3
TpaJMLIIHUM 3aCTOCYBaHHSAM Yy c@epl NpHUBaTHOrO MpaBa, y CYYaCHHX yMOBax
3aCTOCOBY€TbCSl My cdepl myOnaiyHOro mnpaBa (myOJaidyHO-MPAaBOBUM JOTOBIp). Y
3B’A3Ky 3 IIMM BHHHKa€ MOTpeda AOCTIAWTH JOTOBIP SK YHIBEPCAIbHY IPABOBY
KOHCTPYKIIIIO.

[IpoOneMu [OroBipHUX MPABOBIAHOCHH OCTAHHIM 4YacoM Oyl MpPeIMETOM
TOCHIKEeHHsT OaraThoX aBTOpiB, 30KkpeMa Takux, sk C. AnekceeB, B. bepnas,
O. HobpoBonsceka, B. IBanoB, lO. Mepkynosa, B. Minam, M. Hekpacos,
C. Iloponsxk, b. Ilyrincekuii, 0. CepkoBa, 1. Crnacubo-®ateeBa, 0. Tuxomupos,
O. Xamabynenko, 3. FOxin, JI. ABuu Ta 1H. [IpoTe Ha CHOTOAHI 1I€ MUTAHHS BCE XK
TaKu CJiJi BU3HAYUTU SK MAJIOJOCIII)KEHE B KOHTEKCTI CHUCTEMHOr0 MIAXOIY 0
JIOTOBOPY 1 HOTO IOPUAMYHUX KOHCTPYKIIiM, IO OOYMOBIIIOE€ aKTYaIbHICTb I[I€T CTATT1

K Y TEOPETUYHOMY, TaK 1 B MPAKTUYHOMY acCIEeKTax.
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Memorwo cmammi € po3riis JOTOBIPHOI KOHCTPYKIII Ta MPOBEACHHS aHaI3y
HayKOBUX MOIJISIIB 13 3a3HaY€HO1 MPOOJIEMATHUKH.

TepMmin «tOpuuYHA KOHCTPYKI[S» € OJHUM 13 HAWOUIbII MOMIMPEHHUX 1
aKTUBHO BUKOPHUCTOBYBAHUX Y JOCIIIKEHHSAX MpaBo3HaBLIB. [Ipyu nboMy MOHSATTS 1
CYTh IOPUJAUYHUX KOHCTPYKIIN pO3TISIA0TECS aBTOpaMU 3 PI3HUX MO3UIIIM, YacTo B
HbOTO BKJIQJIalOTh PI3HUU CEHC, MPOTe OyMKa NIPO BAXIUBICTH IOIO PECYpCy
IOPUINYHOI TEXHIKM YacTO 301raeThbesi, O CBIIYUTH NPO aKTyaJIbHICTh YCEOIYHOIO
aHaI3y IPUANYHUX KOHCTPYKIIM, BUXOASYH 31 crienu(iku MexaH13My peryItoBaHHS
OKpEMHUX IHCTUTYTIB mpaBa. Tak, JOCHIAHUK IOPUJUYHUX  KOHCTPYKIIH
A. ®. YepnaniieB BiJ3HAya€e, M0 «OAHI aBTOPU OTOTOXKHIOIOTH IOPUIUYHY
KOHCTPYKIIIO 3 JIOTTYHOIO JEIYKUI€I0, 1HII — 3 TpaMaTHYHOI KOHCTPYKIII€IO, 3
BU3HAYEHHSM IOHATH, TPETI — 3 TEOPETUYHUM TOJIOKEHHSIM, YETBEPTI — 13 CIIOCOOOM
peryJoBaHHs CyCIIbHUX BigHOCUHY [12, ¢. 238].

[Ipy 1ubOMy BaXJIUMBHII HE TUIBKM CKJIaJ 1 XapaKTEepUCTUKAa EJIIEMEHTIB
KOHCTPYKIIIi TOTOBOPY: BPAXOBYIOUM CUCTEMHHUN XapaKTep IOPUIMYHOI KOHCTPYKIII],
HETMPUITYCTUMO a0CTparyBaTUCs BijJl MUTaHb B3a€MO3B’A3KY MiX LIUMH €JIE€MEHTAMH,
[0 YacTO MPHU3BOJAUTH J0 po30anaHCyBaHHS MpaB, 00OB’S3KIB 1 BiAMOBIAAIBHOCTI.
Pi3HOMaHITHICTE JOTOBOPiB Yy c(epl MPaBOBOTO PEryIIOBaHHS IUKTYE crenudiky
11010 IOPUIMYHUX KOHCTPYKIIIN BiIMOBIAHUX JIOTOBOPIB.

Takum 4YWHOM, HE JAUBJISYUCH Ha Te, IO IOPUAWYHA KOHCTPYKIIS €
JOKTPUHAJIBHUM 3aCO00M, JaHWM IHCTPYMEHT IOPUIMYHOI TEXHIKH HOCHUTH SCKPAaBO
BUPAXKEHUN MNpUKIaIHUN xapaktep. Sk 3a3Hawae [O. CepkoBa, rmopuauyHa
KOHCTPYKIIISl JIOTOBOPY, IO BiAMOB1Ia€ OCHOBOIIOJOXKHOMY MPaBHIIY CHUCTEMHOCTI,
JI03BOJISIE 3HU3UTH PU3UKK TPOOJIEMATUKU B 3aKpIUICHHI XapakTepy ImpaB 1
000B’A3KIB 1 MJICUJIUTU NPaBoBUH 3axuct cTopiH [10, c. 67].

Sk 3a3Hauanocs, 10 CUX Mip y HayKOBOMY CITIBTOBAPUCTBI HE BHUPOOMIOCS
€MHOTO YSBJICHHS MPO Takuil MpaBoBUM (EHOMEH SK IOpUIMYHA KOHCTPYKIIIS,
30KpeMa, MOpUANYHA KOHCTPYKIiA JOTOBOPY. bBuIbIIICTh YYEHHUX BHU3HAYAIOThH
IOpUJIMYHY KOHCTPYKIIIIO SIK 3aCi0 IOPUANYHOT TEXHIKH, 3aCi0 KOHCTPYIOBaHHS MpaBa,

crieniiuHy 1MOOyA0Ba TpaB, 000B’A3KIB 1 BIAMOBIIAIBHOCTI B TEKCTI HOPMAaTHBHOTO
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akTa abo 1HIIOro JpKkepena npapa. KOpuanyHa KOHCTPYKINS PO3IIISIIAETHCS TAKOXK SIK
ileaibHa MOJIEJIb PEryJIhOBAaHUX MpaBOM BigHOCHMH. He Bmarouuch 10 AMCKYCIi,
BI3bMEMO 3a OCHOBY PO3YMIHHSI IOPUAMYHOT KOHCTPYKII $SK MPaBOBOI MOAEIN1
MOBE/IIHKU CY0’ €KTIB BIJMOBIIHUX BIIHOCHH.

[loqo TNOHSATTA AOTOBOPY, TO CIiJl 3a3HAYUTH, L0 JOTOBIp € CKJIAJHOIO
COLIMAJIBHO-TIPABOBOI0 CHUCTEMOIO 1 JIOCUTh CKJIQJHUM SBULIEM, SIKE Ma€ JIEKUIbKa
aCIeKTIB PO3YMIHHS: a) MPaBOBIIHOCUHU; 0) IOpUANYHUN (DAKT; B) JOKYMEHT, SKUU
3acBiquye (akT yKIAAEHHS JOTOBOpY; TI) IOpPUIMYHA KOHCTPYKIS, WIO
OMOCEPEIKOBY€E CYCHUIbHI BIIHOCUHU. [Ipu po3risial 10roBopy sIK MpaBOBIHOCHUHHU
CJIJI CKOHLIEHTPYBATH yBary Ha oro IopuIn4HOMY 3MICTi.

[chytounii y puMcbkoOMy TpaBi HOTJIA Ha JOrOBOpH (contractos) J03BOJISIB
pO3MIISiAaTU iX 3 TPhOX TOYOK 30PYy: SK OCHOBY BHHUKHEHHS MPABOBIJHOCHH, SIK
BJIACHE MPABOBIJHOCUHH, 1[0 BUHUKAIOTH 3 I[I€1 OCHOBH, i HABIaKH, siKk popMy, KOTpY
BIJIMOB1/IH1 TPaBOBIIHOCUHU MPUIMaIOTh [3, c. 14].

3a3HaueHe OaraTo3HAayHE VSBICHHS MpPO JOrOBIp 3 IMEBHUMU 3MIHAMHU
MPaKTUYHO pPeaji30BaHO B UYWHHOMY 3aKOHOJABCTBI YKpaiHU Ta B IUBUIBHUX
KOJIeKcax IHIIMX KpaiH. JloroBip (B aHIIIMCHKIA JOKTPHHI Ta MPAKTHI1) — OOIlsTHKA
(promise) a00 HU3Ka OOIISHOK, 32 MOPYIICHHS SKUX MPaBO BCTAHOBIIOE CAHKIIIO, IO
CBIIYMTH TMPO HASBHICTH Yy Kpenuropa mpaBa Ha 1o30B. [loroBip (y IOKTpuHI Ta
npaktuili CIIIA) — 3000B’s13aHHs ABOX 200 OLIbIIE CTOPIH, SIKE BU3HAETHCS 3aKOHOM
aK OOOB’A3KOBE Y€pEe3 3aCTOCYBaHHSI CAHKIIA y BHUIMAIKy HOro MOPYIIECHHS 1 B
€nunomy TtoproBoMy kojekci CIIA moroBip — Iie MpaBoBe 3000B’SI3aHHS, IO
BUIUIUBAE 3 yroau cTopiH. JloroBip (y HIMEUbKIA JOKTPUHI) — Y3TOJKEHE MIK
napTHEpaMy PETyJIOBaHHS IPABOBUX BIJHOCUH, ABOCTOPOHHS Yrojia, B fAKIA SK
MIHIMYM JBa Y3TOJ)KEHUX BOJICBUSIBICHHS CHOPSIMOBYIOTHCSI Ha JIOCSTHEHHS
MPaBOBOIO PE3YJIbTAaTy; JOCITHYTE BOMA UM OLIbIIe 0COOAMU MOTOJIKEHHS BOJ1 PO
JOCSITHEHHS TPaBOBOro pe3ynbTaTy [13, c. 223]. 3a BU3HAYEHHSIM JOCIITHUKA
O. bensHeBrya 3 TOUYKU 30py CY4aCHOTO MOIJISIAY Ha JOTOBIP, SIK HA BUJ COLIATIBLHOT

B3a€MOJIT (COUIBHUM aKT WOTO Y4acHUKIB, 3acid KoMyHikallli cy0’ekTiB) [1, c. 27]
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YVHIBEpCAJIbHUMHU BH3HAYCHHSIMU JOTOBOPY 3aJ€XHO BIJ OOpaHOTO pakypcy
JOCJIJIPKEHHS € TaKi:

— JIOTOBIp sIK NBO- ab0 0araTOCTOPOHHSA YroAa/JAOMOBJIEHICTb, SIKA CIIYI'ye
MIJICTABOI0 BUHUKHEHHS BIJTHOCHH, 32 SIKUMH BU3HA€THCS MPABOBUHN (FOPUIAMYHMUIN)
XapakTep;

— JIOTOBIp SIK 3000B’si3aHHS, TOOTO aOCTpakTHA MOJEINb MPABOBIAHOIICHHS, B
AKOMY YIOpaBOMOYEHId 0c001 NPOTUCTOITH OOOB’SA30K IHIIOI 0COOM 10
BIAMOBIIAJIbHOT TTOBEAIHKH [6, C. 193-194].

Sk cnymno 3a3Hauyae C. [lorpeOHsK, 10roBip MOXe KOHCTUTYIOBaTH, BBOJUTHU
710 IPABOBO1 CUCTEMH Ta 30BHIIIHLO (DIKCYBATH SIK HOPMU MpaBa, TaK 1 IHIUBIAYaJIbH1
aBTOHOMHI pIIIEHHs CcYy0’ekTiB mnpaBa. Came Ha IIbOMY TIpPYHTYEThCS BlAOME
PO3pI3HEHHSI MK HOPMAaTUBHUMU Ta 1HAUBIAYyaJbHUMH JOTOBOPAMU; OTXKE, JTOTOBIP
MOXKE HaJIEKAaTU K JO0 HOPMATHUBHMX, TaK 1 IO 1HAMBIAYAJIBHUX aKTiB. Y IMEpLIOMY
BUMAJIKy BiH OYB BU3HAYECHUM SIK OCOOJMBHI PI3HOBU HOPMATHBHO-IIPABOBOIO aKTa,
y Apyromy — sIK PI3HOBHJ aKTa peaji3aiii npaB Ta 000B’a3kiB. lle mo3Bomsie
XapaKTepu3yBaTH JOTOBIp SIK IpaBOUYMH y PuiocodchKo-IIpaBOBOMY CeHCl [8, ¢. 22].

OcHosHUMU Xapakmepucmukamy J0TOBOpPY sSK HPaBOBOrO ~aKTa € HOro
CyO’€KTHUH CKJIaJ, 3MICT, (hopMa, FOPUANYHA KOHCTPYKIS 1 IPaBOBUM pexuM. Tak,
cy0’eKTHUH CKJIaj, JOTOBOPY YTBOPIOIOTH CTOPOHU JOTOBOPY, @ B OKPEMUX BUIAKAX
TaKOX OCOOM, 10 BUCTYHAIOTh Ha CTOPOH1 JOTOBOPY. 3MICT JOFOBOPY € BOJILOBOIO
MOJICJUTI0O  PEryJlbOBaHMX  JOTOBOPOM  BIZHOCHH ~ (IIOBEAIHKH), YTBOPEHOIO
3a(IKCOBAHUMH B JIOTOBOpPI yMOBaMH (IIEPBUHHUMH JIOT1YHO 3aBEPUICHUMHU
€JIeMEHTaMH 3MICTy J0TroBopy). PopMmy IOTOBOPY MOXKHA BU3HAUYUTU SIK (OpMY
(3acobu, cmocobu) BUpakeHHs a00 3aCBIAYEHHS BOJII CTOPIH YKJIACTH JOTOBIp 1 HOro
3micty. KOpuanyHa KOHCTpYKISi JIOrOBOpPY € MOOYAOBOIO 3MICTY JOTOBOpY, sKa
BU3HAYAETHCA CKJIAJIOM 1 B3a€EMO3B’SI3KOM €JIEMEHTIB 3MICTy JIOTOBOPY Ta
00yMOBIIIO€, HApIBHI 3 IHIIUMU (AKTOpaMU, MPUHAIICKHICTh IOTOBOPY /10 TEBHOTO
BUAY (TUITy). Y CBOIO Yepry, MPaBOBUU PEKUM JIOTOBOPY € CYKYMHICTIO MPABOBUX
MOJIOKEHb, YCTAHOBJIICHUX IIOJ0 JOTOBOPY, 30KpEMa IMOJOKEHb, 1[0 BU3HAYAIOThH

MOPSIIOK MOTO YKIIaJeHHs], i1, 3M1HU, TPUIIMHEHHS, @ TAKOXK (OPMY 1 3MICT JOTOBOPY
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(moroBipHUX MpaBoBiAHOCUH). [IpaBOBUIl peKUM KOHKPETHOTO JIOTOBOPY MOXKEe OyTH
BU3HAYEHUM SIK OJHIE€I0, TAK 1 ABOMA YU OUIBIIE Taly3siMu Ipasa |5, c. 20-21].

VY 1uboMy 3B’S3KY HOPUANYHA KOHCTPYKIISI JOTOBOPY 3a3BUYAN PO3TISIAETHCS
AK  3arajbHONpPABOBA  KOHCTPYKIIis, a  BIANOBIAHO  Tally3€BHM  JIOTOBIp
XapaKTEPU3YEThCSl TMEBHOI0 Tay3€BOI0 CHEUU(PIKOW BIAMOBIIHO JI0 PI3HOBUIY
JOTOBOPY.

OcCKUIbKH AOTOBIp MO3UIIOHYETHCA SIK IOPUINYHA KOHCTPYKIIis,, BIH Ma€ MEBHY
BHYTPILIHIO €HICTh WOTO CKJIAJIOBUX E€JIEMEHTIB 1 CUCTEMHI 3B’SI3KH, MOPYIICHHS
AKX MOKE MPU3BECTH J0 KOJII31i y Teopii mpasa.

BinmoBigHO, 3aBAaHHSAM ~ 3aKOHOJABIE B MPOLECT  BIOCKOHAJICHHS
HOPMAaTHBHUX NPABOBUX AaKTIB € IO0YJ0Ba TAaKUX MPaBOBUX KOHCTPYKUIH, SKi
BIAMOBIAaNMU O TpaBUjaM JIOTIKM Ta BHUMOraM 3aKoHOJlaBuoi TexHiku. Kpim Toro,
rajiy3eBl IOpUIUYHI KOHCTPYKIIII MAalOTh 1€ OJJHY CUCTEMOYTBOPIOIOUY O3HAKY: BOHU
MOBUHHI BNHCYBAaTUCh Yy CTPYKTYpPY BCI€l ramy3i, MaTH €JUHE 3HAYCHHS IS
HOPMaTUBHUX MPABOBUX aKTiB, L0 PETIaMEHTYIOTh TOW a00 1HMIMI BUJ CYyCHUIBHUX
BIJIHOCHUH. Y 3B’S3KYy 3 IIMM JOpeYHUM € 3ayBakeHHs B. UeBuuenoBa: «Opne 3
BKJIMBUX METOJIOJIOTIYHUX 3aBJlaHb, K€ BUPIIIYETHCS 3a JOMOMOIO0 HOPUIUIHUX
KOHCTPYKIIIH, MOJsrae B 3a0€3MEeUEeHH] KOMITO3UIINHOIT Y3TOJKEHOCTI SIK BCEPEIUH1
OKpPEMOI'0 HOPMATUBHOI'O IPAaBOBOIO aKTa, TaK 1 B CUCTEMHOMY aCIEKTI MIXK
JeK1IbKOMa MpaBoBUMH akTamMu» [11, c. 12].

3. IOain y A0oroBopi SIK yHIBEPCATbHOMY PETYJISITOPI CYCHUIbHHUX BIJTHOCHUH
BOauae HasIBHICTh TaKUX 3arajibHUX €JICMEHTIB: 1) BUIbHE BOJCBUSBICHHS; 2) 3TO1y
(IOMOBIIEHICTh) CTOPIH 32 yCIMa ICTOTHUMHU aCHEKTaMH JOTOBOPY; 3) pIBHICTb CTOPIH
y JOTOBIpHMX BIJIHOCHHAX; 4) IOpUAWYHI TapaHTii BHUKOHAHHS JOTOBOPIB;
5) ortaTHUM (32 3araJbHUM TPABWIOM) XapakTep Al CTOpIH y BHUPILIEHHI
nepeadoayeHux 3aBlaHb, 0) B3a€MHY BIANOBIJAIBHICTh CTOPIH 332 HEBUKOHAHHS
npuiHATHX 000B’s13K1B [ 14, c. 9].

I'. JlepeB’ssHKO BBaxae, 0 OOOB’SI3KOBUMH €JIEMEHTaMHU JOroBOpY (K1 y
JaHOMY JIOCHIJPKEHH1 OJeprKaiu Ha3By 0a30BHX CHUCTEMO YTBOPIOIOYHUX) €: Yrojaa

CTOpIH; CIPSIMOBAHICTh YTOAM Ha JOCSITHEHHS BIAMOBIIHOTO MPAaBOBOrO PE3yJbTaTy;
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cB0OO/Ia BUpakeHHS Boil cTopiH [4, c. 3]. b. IlyriHcekuii BU3HAYa€e JOTOBIP SK
IOpUJIMYHUANM  3aci0  opraHizailii KOHKPETHUX 3B’SI3KIB CYO’€KTIB  IUISIXOM
BCTAHOBJICHHSI X yYaCHUKaMU B3a€EMHHUX MpaB Ta OOOB’SI3KIB, BUKOHAHHS SKUX
CIIUPAEThCS Ha JaepxkaBHUM npumyc [9, c. 144]. Sk 3a3nauae B. Minami, gorosip €
OaraTorpaHHUM MpPaBOBUM (EHOMEHOM, SKUW OJHOYACHO BHUCTYIA€ aKTOM
MIPaBOBCTAHOBJIEHHS (y HbOMY BHUABIISIETBCS aBTOHOMISA BOJI CTOPiH IIOAO
BpPETYJIIOBAaHHS 1X B3a€MOBIIHOCHMH Ha BJIACHUU pO3CYJl y MeEXaX, JO3BOJIEHUX
3aKOHOM — 1HAMBITyaJibHE MIPABOBE PETYIyBaHHs) Ta aKTOM IpaBopeaizallii (B TaKux
ii popmax, sk goaep)kaHHS, BUKOHAHHS Ta BUKOpHCTaHHS). OTKe, 000B’SI3KOBUM
€JIEMEHTOM JOrOBIPHOT KOHCTPYKIli € aKT 3roAM, SIKUM TO€AHYE BOJI HOro
YYaCHUKIB II0JI0 BCTAaHOBJIEHHSA, 3MIHM a00 TPUIUHEHHS 1X B3a€EMHUX MpaB Ta
000B’SI3KIB Y M€XaX, OKPECICHUX 3aKOHOM, 3aBASKH YOMY MK HUMH yTBOPIOETHCS
MpaBOBUH 3B S130K [7, ¢. 153].

lNocmopapcekuit  komekc Ykpainm (mam — ['K  VYkpaiam) posrisgae
rocrnoJlapcbkuil AoroBip Ak yroay (ct. 174). I3 3aranbHOi Teopii Aep)kaBu 1 MpaBa
BIJIOMO, IO TUIBKA HOPUANYHI (akTH (K 1 MPaBOCYO’ €KTHICTH) € HEOOXITHOIO
YMOBOIO BUHUKHEHHS, 3MIHU 200 MPUNUWHEHHS MPaBOBIIHOCHH. TOOTO TUIbKU yroja
AK TpaBoOMIpHa Jig MOXe OyTH MPaBOYTBOPIOKYUM IOPUAUYHUM (HaKTOM 3
IOpUANIHAME Hacaiakamu. 3rigHo 3 1. 1 ct. 180 I'K Vkpainu 3mMicT TocrogapchKoro
JIOTOBOPY CTAHOBISATH yYMOBHU =~ JIOTOBOPY, ~BH3HAauU€HI yrojow MOro CTOpIH,
CIOPSIMOBAHOIO HA BCTAHOBJICHHS, 3MIHY a00 MPUIHHEHHS TOCMOJAPCHKUX
3000B’s13aHb, SK TMOTOJKEHI CTOPOHAMH, TaK 1 Ti, [0 HNPUUMAIOTHCS HUMH SIK
000B’3KOB1 YMOBH JOTOBOPY BIAMOBIIHO 10 3aKOHOJIaBCTBA.

Tpanuiiiino yMoBamMu AIMCHOCTI JOTOBOPIB SIK PI3HOBUAY YIOJl/MPaBOYUHIB
BBaXXaIOThCS: 1) MOXKIIMBA 1 JO3BOJIEHA METa; 2) HaJIE’)KHE BOJICBUSBIICHHS; 3) CBlIOMA
Ta BUIbHA BOJIs; 4) Halie)KHA TPaBOCYO’ €KTHICTH cTopiH [2, ¢. 203]. A 3micTom
JIOTOBOPY € CYKYIHICTh HOTO YMOB, BU3BHAUEHUX CTOPOHAMU 200 3aKOHOM.

Ha nymky B. Minam, 3araipsHONpaBOBa KOHCTPYKIliSI IOTOBOPY B HANOUIBII
y3araJbHEHOMY BUIJISIII CTAHOBUTH CUCTEMY, SIKA YTBOPIOETHCS 3 TAKUX €JIEMEHTIB:

1) 3romu 100 BCTAHOBJIEHHS, 3MIHM a00 NPUNMHEHHS B3aEMHUX TMIpaB Ta
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000B’A3KiB; 2) 3MICTY JOTOBOPY SIK CYKYIHOCTI MpaB Ta O0OOB’S3KIB, 30BHIIIHBOIO
(dhopmoro BUpakeHHs SIKUX € JOTOBIpHI YMOBH; 3) CTOPiH JOTOBOPY K CYO’ €KTIB, L0
nocsarnu 3roau; 4) MeTu J0roBopy K (OpMHU  YCBIAOMIIEHHS 1HTEpECIB, IO
peani3yloThcs 3a Horo mgomomMororo. HasBaHi CyTHICHI €JI€MEHTH JOTOBIPHOI
KOHCTPYKI[i BHUKOHYIOTb IHTETpaTHUBHY (YHKLIO, OCKUIBKM Jal0Th 3MOTY:
1) kBami(ikyBaTH Ti YU 1HIII CYCHUIBHI BITHOCUHHU K JOTOBIPHI; 2) i1eHTU(DIKYBATH
Ty 4YM IHIIY Taldy3eBy JOTOBIPHY KOHCTPYKLIIO (CaM€ BOHH BIiAJA3€PKAIIOIOThH
cnenudiky BIAHOCHH, MiAJAaHUX MPABOBOMY BIUIUBY); 3) chopMyrItoBaTH IOpUIUYHE
MOHSATTA JIOTOBOPY, TpaHCHOpPMYyIOUHMCh y MOTO 1cTOTHI o3Haku. LI eneMeHTH
HAIMOBHIOIOTHCS CHENU(PIYHUM 3MICTOBUM HABAaHTAKECHHSIM 3aJI€KHO Bl TOTO, SKY
chepy BHOPAIKOBYE JOTOBIp. ¥Yci raiysi IpaBa, J€ 3aCTOCOBYETHCS KaTeropis
«JIOTOBIp», BHOCSITH N0 Hel MEBH1 OCOOIMBOCTI, CBOIO CHenu(iKy, OJHAK CYTHICTb
JIOTOBOPY MPH IOMY 3aJUIIAETHCS HE3MIHHOIO: JOTOBIP — I1I€ aKT 3r0JIM CTOPIH MPO
BCTAHOBJICHHSI 'y MeEXKaX, OKPECICHUX 3aKOHOM, IX B3a€MHUX IpaB Ta O0OB’S3KiB,
SKUM 3MIMCHIOETHCS HUMH 3 TIEBHOIO MeTor (uursiMu). HuHI 11i1a HHU3Ka Traidys3ew,
niarany3eil mpasa (UHUBUIbHE, CIMEWHE, TPYAOBE, OCIOAApPChbKE, aJMiHICTPATUBHE,
MDKHApOJHE TOIl0) MA€ y CBOEMY MPABOBOMY IHCTPYMEHTAPIii O3HAUCHUN MPaBOBUIA
3acid, a caml JIOTOBIPHI BIJHOCUHU CTajdu MOIMYJISIPU30BAHUM  MPEIMETOM
TEOPETUYHUX JOCIHIKEHb, TPOBEICHHS SKUX € aKTyaJIbHUM Ta Ma€ BEIUKE
TEOpPETUYHE 1 MPAKTUYHE 3HAUEHHs [7].

Ha namy nymKy, po3riisiiaroyd NpaBOBUM JOTOBIP SK COILIIAJIbHO-IIPABOBY
CUCTEMY MOKHA BHM3HAUUTH TaKl TOJIOBHI KOMIIOHEHTH, IIOB’s3aHI MDK COOO0
(dbyHKIIOHATPHUMU 3B’si3KamMu ((popMamu  peanizanii mpaBa): YMOBHU JOTOBOPY,
CTOPOHU JOTOBOPY, Yrojia, 3000B’s13aIbH1 MPABOBITHOCHUHHU, IPABOBA METa JJOTOBOPY.

[TincyMoByIOUM BHKJIAJEHE, BBAXKAEMO, 10 MPoOIeMa CTBOPEHHS 3arajbHOIO
MOHATTA Ta 3arajbHOI TEOpii AOTOBOPY IMOCTYMOBO IoOYajia JOCIHIJKYBAaTHUCS SIK
3arajJbHOTEOpeTUYHa. BiAMmoOBIIHO 1OroBip Tpeda po3MIsAATH SK HOPMATHBHO-
MPaBOBY MOJI€NIb, IO CKJIAJA€ThCS 3 KOMIIOHEHTIB-E€JIEMEHTIB CHUCTEMHU (CTOPIH
JIOTOBOPY, ICTOTHUX YMOB JOTOBOPY, YTOAU CTOPiH, 3000B’A3aJbHUX MPABOBITHOCHH,

MPaBOBOi METH JOTOBOPY), MOEJHAHUX MK CO00I0 (YHKIIOHAIBHUMU MPABOBUMHU
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3B’si3KaMH (HOpMaMHM peajizailii rnpasa). ¥ LbOMY acCleKTI JOCHIIIKEHHS JOTOBOPY
J03BOJIUTH 3pO3YMITH MPaBOBY MPUPOJY JaHOTO SBUINA, a TaKOX MIIBUIIUTH
e(DeKTUBHICTh MPaBOBOIO PETYJIOBAHHS BIJHOCHMH Yy BCiX cdepax, B SKUX BOHHU

34CTOCOBYIOTBLCH.
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Komorniy O. M. The treaty as a legal construction.
The article analyzes the treaty as the most flexible legal form, regulating a wide variety of
essentially public relations. The author considers the agreement as a socio-legal system and
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universal legal structure. In the article is considered methodological significance category legal
structure for understanding the nature of the treaty, as well as are analyzed the most common

approaches to the essence of the treaty .
Key words: the treaty, legal structure, legal construction of a treaty, contractual regulation.



Po3mupena anorauist
crarti KomopHoro Ouiekciss Mukosaiiopu4ya Ha TemMy:

«JloroBip ik OPUIAMYHA KOHCTPYKILisD»

Komorniy O. M., Aspiring Degree Candidate, National Academy of Law

Sciences of Ukraine Scientific and Research Institute of State-Bulding, Kharkiv

An extended abstract of a paper on the subject of:

«The treaty as a legal construction»

Problem setting. Today the contract remains the most flexible legal form
(design) which can omocpenctBoBath the public relations diversified in effect. The
contract as the tool of legal regulation along with traditional application in private
law sphere, in modern conditions is applied and in public law sphere (publicly legal
contract). In this connection there is a requirement to investigate the contract as a
universal legal design.

Recent research and publications analysis. Problems contractual jural
relations were recently an object of research of many authors, such as S.Alekseev,
V. Bernaz, O. Dobrovolsky, V. Ivanov, J. Merkulov, V. Milash, M. Nekrasov,
S. Podoljak, B. Puginsky, J. Serkova, I. Spasibo-Fateeva, J. Tikhomirov,
O. Halabudenko, Z. Yudin, L. Javich etc., however for today this question
nevertheless should be defined as scantily explored in a context of the system
approach to the contract and its legal designs that causes an urgency of this article
both in theoretical, and in practical aspects.

Paper objective. The purpose of given article is consideration of a contractual
design and carrying out of the analysis of scientific views on the given problematics.

Paper main body. A term «legal construction» is one of the most widespread
and actively used in researches legists. Thus a concept and essence of legal
constructions are examined by authors from different positions, often for him inlay

different sense, however an idea about importance of this resource of legal technique



gathers often, that testifies to actuality of comprehensive analysis of legal
constructions, going out the specific of mechanism of adjusting of separate institutes
of right.

Composition and description of ingredients of construction of contract are thus
important not only: taking into account system character of legal construction,
impermissible to disengage oneself from the questions of intercommunication
between these ingredients, that often results in unbalance of rights, promises and
responsibility. The variety of contracts in the field of the legal adjusting dictates a
specific in relation to the legal constructions of corresponding contracts.

As marked, to this pores in a scientific concord not produced only idea about
such legal phenomenon, as a legal construction, and in particular, legal construction
of contract. Most scientists position a legal construction as means of legal technique,
means of constructing of right, specific construction of rights, promises and
responsibility in text of normative certificate or other source of right. A legal
construction is examined also as an ideal model of the relations managed by a right.
Not succeeding to the discussion, will take for basis understanding of legal
construction as a legal model of behavior of subjects of corresponding relations.

In relation to the concept of contract, then it should be noted that a contract is
the difficult social and legal system and difficult enough phenomenon that has a few
aspects of understanding : a) legal relationships, 6) a legal fact, B) document that
certifies the fact of conclusion of treaty, r) legal construction that mediate public
relations. At consideration of contract as legal relationships, it follows to pay
attention on his legal maintenance.

Conclusions of the research. The problem of creation of the general concept
and the general theory of the contract gradually began to be investigated as general-
theoretical. Accordingly the contract needs to be considered as is standard legal
model which consists of system components-elements (the parties of the contract,
essential treaty provisions, the agreement of the parties, obligations jural relations,
the legal purpose of the contract), connected among themselves functional legal

communications (norms of realisation of the right). In this aspect contract research



will allow to understand the legal nature of the given phenomenon, and also to raise

efficiency of legal regulation of relations in all spheres in which they are applied.
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