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VY Hayli HUBUIBHOTO MpaBa MNHUTAaHHA IOPUAMYHOI MPUPOAU BIAMOBHU BIJ
Cy0’€KTMBHUX TIPaB HE € OKPEMUM IIpeaAMeTOM JociimKkeHHs. Cepea HayKOBIIB HOTO
BuByanin M. M. Arapkos [1], I'. Banscman [4], FO. C. T'ambapos [6], H. A. ['pumm
[10], M. O. €roposa [12], I. B. Crnacu6o-®ateena [20] Ta 1H.

[Tig yac o3HalOMIJIEHHS 3 MO3UIIISIMA BYEHHUX 3 I[LOTO MUTAHHS 3BEPTAIOTh HA
cebe yBary Taki TEpPMIHH, SIK «IPABOUYMHY, IPUHIMI», «POMOPSIUUN aKT»,
«IOpUAMYHA  J1s»,  «IOTOBIP»,  «PO3HOPSKEHHS», «OAHOCTOPOHHIA  aKT»,
CIOPUAMYHUN  aKT», «3asBa 0coOW», «BHpa3 OaxaHHA», «OJHOCTOPOHHE
BOJICBUSIBJICHHS», «YMHUCHA BTpaTay», «BUPa3 BOJI», «TEXHIKO-IOPUIAUYHUN METO»,
«CaHKITIS», «3aX1] OTIEPATUBHOTO BILJIUBY.

[le cBiAYUTH, 0 B UMBLIICTULI BIICYTHS €MHA TOYKA 30pYy 11010 BUZHAUYCHHS
MPaBOBOi MPUPOJX BIIMOBHU BiJ MpaBa, 1[0 3yMOBJIIOE HEOOXITHICTh Ii I€TaTbHOTO
JOCIIIKeHHsI. 3’sICYBaHHS IOPUAMYHOI MPUPOJM BIIMOBU BiJl MpaBa Ma€ BaKJIUBE
MpPaKTUYHE 3HAYEHHS, OCKIIbKH J03BOJII€ BU3HAYMTH BIAMOBIJIHI HOPMH IpaBa, 110
MONIIMPIOIOTH CBOIO JI110 Ha ii (BIAMOBY BIJl ITpaBa) peryJatOBaHHS.

AHani3 TOYOK 30py BUEHHUX 3 JAHOTO MHUTAHHS HAJA€ 3MOTY BHOKPEMUTHU JIBI
MO3UIIIT IOAO0 IOPUIUYHOI TPUPOM BIIMOBH BiJ] MpaBa: ii pO3yMIHHSA SIK MPABOUYUHU
Ta KBaji(ikaiis BiAMOBU K IHIIMX PI3HOMAHITHUX MPABOBUX SIBUI — MPHUHIIUILY,
METOY, FOPUAUYHOTO aKTa TOMIO.

Tak, na gymxy FO. C. 'ambGapoBa, Hi BiIUyKEHHS, H1 3pEUCHHS BiJl IPaB HE €
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tomo. lle nuiie npunyunu, Mo BUCTYyNalOTh B PI3HUX IOPUIUYHUX MPABOYMHAX Y
olleKl abo Jepenikiii — MNpu pPeyoBUX MpaBax, ab0 NPOIIEeHHS Oopry — mnpu
3000B’s13aIbHUX, 200 (POPMAJIBHOIO 3pEUYEHHS B CIIaJKOBOMY IpaBi Ta iH. Tomy Hi
JUTSL BITUYKEHHSI Y BY3bKOMY CEHCI1, H1 JJIsl 3p€YEHHS BiJ MpaB HE MOXHA U TyMaTu
PO 3arajibHE BUEHHS IIOJI0 YMOB JIACHOCTI, 3IMCHEHHS 1 HOPUANYHUX HACIIIKIB
HaJIeKHHUX 10 HUX BITHOCHH [6, . 649-650].

OpnHak Taky MO3UIII0 HaBPSJ Y4 MOXHa MiATpuMatu. BinmoBa He Moxe OyTu
BU3HAHA TMPUHIMUIOM, OCKUIBKM I OCTaHHIM Yy Teopii mpaBa pPO3yMIEThCA
OCHOBOTOJIOKH1 3araJiIbHONPUIHATI HOPMH, IO BUPAXaIOTh BIIACTHUBOCTI MpaBa 1
MalTh BHUIIY IMIEPATHUBHY IOPUJUYHY CHUIY, TOOTO BUCTYIAIOTh SIK HE3amepeyHi
BUMOI'M, WI0 BHCYBalOTbCS JIO YYacCHUKIB CYCHUIBHUX BIJHOCHH 3 METOIO
BCTAHOBJICHHSI COIlialbHOTO KoMipoMmicy [19, c. 258]. 3 BullleHaBEIEHOTO BUILIHBAE,
0 Kareropii «BiAMOBa» HE BJIACTUBI TaKl O3HAKH, SK OCHOBOIIOJIOXKHICTD,
3arajJibHONPUUHSTICTD, BUILIA IMIIEpAaTUBHA IOPUIUYHA CUJa TOIIO.

Jlesiki BYE€H1 IOpUJIMYHY MPUPOAY KaTEropii «BIAMOBa» BU3HAYAIOTh SIK
CaMOCTIWHMM, crienu(piuHUM ¥ OJHOYACHO MAaJOJOCHIIKCHUN mMexHIKO-IOpUOUYHULL
MemoO PETyJIIoBaHHS CydacHOi TIpaBoBOi miicHocTi [8, c¢. 72]. Ilim metomom
MIPAaBOBOI0 PETYJIIOBAHHS PO3YMIETHCSI CYKYIHICTh CHOCOOIB, MPUHOMIB 1 3ac00iB
MIPABOBOTO BIUIMBY Ha CYCIUIBHI BigHOCHHH. Ile 3a00poHH, 103BOIH, 3000B’I3aHHS,
3a0X0YCHHS, pekomMeHaanii, mokapansas [19, ¢. 356]. ToOTo 11e 3araabHi aOCTpPaKTHI
3aco0M TMPaBOBOTO PETyJIOBaHHA. BullleHaBeJeHE BU3HAYCHHS «IOPUIUYHOT
BIJIMOBHY» CYNEPEUUTH ii CyTi. AJI’Ke BIIMOBA BiJl IpaBa € peaizaiiero 0co000 CBOro
Cy0’€KTUBHOIO MpaBa, a OTXKE, € BUIBHUM ii BOJICBUSIBICHHIM.

3anepeuyrour po3yMiHHS BIIMOBH siK ipaBouuny, /1. JI. ' pumm 3BepTaB yBary
Ha Te, IO IOPUIWYHUMH TMPABOUYMHAMU HE BHUYEPIYETHCS KOJO JO3BOJICHUX
IOpUJIMYHUX aKTiB. 30KpeMa, BiJi MPaBOUYMHIB HEOOXIAHO BIAPIZHATU TaKl peaibHl
pO3nopsoyi akmu, B SIKUX TPOSBIISIETHCS BHUKIIOYHUNM BIUIMB OCOOM Ha MPEIMETH
30BHINIHBOTO CBITY (Hampukiaa, occupation rei nullius, derelictio (To6To BigMoOBa Bif
npaBa BinacHocTi)) [10, c. 89]. 3acTocyBaHHSI OHATTS «PO3MOPAIUL aKTH» y cPepi

MPUBATHOTrO TpaBa MO0 pealizalii MPaBOMOYHOCTI MPUBATHOI 0coOu (30KpeMma, y



dbopwmi derelictio) € HenouimbHuM. Tak, 3rigHO 3 Haka3oMm JlepKaBHOTO KOMITETY 3
MUTaHb PETYIATOPHOI MmoJiTUKK Ta mianpuemHunrBa «lllomo opranizamii po6oTu
MICIIEBUX Ta PETiOHaJbHUX ranxy3eBux paa nignpuemiiB» Bia 03.07.2009 p. Ne 117
70 PO3MOPSAIYUX aKTIB HAJNEXKATh PIMICHHS, PO3MOPSIAKEHHS, NTOPYUYEHHS Ta I1HII
JOKYMEHTH  MICIIEBUX  OpraHiB  BHUKOHABYOi  BJajJHW, OpPraHiB  MICIIEBOTO
caMOBpsilyBaHHS Ta ix mocaaoBux ocid [17]. Takum wyumHOM, ocoba y cdepi
MIPUBATHOTO MIpaBa HE MOXKE BUJIABaTH PO3MOPSIUUX AKTIB, OCKIJIBKH HE MA€ CTaTyCy
1oCcajioBoi ocoOM, a OTKe, HE HaAlIeHA BIAMOBIAHUMH IMOBHOBakeHHsAMH. [IpoTe
AKIIO PO3YMITH PO3MOPSHKEHHSI K OJIHE 3 MPAaBOMOYHOCTEW BIIACHWKA (TOpsia 3
BOJIOJIHHSAM Ta KOPHCTYBaHHSM), (K€ Yy LHBUIBHOMY MpaBl TIyMauUTbCS SIK
MOXJIMBICTh BUSHAYUTHU IOPUJIUYHY JOJIIO PEeYi, BIIMOBY Bijl IpaBa MO>KHA BBaXKaTH
MIPaBOYMHOM.

3okpema, y HiMenbkoMy IIMBUIBHOMY YIJIOXKEHHI TMiJ PO3HOPSIKEHHIM
PO3YyMIETHCS BOJIEBUSABIICHHS, SIKe O0€3M0cepeIHhO BUKIIMKAE BTPATY MpaBa abo 3MiHY,
mo OOTsHKye TmpaBo (IOPUAWYHUM TPABOUYMH), 3a JOMOMOTOI0 YOr0 BOHO
0e3rnocepe/IHbO MEPEHOCUTHCSA, OOTSIKYETHCSA, 3MIHIOETHCA a00 MPUIUHSAETHCS.
BinmoBa € ogHMM 3 BUJIIB PO3MOPSAJIKEHb, a OTXKE IOPUIUYHUM MPABOUYUHOM [7,
c. 175].

B. A. YMoBa y mIMpoKkoMy CEHCI MOHSTTS JIOTOBOPY JIapyBaHHS BIIHOCUTH J10
HBOT'O BIIMOBY BiJl HAOYTTs MpaBa, KOJM BiJ I[bOTO OTPUMY€E BUTOAY iHIIA ocoda [21,
c. 5]. IlpoTe Takmii miaxix He Oe33amepeyHrid, OCKUTBKU CIIJTBHOK O3HAKOK TaKHUX
MPaBOYMHIB, SK 3alOBIJaIbHUN BiJKa3 (JieraT), NPU3HAYEHHS CIAAKOEMIS, SKI
HaBOJMWTH aBTOP MOPSJ 13 BIIMOBOIO BiJl JOTOBOPY SIK IPOSIBY JapyBaHHS, € JIUIIEC
0€30IJIaTHICTh, 110 HEJOCTAaTHbO JUIsl iX BHUOKPEMJIGHHS Ta 3akKpiIUICHHS Y
CaMOCTIMHOMY MOHATTI. TuUM OLUIbII, 10 BYEHA CTBEPIXKYE MPO HEJOMYCTUMICTD
BBa)XAaTU JJAPYBaHHSIM Y BJIACHOMY CEHCl LIbOTO CIIOBA T€, KOJU OJIHa 0cOo0a TUIbKH
YIYCKAa€ MOKJIMBICTh MPUPOIIECHHS CBOTO MaifHa, BiJl YOr0 OTPUMYE BHUTOJY iHIIA
ocoba. XTO BIAMOBISETHCS BiJl OJTHOTO MPUPOIIEHHS CBOIO MaifHa, TOM HE 3MEHIIYE
OCTaHHE, a TUTLKU HE 301Iblye Woro. OJHUM 3 BUMAAKIB BIIMOBH BIiJI MOXJIHUBOTO

MPUPOILECHHS MailHa € 3pEYeHHs BijJ CHAAUMHA ab0 BIAMOBHU BIJl 3aMOBIJIaJbHOTO



BiJIKa3y, BHACIIJIOK YOr0 CHAJAIIMHY YM JieraT oTpuMye iHma ocoba [21, c. 70-71].
TakuM YWMHOM, KaTeropis «BIIMOBa» PO3TISJAETHCS K O0apyeamHs y UIUPOKOMY
PO3yMiHHI, TOOTO € TOrOBOPOM BIANOBIAHO 10 cT. 717 LK.

B. II. I'pibanoB BigMOBY 0c001 y 3axuCTi mpaBa, IO 3IMCHIOE HOTO Y
MPOTUPIUYl 3 MPU3HAYCHHSIM pO3IISAAE SIK YUBLIbHO-NPABOBY CAHKYIIO 3 TIEIO
0COOJIMBICTIO, IO BOHAa Ma€ BiHOCHO-BM3HaueHuil xapaktep [9, c. 64]. ¥V 1K
MICTUTHCS JIUILIE OJIHA HOpMa, a came 4. 3 cT. 16 1K, sika nepenbavae, 1o cym Moxe
BIJIMOBUTH y 3aXMCTi IIUBUILHOTO IIpaBa Ta IHTEpECY 0COOU B pa3i MOPYILICHHS HEIO
MOJIOXKEHb YacTUH Jipyroi — m’sitoi cT. 13 uporo Komexkcy (4. 3 cT. 13 MicTUTh
3a00pOHY 3JI0BKHBAHHSI IIPABOM ).

Mix iHIIMM, TYT HEOOXITHO 3BEPHYTH yBary Ha Jesikl OCOOJMBOCTI TakKoi
BimMoBH. [lo-mepie, 1i cy0’€KTOM € MEBHUM JiepKaBHUN opraH B 0co01 MOCaaoBOl
ocobu. Ilo-apyre, ocoba He BIIMOBISIETHCA Bl CBOTO IpaBa, a HABMAKH, 1l MOXe
710 SIKOTO 3BEPHYJIACH 3a 3aXMCTOM CBOTO IpaBa 0coba, sika 3A1MCHIOE HOTO BCyneped
3 NPU3HAYCHHSIM (3JIOBXKHMBA€E IMPAaBOM) MOke o0patu (opMy BIIIMOBH y 3aXUCTI
mpaBa, sKa 3aJIeKUTh BIJ XapaKTepy KOHKPETHOIO BHUMNAJKY 3JIOBKUBAHHS
(HanmpuKkiaa, BIIMOBA Yy MPUMYCOBOMY 3/1MCHEHHI IpaBa, BiAMOBAa y BU3HAYECHOMY
crioco01 3axucty mpasa). [lo-ueTBepre, A Takoi BIAIMOBU BaXXKJIMBOIO € MijcTaBa il
3aCTOCYBaHHSI — 3/1MICHEHHSI 0COO0I0 CBOTO MpaBa BCyIepey 3 HOro MpU3HAYEHHSM.
BpaxoByroun BullleHaBeJeHI OCOOJMUBOCTI, BBAXXAEMO, 110 TAaKy BIJIMOBY IE€BHOIO
MIPOI0 MOJKHA PO3TJSAATU SIK IUBUIBHO-NIPABOBY CAHKIIIIO, OCKUIBKUA 1i CYTHICTb
MOJISITA€ Y HACTAHHI HECIIPUATIMBUX IOPUANYHUX HACIIJIKIB.

[nmi  HaykoBHI  BIIMOBY  yIpaBHEHHX 0ci0 y  3000B’A3aJbHUX
MPaBOBIJHOIIEHHAX BITHOCATH A0 3aX00i8 ONepamu8HO20 6niugy, OB’ A3aHUX 3
BIIMOBOIO BUMHATH IEBHI [Iii B IHTEpecax HEBUIPABHOIO KOHTpAreHrta (3aXxoau
BiAMOBHOro xapakrepy) [9, c. 110]. Opnak icHye ICTOTHa BiJMIHHICTb
OJTHOCTOPOHHBOIT BIJIMOBHU BIJI 3aXOJi1B ONEPAaTUBHOTO BIUIMBY. BoHa mosisirae B
HACTYMMHOMY: SIKIIO OCTaHHI 3aCTOCOBYIOTHCA TUIBKM Y pa3l HAasBHOCTI (akTy
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MO’K€ 3aCTOCOBYBATHCA ¥ y BHUMNAJKaX, KOJU TAKOTO MOPYIIEHHS TOTOBIPHOTO
3000B’s13aHHs He icHye. Ha 1o ocoOnuBicTh 3BepTaB yBary i B. II. I'pibanos,
SKUU 3ayBa)KyBaB, 110 MepeadadyeHi 3aKOHOM BUMAJKU OJHOCTOPOHHBO1 BIIMOBH
BiJl JIOTOBOPY HE 3aBXKJIM € 3axoJaMu OIEpaTUBHOrO BIUIMBY. BiamoBa Bij
JOTOBOPY MOXe€ OyTH BIJHECEHa J0 UMX 3aXOJIB JHUIIE TOJl, KOJIU BOHHU
3aCTOCOBYIOTHCS YIPABIECHOIO 0CO00I0 Yy BIAMOBIIb Ha MOPYUIEHHS OOOB’S3KY
IHIIOIO CTOPOHOMO. SIKIIO 3aKOH JOIMYCKa€e BIAMOBY BiJ JOTOBOPY «y OyIb-sKUUI
gacy, TOOTO HE3alle)KHO BiJl MOPYUICHHS JOrOBOPY I1HIIOK CTOPOHOIO, BIIMOBY
BiJl BHUKOHAHHS JIOTOBOPY HEOOXIAHO pO3risAaTH Juile SK Ccrnocid
OJTHOCTOPOHHBOTO MPUIMHUHEHHS 3000B’sI3aHHS, aje HE SK 3aXiJ ONEepaTUBHOTO
BIuBYy [9, c. 111].

TakuM 4YKWHOM, MOHATTS «8IOMO6a BI0 002060py» € WIMPIIUM HDK TOHSTTS
«BIOMO8a 8I0 002080pY V pa3zi 1i020 NOPYUEHHS (K 3aXi0 ONepamusHo20 GNJIIUBY)Y.
OnHOCTOPOHHS BIJIMOBAa BiJi BUKOHAHHS JOTOBOPY, SIK 1 3aXOJU OMNEPATHUBHOIO
BIUIUBY € OJHOCTOPOHHBOIO JI€I0 YNPABHEHOI CTOPOHH JOTOBIPHOTO BIJHOLIEHHS.
BinMoBa 3aCTOCOBYETBCS O MPABOMOPYIIHUKA O€3MOCEPEAHBO CAMOIO YIIPABHEHOIO
0co0010 0€3 3BEpHEHHs J0 BIAMOBIAHUX JepKaBHUX opraHiB. lle cBiguuTh mpo Te,
110 3aXO0JM ONEPATUBHOTO BILUIMBY HaJEXKaTh 10 OJHOCTOPOHHIX MpaBounHIB. Lliel x
nymku notpumyethes 1 M. O. €roposa [12, ¢. 372].

HartomicTh icHye ¥ TBEpIXKEHHS, 110 3aXOAU ONEPATUBHOIO BIUIMBY, 30KpeMa
MPUTPUMAHHSI, HE MOXKHA BIJIHECTH JO OJHOCTOPOHHIX MPAaBOYMHIB HA Tiil MIACTaBI,
[0 MpU NPUTPUMAHHI HE BiIOYBA€TbCS BUHUKHEHHS, 3MiHA a00 MNPUIUHEHHS
MBUIBHUX TPaB 1 000B’SA3KIB, 5K 11¢ Ma€ OYTH Yy pa3l BUMHEHHS paBo4YuHy [35, c. 45].
3 L1€10 TOYKOKO 30py HE MOXHA MOTOAUTHUCS, OCKUIBKM HACIIIIKOM MPUTPUMAHHS €
3MiHA TOJIOBHOTO JIOTOBIPHOTO BIJHOIICHHS Yy BUIISIAI TUMYAacOBOI (YacCTKOBOT)
BIJIMOBM YNPAaBHEHOI CTOPOHHU JOTOBOPY BiJi BHUKOHAHHS CBOiX OOOB’A3KIB 3
nepeaHHs MPeIMETY MPUTPUMAHHSL.

T.B. boanap miag mpaBOMIpHOIO BIAMOBOIO pO3yMi€ TependadeHy J0roBOPOM
a00 3aKOHOM peaii3allil0 YYaCHMKOM IMBUIBHUX BIJHOCHH HAJIEKHOTO HOMY

cy0’€KTUBHOIO MpaBa Ha BUMHEHHS IOPUIUYHO 3HAUYUMO1 i [3, c. 23].



HailinomupeHimow cepen IUBUIICTIB € OayeHHs BIIMOBHU SIK npasoyuny. Tax,
I'. BanbcMan posrisiiae BiAIMOBY (3pE€UeHHSs) SIK MPABOYMH, OCKUIBKH BOHA € JIEI0 —
IOPUJAYHUM BOJIEBUSIBICHHAM [4, ¢. 127].

[. B. Cnacubo-®areeBa 10XOIUTh BHUCHOBKY, IO BiJIMOBa BiJl MpaBa €
MPaBOYMHOM, BPAxOBYIOUM Ce€pejl IHIIOTO Te, IO B IHMBLILHOMY 3aKOHOJABCTBI
MICTSTBCS BKa3IBKM Ha HIKYEMHICTHh BIJIMOBH BijJ IpaBa; BiAMOBIIHO TEPMIHOJOTISA
PO HIKYEMHICTh 3aCTOCOBY€EThCS JiHiie 10 paBounHiB (cT. 215 1K) [20, c. 95].

M. M. Arapkos [1, c. 90], A. A. loraucen [11, c. 2], K. H. AnHHeHKOB [2, C. 62]
TaKOXX 3BEpPTAlOTh YyBary Ha BOJECBUSIBICHHS OJHIEI OCOOM TMpPU BUYMHEHHI
OJIHOCTOPOHHIX MPaBOYMHIB, C€pe]] AKUX HA3WBAIOTh 1 BIAMOBY BiJl CHAIIMHU Ta 1H.
Amnanoriyny no3unito 3aiimae [[. 1. Meiiep, sikuil Bka3zye Ha Te, 110 OJHOCTOPOHHI
MPAaBOYMHU TMPUITYCKAIOTh MOPUANYHY 110, COPSIMOBAaHY Ha 3MIHH ICHYIOUHX
IOPUJIMYHUX BIJTHOCHMH 1 BUMHSIOTHCS OJIHIEIO 0co0oro. Hampukian, 3peueHHs Bif
CHIAJIIIUHHU, IPUUHATTS CHAAIIMHA — MPABOYNHU OJHOCTOPOHHI [16, ¢. 138].

MoskHa CTBEpIKYBaTH, IO HAYKOBI1 J0 TUMOBUX MPHUKIIAIIB OJHOCTOPOHHIX
MPaBOYMHIB BIJTHOCATH BIIMOBY BiJ NPUNUHATTS CHAIUIMHU, BIAMOBY BiJl TpaBa
MEePEBAXKHOI KYMiBI1 BIIUYKYBaHOT YACTKH y MPaBl CyMICHO1 BIACHOCTI.

[Ipote He 3aBXKIM LUBLIICTA MPU PO3KPUTTI KATETOPil «BIAMOBUY» (3PEUCHHS)
BXKHUBAIOTh O€3MOCepeIHbO MOHATTS «mpaBouun». Tak, J[. 1. Meilep 3a3Hauae, 1o
3pedeHHs BiJ MpaBa MPEACTABIAETHCI 00HOCMOPOHHIM aKmom Moro cyo’ekrta [16, c.
261]. M. O. €ropoBa OJHOCTOPOHHIO BIJIMOBY BHU3HAYa€ SIK MOPUOUUHUL aKM
peanizaiii cy0’ektuBHuX mpaBa [12, c. 328]. ToOTO BigMOBa BHU3HAYAETHCSA uUepe3
MOHATTS akTa (OJHOCTOPOHHIM, IopuANYHUN). [le moB’s13aH0 3 THM, 10 cepel BYUSHUX
HEMA€ €JIMHOI TOYKHU 30PY 11010 B)KUBAHHS MOHATTS «IIPABOYHH.

[Ile B. I. Cwunaiicbkuii 3BepTaB yBary, IO TEPMIH «IIPaBOYUH» JOBOJI
HETOYHMI 1 3a3HayaB, IO MPABOYMH Nepeadavyae BUpa3 BOJI JIBOX CTOPIH, TOMII SIK
IOpUJIMYHUN aKT BKIIIOYA€E B ceOe K BUPa3 BOJII ABOX CTOPIH, TaK 1 BUPA3 BOJI1 OJIHIET
ctoponu [18, c. 23]. BiamoBa Bij mpaBa HaJIEXUTh JO OJHOCTOPOHHIX MPABOYMHIB,
OCKUTbKM MICTUTh BOJIEBUSIBICHHS OJHIET ocobu. Tomy Oyno © mpaBUIIbHIlIE

BXKUBATH TEPMIH «IOPUAUYHHUI aKT» SIK TOHATTS OUIBII IIMUPOKE, HIXK TMOHATTS



«topuanuHui npaBouun» [18, c. 135]. Takoi xx qymku norpumysascs it 1. I. Meliep,
Bi/I3HAYAIOUU, IO MOHSTTS «IIPaBOUYMH» HE Ma€ MEBHOrO IOPUIAMYHOIO 3HAYECHHS;
MPOTE YacTIlIe 3a BCE MiJl MPaBOUYUHOM PO3YMIEThCA JOTOBIp ab0 B3araji Oyab-sika
yroga [16, c. 137].

Hanpukian, B. I Cunalicbkuil BU3SHAYa€ IOPUIWYHAN aKT K BOJIEBHUSBIICHHS,
703BOJIEHE 1 0€3MmocepeHbO CIIPSIMOBaHE Ha Oy/b-sIKU IOPUIMYHI HACHIIIKU, TOOTO Ha
BUHUKHEHHSI, MPUIMHEHHS YW 3MIHY MpaB ocoOu. Takoxk Mil IOPUIAYHUM aKTOM
pPO3yMI€ThCSI BUSABJICHHS MPUBATHOI BOJII MPO Te, 100 BIIOME MPaBO BUHUKIIO,
NPUMMHUIOCH, M 3MiHWIOCH [18, ¢. 151]. V cyuacHiél Teopii nepxaBu Ta IpaBa
3arajibHONPUUHATUM € TOAUT IOPUIMYHUX [ HA IOPUAUYHI aKTH Ta IOPUJIAYHI
BuMHKU. FOpuInUyHiI aTh BU3HAYAIOTHCS $K Jii, MOB’si3aHI 31 BCTYNOM OCOOU B
KOHKPETH1 MPaBOBITHOCUHU 3 HAMIPOM JOCSTTH MEBHOTO IOPUANYHOTO HACTIAKY [19,
c. 558].

OT1xe, 3 BUILIEHABEJECHOTO BUILIUBAE, 110 M1 BUSHAYCHHSIM IOPUIUYHOIO aKTa
MOXe po3yMmiTucs mpaBourH. 3a 4. 1 ct. 202 11K mpaBoumH BH3HAYaETHCS 5K 1S
oco0u, crpsiMOBaHa Ha HaOyTTsA, 3MIHY a0O MPUINMHEHHS IUMBUIBHUX IIpaB Ta
000B’ A3KIB.

ToMmy BUCHOBIIOBaHHS 3 MPUBOJY BIIMOBH (3p€UEHHS) K IOpUANYHOIL 1ii [13
c. 448], oAHOCTOPOHHLOI'O BOJIEBUSIBICHHSI aKTUBHOTO cy0’ekTa ab0 BHpaszy BOJIi
yroBHOBaxkeHoro [14, c. 15] sax 3asBu ocobu [10, c. 78], Bupa3 ii 6axanns [15, c.
336] He cynepeyarh OAUEHHIO BIIMOBH SIK OJJTHOCTOPOHHBOTO MPABOYHHY.

Kpim Toro, nesiki HayKoBIlI JETali3yIOTh PO3YMIHHS BIIMOBH SIK MPABOYUHY
IUISIXOM BKa31BKM Ha WOT0 OJHOCTOPOHHIM XapakTep, OCKIIbKHU MOHSATTS MPaBOYUH
OXOIUTIOE TaKOX JBO- Ta 0arato CTOPOHHI MpaBo4YuHU. | 1€ aOCONIOTHO BIPHO,
OCKUIbKH, MO-MepIIe, BIH € BOJICBUSIBIICHHS OJHI€I cToponu. Ilo-gpyre, Takwmii
MpaBOYMH CHOPSIMOBAHMM Ha NPUIMHEHHS IpaBa B PEUYOBUX IPABOBIIHOCHHAX
(BiZMOBa BiJ IIpaBa BJIACHOCTI, BIJ CEPBITYTY Ta 1H.) Ta 3MiHY a00 MPUIUHEHHS — Y
3000B’s3a1bHUX (B1IMOBA BiJ] BUKOHAHHS JOTOBOPY, BiMOBa Bij aorosopy). Ilo-
TpETE, BUYMHEHHSM OJIHOCTOPOHHBOTO MpPaBOYMHY 0OcO0a MOXE BIJIMOBUTHUCS Bij

CBOIO TMpaBa, OyAy4Yd CTOPOHOIO JOTOBIPHOTO TpaBoOBigHOIIEHHS. Hampukmnan,



OJIHOCTOPOHHS BIIMOBA BiJ JOTOBOPY HIAPSIAY MOXKE 3[1HCHIOBATUCS 3AMOBHHKOM Y
MIAPSIAHOMY MPaBOBIAHOIIEHHI (4. 4 cT. 849).

TakuMm 4MHOM, PI3HOMAHITHI MOTJSAUM BUYEHHUX MIOJI0 BU3HAYEHHS MPAaBOBOI
MPUPOJIU KaTeropii «BIAMOBHU» CBIAYaTh MpO 11 CKIAIHUM XapakTtep. BoaHouac

BBa)Xa€EMO 32 HEOOX1THE PO3YMITH ii IK OJTHOCTOPOHHIN MPABOYHH.
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Ypazosea A. A. FOpuandeckasi NpUpPoOAa KATETOPUH «OTKa3».

B cmamve uccnedyemca npagosas npupooa Kamezopuu «OmMKaA3s» 8 paicOaHCKoM npase.
Paccmompenvr u npoananuzuposanvl HayyHvle 3aKIIOYEHUS NO BbIULEYHOMAHYIMOMY 60NPOCY C
Yenvlo e20 NONHO20 OC8euwjeHUus ¢ pasHulx cmopoH. Kak cnedcmeue, eviachenue 0puouyecKoll
APUPOObL Kame2opuu « OMKa3y.

KaroueBble ciioBa: 0TKa3, caeika, IOPUANYECKUI aKT, TPaBoBasi MPUPOJIa, OJJHOCTOPOHHEE
BOJICH3bSIBJICHHUE.

Urazova H. Legal nature of the category «waiver».

The article examines the legal nature of the category of «waivery in civil law. Considered
and analyzed scientific opinions regarding this issue to its full illumination from different sides. As
a result, clarification of the legal nature of the category «waivery.

Key words: waiver, transaction, legal act, legal nature, unilateral expression.
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