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Abstract

The article addresses the issue of identifying the persons entitled to initiate
reviews of court decisions on newly discovered circumstances, as it has emerged
in the Supreme Court practice. The author employs methods of analysis and
synthesis, as well as systemic-structural and logical-legal methods, in addition
to teleological and evolutionary interpretations of the European Convention on
Human Rights (ECHR) practice. The article is structured in two parts. The first
part analyzes the approaches developed in the practice of the European Court
of Human Rights regarding the content of the right of access to court (Article 6,
paragraph 1 of the ECHR). It concludes that this right is not absolute and may be
subject to restrictions that comply with the principle of proportionality. This right
encompasses not only the right to lodge a claim, but also the ability to initiate a
review of a court decision. The ECHR recognizes appeal review as the minimum
standard, while other types of review (cassation, review of court decisions on
newly discovered or exceptional circumstances) are extraordinary, and therefore
may be subject to more stringent restrictions. Legitimate restrictions include,
for example, time limits for appeals, requirements for the content and form of
such appeals, and a limited scope of individuals who are entitled to initiate the
relevant type of review. The second part of the article examines the legitimacy
of restricting access to court within the review of court decisions on newly
discovered circumstances for persons who did not participate in the case, but
whose rights, freedoms, interests, and/or obligations were determined by the
court. It is argued that excluding these individuals from those who can initiate
the relevant review is proportionate. However, where such persons have joined
the proceedings at the appeal or cassation stage, acquiring participant status
in the case, they should also be granted the right to initiate a review based on
newly discovered circumstances.

Keywords: access to court; right to a fair trial; European Convention on Human
Rights; European Court of Human Rights; review of court decisions on newly
discovered circumstances; civil proceedings.
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AHorTauisa

Cmammsi npucgsiueHa npobnemi 8usHaueHHs cyb’ekmHozo ckaady ocib, sKi
Mmamome npaso iHiyirogamu nepeansio cyoosux pilleHb 304 HOB08USIBNEHUMU
obcmasuHamu, wo euHukaa y npaxmuui Bepxoerozo Cydy. Bukxopucmaro
Mmemoou aHAM3y ma CuHmMesy, CUCMEeMHO-CMPYKMYpPHUIL ma Jl02iKo-ropuUouy-
HUli Memoou, a makKo’>K Memoou Mmeseoso2iuH020 Ma e80JIHUILIH020 MAYMA-
ueHHs npakmuku €CIIA. CmpykmypHo cmammsi ckaadaemuscsi 3 080X UACMUH.
Y nepwiti uacmuHi 30ilicHeHo aHani3 nioxoois, siki ckaanucs Yy npaxmuyi €CIIA
uio0o 3amicmy npasa Ha docmyn 0o cyody (n. 1 cm. 6 €KIIN). Cchopmyneoearo
B8UCHOBOK, W,0 Npaeso Ha docmyn 00 cyoy He € AbCONIOMHUM, A MOXKe nidaseamu
00MeIKeHHSIM, UL0 Maomb gidnogioamu npuHyuny nponopuyitinocmi. Lle npaego
0XONJII0E He iUULe NPAso HA 38epHEHHsL 00 cyoy, ane Ui MOXU8ICMb iHiYyiroeamu
nepeansio cyoosux piuuetsb. MiHimanoHum cmaHoapmom Yy ybomy sunaoxy €CIIA
B8U3HAEMbCSL ANeNAYIUHUN nepeansid, 800HOUAC THWL 8UOU nepeansidy (Kacayili-
Hull, nepeansi0 cyoosux piuleHb 3a HOB08USIEIEHUMU AO0 8UKIIOUHUMU obcma-
BUHAMU) € eKCMPAOPOUHAPHUMU, MOMY 00 HUX MOIKYMb SCMAHOBAIO8AMUCS
b6inbul cyeopi obmerkeHHs. [lo ne2imumMHUX 0bmerkeHb, 30Kpema, HALeiamob
8CMAHOB/IEHT 8 3AKOHI CMPOKU OCKAPIKEHHSl, 8uMo2U 00 3micmy ma popmu
anensyitiHol abo KacauiliHoi ckapau, obmereHe KO0 0Cib, KL MOXKYMb THIYIIO-
eamu 8i0No8iOHUlL U0 nepeansidy. Y Opyeili uacmuHi po32nsi0aembest NUMAHHSL
Jle2imumMHOCmi 06MeIKeHHSL npasa Ha docmyn 00 cyoy nio uac nepeansdy cyoo-
8UX pllleHb 30 HOBO8USIB/IEHUMU obcmasuHamu 05t 0Cib, sSIKi He bpanu yuacmo
Yy cnpasi, 00HaK cyo supiuuue NnumaHHst npo ix npaea, ceoboou, iHmepecu abo
0608’s13KuU. [o8o0uUMbBCSl, U0 BUIIHOUEHHSL 3a3HaUeHUX ocib i3 Kona cyb’ekmis,
KL MO2KYmb HiYiroeamu 8i0nos8ioHull eud nepeansidy, € nponopuitiHum. IIpome
Yy sunadkax, Koau maki ocobu ecmynuaiu Yy npoeaorkeHHss Ha cmadii aness-
yitinozo abo KacauiliHozo nepeansidy, Habyswu cmamyc YyuacHuka cnpasu, im
Mae Haoasamucst makoiK npaeo iHiyiroeamu nepeznsd 3a HOB08USIBNEHUMU
obcmasuHamu.

Karo4oBi caoBa: docmyn 0o cyody; npaego Ha chpagediusull cyoosuil po3ansio;
€Eeponelicbka KOHBEHUIsL NPO 3axXUCm Npae JIHOUHU | OCHOB0NOJIO0AHUX c80600,
Esponelicokull cyo 3 npaeg NOUHU; nepeanisi0 cYyoo8uX pilleHb 3a HO8o8Us8le-
HUMU 06CcmasuHAMU; YUBLIbHE CYOOUUHCMEO.
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Introduction

A review of a court decision on newly discovered or exceptional
circumstances is an extraordinary type of review of decisions that have
become res judicata. Applications for a review of a court decision on newly
discovered circumstances, as defined in paragraphs 1-3 of Part 1 of Art. 424
of the Civil Procedure Code of Ukraine (hereafter — CPC) may only be
submitted by the participants of the case. According to Art. 42 of the CPC
participants of the case as a group of persons, who have some interest
(substantive and/or procedural one) in civil proceedings, include parties,
third parties, authorities, and persons granted by law the right to apply
to the court in the interests of other persons (e.g. the prosecutor, the
ombudsman, state authorities, etc.). Therefore, a strict interpretation of
Part 1 of Art. 424 of the CPC suggests that the group of persons who can
apply for a review of a court decision on newly discovered circumstances
is more limited than those who can file appeals and cassation complaints.
The latter group includes not only the parties of the case but also persons
who did not participate in the case, but whose rights, freedoms, interests,
and/or obligations were determined by the court (Part 1 of Art. 352 and
Part 1 of Art. 389 of the CPC).

At the same time, according to Part 3 of the Art. 352 and Part 4 of the
Art. 389 of the CPC after the opening of appeal/cassation proceedings
on the basis of an appeal/cassation complaint filed by a person who did
not participate in the case, but whose rights, freedoms, interests, and/
or obligations were determined by the court, such person shall enjoy the
procedural rights and bear the procedural obligations of a participant
of the case. This provision of the procedural legislation has given rise
to inconsistent interpretations in the Supreme Court's case law. On the
one hand, persons who did not participate in the case but whose rights,
freedoms, interests, and/or obligations were determined by the court,
are not included among those entitled to seek review on newly discovered
circumstances (Part 1 of Art. 424 of the CPC). On the other hand, once
such persons enter the proceedings at the appellate or cassation stage, they
acquire procedural rights and bear duties of a participant of the case (Part
3 of Art. 352 and Part 4 of Art. 389 of the CPC), and one of such rights is to
submit an application for a review of court decisions on newly discovered
circumstances.

It is important to acknowledge that there has been some discussion in
the scientific literature on this issue. Authors such as O. Zeldina [1],
V. Lavrov [2], D. Menyuk [3], R. Kolesnik [1], M. Oprysko [4], O. Rudenko
[5], S. Stepanov [6], S. Senik [4] and others have contributed to this
discussion.

24 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 2(28)



Tsuvina, TA. Review of Court Judgements on Newly Discovered Circumstances and Access to Court

An analysis of the literature reveals at least three approaches to the
problem. According to the first approach, persons who did not participate
in the case, but whose rights, freedoms, interests, and/or obligations were
determined by the court, have the right to file a corresponding application
only if they have joined the proceedings during the appeal or cassation
stage [3, pp. 128-131]. Consequently, V. Lavrov’s interpretation is that
individuals who have participated in appeal or cassation review should
be granted the right to file an application for review of court decisions on
newly discovered circumstances. The reason for this is that granting the
rights and obligations of a participant of the case to this group of persons
also results in their being granted the status of a participant of the case
2, p. 162].

According to the second approach, advocated by some authors, the
persons who did not participate in the case, but whose rights, freedoms,
interests, and/or obligations were determined by the court, should be
given the opportunity to file such an application regardless of whether they
participated in the appeal or cassation proceedings [1, p. 94; 6, pp. 52-53;
4, p. 24].

The third approach advocates limiting the circle of persons who can
file applications for review of court decisions on newly discovered
circumstances to the participants of the case. Thus, O. Rudenko concludes
that it is inappropriate to expand the circle of persons who have the right
to file an application for review on newly discovered circumstances,
emphasizing that it should be limited exclusively to the participants of
the case [5, p. 56].

Despite the attention devoted to these issues in the literature, the problem
remains unresolved at the level of the Civil Cassation Court's practice
within the Supreme Court. Accordingly, the prevailing jurisprudence of
the Supreme Court, granting persons who did not participate in the case,
but whose rights, freedoms, interests, and/or obligations were determined
by the court, the rights and obligations of a participant of the case do not
mean recognizing them as participants of the case in terms of Part 1 of
Art. 424 of the CPC. Consequently, such individuals should be precluded
from filing applications for the review of court decisions on newly discovered
circumstances, even if they have become involved in the proceedings at
the appeal or cassation level [7]. The matter has been referred to the Joint
Chamber of the Civil Cassation Court within the Supreme Court [8], thus
prompting a re-examination of the subject and the presentation of further
arguments.
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Materials and Methods

From a theoretical point of view, the question of whether certain persons
should be granted the right to lodge a claim to the court or the right to
initiate ordinary or extraordinary types of review of court decisions lies
within the scope of international standards of the right of access to a court
in terms of Paragraph 1 of the Art. 6 of the ECHR. Therefore, the teleological
and evolutionary methods of interpretation employed by the ECtHR in its
case law are key to this study, as the ECtHR has extended the guarantees
of the right of access to court not only to first-instance courts but also to
procedures for reviewing court decisions.

The systemic-structural method enabled the author to analyze and
categorize the scientific views available in the literature on procedural
law regarding the possibility of exercising the right to file an application
for review of a court decision on newly discovered circumstances by
persons who did not participate in the case, but whose rights, freedoms,
interests, and/or obligations were determined by the court. The method of
analysis and synthesis was employed to consolidate the Supreme Court's
jurisprudence, as well as to categorize the precedents of the ECtHR
concerning access to court. The logical-legal method was employed in
interpreting the provisions of national procedural law that govern the
procedure for reviewing court decisions on newly discovered circumstances.
This article is also based on the scientific and advisory opinion of the
author as a member of the Scientific Advisory Council to the Supreme Court
in the case No. 205/5860/21 [8].

The article is divided into two parts. In the first part, the author conducts
an analysis of the approaches developed in the practice of the ECHR
regarding the content and limitations of the right of access to court
(Paragraph 1 of the Art. 6 of the ECHR), with a particular focus on the
possibility of initiating ordinary and extraordinary types of review of court
decisions, including review on newly discovered circumstances. In the
second part of the article, the author puts forward the argument that
the exclusion of persons who did not participate in the case, but whose
rights, freedoms, interests, and/or obligations were determined by the
court, from the circle of persons, who may initiate the review of court
decisions on newly discovered circumstances, pursues a legitimate aim
and is proportionate. Further arguments are proffered in support of the
position that the entry of such persons into the proceedings at the appeal
or cassation stage should also grant them the derivative right to initiate a
review on newly discovered circumstances. The legitimacy of this position
is predicated on three factors. Firstly, it is necessary to consider the status
of the relevant persons at the stage of appeal or cassation review. Secondly,
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it is essential to examine the powers of the court in cases where the court
determines that the relevant persons have no interest in the consideration
of the case. Thirdly, it is crucial to ensure the principle of equality of arms
and the adversarial principle for such persons in comparison with other
participants of the case.

Results and Discussion

The right of access to court and its legitimate restrictions in the
review of court judgments on newly discovered circumstances

Pursuant to Paragraph 1 of Art. 6 of the ECHR, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law in the determination of their civil
rights and obligations or of any criminal charge against them. An inherent
component of the right to a fair trial is the right of access to a court, as
repeatedly affirmed by the ECtHR. As early as Golder v. the United Kingdom,
where the ECHR derived the right of access to a court from Art. 6 of the
ECHR, it stressed that "it would be inconceivable, in the opinion of the Court,
that Article 6 para 1 should describe in detail the procedural guarantees
afforded to parties in a pending lawsuit and should not first protect that
which alone makes it in fact possible to benefit from such guarantees, that is,
access to a court. The fair, public, and expeditious characteristics of judicial
proceedings are of no value at all if there are no judicial proceedings” [9].

In its subsequent case-law, the ECtHR, when elaborating on the content of
the right of access to a court, has observed that it encompasses not only the
possibility of instituting proceedings before a competent court, but also —
where provided for under the procedural law of the respondent State — the
possibility of seeking review of court decisions [10]. Such provisions should
also be interpreted in a broader sense of the access to justice approach
[11-13].

An analysis of the ECHR's case-law further suggests that appellate review
is often treated as a minimum standard of review of court decisions that
should be ensured under domestic law, whereas cassation review, review
on the newly discovered or exceptional circumstances, and comparable
remedies, where they exist in national legal systems, are extraordinary
forms of review, access to which may be subject to stricter limitations
in light of their specific nature. A key issue in this context concerns the
legitimacy of restricting access to specific forms of review in light of the
principle of proportionality. In its classic formulation, the proportionality
test for restrictions on access to a court involves examining: (a) whether
the restriction is prescribed by law; (b) the aim pursued by the restriction;
(c) whether there is a reasonable relationship of proportionality between
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the means employed and the aim pursued; and (d) whether alternative
avenues for exercising the right of access to a court remain available
notwithstanding the restriction [14]. At the same time, when assessing
restrictions on access to a court in court review procedures, the ECtHR has
developed some additional criteria. In particular, in Zubac v. Croatia, in the
context of access to cassation proceedings, the ECtHR held that, beyond the
classic proportionality assessment, it is also necessary to take into account:
(a) the foreseeability of the restriction; (b) who should bear the adverse
consequences of errors committed in the course of the proceedings — state
or the parties of the case; and (c) the avoidance of "excessive formalism" [10].

In its case law, the ECtHR has accepted as legitimate, inter alia, the
imposition of time limits for lodging appeals and cassation complaints, as
well as formal and content requirements governing appeals and cassation
complaints, rules of territorial jurisdiction [15; 16], etc. In its judgement
Industrial Financial Consortium Investment Metallurgical Union v. Ukraine
the ECtHR found a violation of Paragraph 1 of Art. 6 of the ECHR because
the domestic courts reopened the proceedings on newly discovered
circumstances at the request of a person who had not participated in the
case, even though Ukrainian law allowed such applications to be lodged
exclusively by participants of the case. It follows that, for the purposes of
Paragraph 1 of Art. 6 of the ECHR, the national legislature may impose
more strict restrictions on access to review mechanisms, particularly in
the context of extraordinary ones. Accordingly, the mere fact of limiting the
circle of eligible applicants cannot, as such, be regarded as a violation of
the right of access to a court [17; 18].

Persons who did not participate in the case, but whose rights,
freedoms, interests, and/or obligations were determined by the court
as applicants for review of a court decision on newly discovered
circumstances

As noted above, pursuant to Part 3 of Art. 352 of the CPC, once appellate
proceedings are opened on the basis of an appeal lodged by a person who
did not participate in the case, but whose rights, freedoms, interests, and/
or obligations were determined by the court, that person acquires the
procedural rights and assumes the procedural duties of a participant of
the case.

A systematic interpretation of the CPC suggests that, at the stage of the
opening of appellate proceedings, the appellate court’s powers are limited.
Once the court receives an appeal from a person who did not participate
in the case, but whose rights, freedoms, interests, and/or obligations
were determined by the court, at the stage of deciding whether to open
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appellate proceedings the court should not examine whether the decision
in fact infringed that person's rights, freedoms or interests, i.e. whether
the person has a legal interest in the case. If the appeal is duly drafted
and lodged in compliance with the legislative requirements, the appellate
court must open appellate proceedings. In our view, it is from that moment
that a person whose rights, freedoms, interests, and/or obligations were
determined by the court, acquires the capacity to exercise the procedural
rights and assume the procedural duties of a participant in the case. Prior
to the opening of appellate proceedings, such a person cannot, in practice,
perform procedural acts or invoke the procedural rights of a participant
of a case. If, after appellate proceedings have been opened, the appellate
court finds that the impugned decision did not affect the rights, freedoms,
or interests of such a person, it must close the appellate proceedings
pursuant to Paragraph 3 of Part 1 of Art. 362 of the CPC. If, conversely, the
court of first instance delivered a decision determining the rights, freedoms,
interests, and/or obligations of such a person, this constitutes grounds
for setting aside the decision of the court of first instance and adopting a
new decision by the court of appeal under Para 4 of Part 3 of Art. 376 of
the CPC.

A systematic interpretation of Part 3 of Art. 352, Para 3 of Part 1 of Art. 362,
and Para 4 of Part 3 of Art. 376 of the CPC suggests that, taking into
account Ukraine's mixed model of appeal, where an appeal is lodged by a
persons who did not participate in the case, but whose rights, freedoms,
interests, and/or obligations were determined by the court, the appellate
court is limited to two courses of action: a) to close the appellate proceedings
if it is established that the judgement did not affect that person’s rights,
freedoms, or interests (Para 3 of Part 1 of Art. 362 of the CPC); or b) to set
aside the judgement of the court of first instance and deliver a new decision
if the court of first instance determined that person's rights, freedoms,
interests and/or obligations (Para 4 of Part 3 of Art. 376 of the CPC).

At the same time, in a case referred to the Joint Chamber of the Civil
Cassation Court within the Supreme Court, the court of appeal, after
reviewing the court judgement on the merits, upheld the judgement of the
court of first instance [8]. In our view, this approach should be criticized.
Once the appellate court had established that the judgement of the first
instance court did not affect the rights, freedoms, or interests of the
appellant, it was required to close the appellate proceedings, rather than
to review the first-instance judgment and leave it unchanged.

In such circumstances, the persons who did not participate in the case, but
whose rights, freedoms, interests, and/or obligations were determined by
the court, may exercise the procedural rights of a participant of the case
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only from the moment the appeal is lodged until the appellate proceedings
are closed. Those procedural rights should not have effect after the appellate
proceedings are closed; they must be exhausted at the appellate level.

Moreover, in case where the court of appeal upholds the judgement of
the court of first instance, the person in fact lodge an application on
newly discovered circumstances against the judgement of the court of first
instance. Accordingly, persons who did not participate in the case, but
whose rights, freedoms, interests, and/or obligations were determined by
the court, should not be entitled to seek review of the first-instance court
judgement on newly discovered circumstances, because they were not
participants of the case at the court of first instance. The court should not
permit a review on newly discovered circumstances merely because the
applicant temporarily exercised the rights and duties of a participant of
the case during the appellate stage, where the appellate court ultimately
upheld the first-instance decision and thus confirmed the absence of any
legal interest of the applicant.

At the same time, in our view, such a person is entitled only to seek review
of the appellate court’s decision on newly discovered circumstances. If
the court of first instance delivered a judgement determining the rights,
freedoms, interests and/or obligations of a person who did not participate
in the case, and - following that person's appeal — the appellate court set
aside the first-instance court judgement and adopted a new decision, that
person should subsequently be entitled to apply for review of the appellate
court’s decision on newly discovered circumstances. Pursuant to Part 2
of Art. 425 of the CPC, such a review must be conducted by the appellate
court itself. Any contrary approach would result in disproportionate
restrictions of the procedural rights of such persons, whose legal interest
was effectively confirmed by the appellate court through its appellate review
and the adoption of a new decision in the case.

Limiting the circle of eligible applicants in this manner is justified, as it
helps prevent situations in which non-parties — who merely assert that a
judgment has affected their rights, freedoms, or interests — file an appeal
in order to obtain procedural standing and thereby create an additional
avenue for extraordinary review, including with the aim of delaying
proceedings. Such strategic behaviour is incompatible with the principle
of legal certainty and with the case-law of the ECtHR, which treats review
on newly discovered circumstances as an exceptional type of review.

Conclusions

This article has examined the interplay between the extraordinary nature
of review on newly discovered circumstances and the right of access to a
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court under Paragraph 1 of the Article 6 of the ECHR, with a particular
focus on the question of standing for persons who did not participate in
the case but whose rights, freedoms, interests and/or obligations were
determined by the court. The analysis demonstrates the CPC narrows the
circle of applicants entitled to initiate the review on the newly discovered
circumstances. This approach is generally consistent with the case law of
the ECtHR on access to extraordinary types of review. At the same time, in
our opinion, the list of persons who can lodge an application for review of a
court decision on newly discovered circumstances should still be expanded
to include persons who did not participate in the case, but whose rights,
freedoms, interests, and/or obligations were determined by the court, if
such persons entered to the proceedings at the appeal or cassation stage.
This approach will ensure that the rights of such persons are respected,
assuming that they have a genuine interest in the outcome of the case,
and will also guarantee them the right to a fair trial within the meaning of
Article 6(1) of the ECHR.
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