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Abstract

Today, foreign policy often uses such an aggressive violent tool as genocide,
which necessitates the study of this phenomenon. This issue is of particular
relevance in view of the full-scale invasion of Ukraine by the Russian Federation.
Therefore, the purpose of the article is to analyse the existing international
normative definition of the concept of ‘genocide’, its main shortcomings and gaps,
and possible ways to address them. For this purpose, the author uses general
scientific analytical research methods, as well as the content analysis method.
Comparative methods allow us to critically analyse case law and identify
certain imperfections and trends inherent in the process of considering genocide
cases and making relevant court decisions. This allowed the author to formulate
arguments to substantiate that the content of such elements of the concept of
genocide as ‘extermination’ and ‘protected group’ is incomplete and sometimes
even undefined. It is emphasised that the construction of the concept of ‘genocide’
is inadequate, since it does not actually define the content of this phenomenon
through the description of its attributive and stable features, but only lists some
forms in which genocide may exist. Under such conditions, this concept remains
undefined, which leads to situations when courts and tribunals consider the
existence of the crime by substituting the proof of the accused’s actions with
the interpretation of certain events in terms of their ‘similarity’ or ‘dissimilarity’
to genocide. After all, judges do not work with facts, but with interpretations
of these facts, which gives rise to a diversity of judicial practice and creates
the basis for the politicisation of genocide trials. The author concludes that the
phenomenon of genocide needs to be studied with due regard for the experience
of legal application of this concept, and that it should be improved, which will
allow lawyers to assess facts and acts and establish their compliance with the
legal definition of genocide
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AHoTauisa

Cb0200HI Y 308HIUUHIU NOIMUYL HEPIOKO 8UKOPUCMOBYIOMbCSL MAKUL azpecus-
HUll HACUMbHUUBbKULL THCMpYyMeHm, SIK 2eHOYUO, U0 3YMO8IHE HEeOobXIOHICMb
docniosKeHHSs 3a3HaueH020 seuwa. Lle numanHs Habyeae ocobdaugoi axmyanbHo-
cmi 3 0271510y Ha nogHoMacumabHe 8mopeHeHHsM 8ilicbk pocilicbkoi gpedepauii 8
Yrpainy. Tomy memoro cmammi € AHANI3 ICHYU020 MIKHAPOOHO20 HOPMAMUS-
H020 8USHAUEHHSL NOHSIMMSL @eHOUUO», 1020 OCHOBHUX HEeOONIKI8 i NPO2ALUH Ma
UIMOBIPHUX WNSXI8 IX YCYHeHHSL. 3a051 Ub020 8UKOPUCMOBYIOMbCSL 3420/ TbHOHA-
YKo8l aHANIMUUHI MemOoOU OOCNIOIKEHHSl, A MAKOXK Memo0 KOHMEeHM-aAHANI3Y.
IopigHanbHI Memoou 00380/51I0Mb KPUMUUHO NpoaHalizyeamu cyoosy npak-
muky Ui euokpemumu negHi Hed0CKOHAI0CMI ma meHOeHUll, NPUMAMAHHI NPO-
uecy pozansidy cnpae wooo 2eHOUudy ma nputiHamms 6i0n08iOHUX CYOO8UX
piweHb. Lle 0o380auUN0 chopmyrosamu apeymeHmu 0t 06TpYyHMYyeaHHSs Moeo,
U0 3MICM MAKUX eleMEeHMI8 NOHSIMMSL «@EeHOUUO, SIK GHUUEHHS» MA «3AXUULEHA
2pyna», € HenosHuUMU, a hodekyou Ui He susHaueHumu. HazonouleHo, ulo KoH-
CMPYKYLSL NOHSAMMSL @EHOYUUO» € HEHAJIEHHO, OCKLIbKU (haKMUUHO He 8U3HAUAE
3MICM Yb020 SI8ULLA Uepe3 onuc tio2o ampubymusHUX I Cmillkux 03HAK, A JAUULe
nepepaxogye 0esiki (popMmuU, 8 SIKUX MOXKe iCHYsamu 2eHOyuUo. 3a maKux ymos
ue NoHAMmMsL 3aNUULAEMBCS. HEBU3HAUEHUM, W0 msi2He 3a coboro nid uac pos-
a0y cyoamu ma mpubyHaIaMU NOS8Y CUMYayili NIOMIHU 008e0eHHS. HASI8HO-
cmi 8 0isix 068UHYBAUEH020 CKLA0Y Ub020 3/I0UUHY MAYMAUEHHIM Ne8HUX NOOill
Y po3pisi ix «cxoxocmir abo «HeCxorocmi» Ha 2eHoyuuo. Adxe cyooi npayroroms
He 3 haxmamu, a 3 IHmepnpemayisamu yux gpaKkmis, uo nopoosKye HeoOHOMA-
HIMHIcMb cyo0080i npaxmuku Ui cmeoproe NiOTPYHmMs Ol NOAIMU3aAyil npoye-
cig 3 eeHouuUly. CPopMYyib08aHO BUCHOBOK, W0 PeHOMEeH 2eHOYUdYy nompebye
BUBUEHHSL 3 YPAXYBAHHSM 00C8I0Y IOPUOUUHO20 3ACMOCYBAHHSL YUb020 NOHSIMIMSL,
a maKoxk tio20 B00CKOHANEHHSL, ULO 00380UMb IOPUCMAM OUiHIO8AMU haKkmu ma
OisiHHS Ul BcmaHos0eamu ix 8i0no8iOHICMb NPABOBOMY SU3HAUEHHIO 2eHOUUIY.

Knrouoei cnoea: 2eHoyuUd; NOHSAMMSL 2€HOYUOY; 3aXUUEHA 2pyna; elemeHmu
CKA0Y 3/I0UUHY; YMUCES HA BUUHEHHSL 2eHOYUDY.

Introduction

Disciplined society and genocide. Two polar mass manifestations. It would
seem that each is the diametric opposite of the other. Whereas genocide is
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the pinnacle of the brutal violation of humanistic values, the disciplinary
society is the pinnacle and apotheosis of total control, manageability and,
arguably, tolerance.

But reflection and historical experience indicate that there are many
similarities between these phenomena. More to the point. I will attempt
to outline the close connection between these phenomena and their
intersubjectivity. At least I will put it forward as a hypothesis.

If genocide is a kind of chaos generated by ideas of advantages that are
supposedly inherent in some and denied to others, then a disciplined
society is "chaos" taken to an extreme point. Looking ahead, I mean that the
ideas that fuel genocide arise and take shape in mature, stable societies,
whose institutions acquire such a fundamental and strong character that
they begin to have a "reverse" effect on the members of such a society and
on the actors who make large-scale decisions. Genocide, as a phenomenon
involving the destruction of entire groups of people, contains at its core
the idea of domination, superhumanity. The logical conclusion of this
idea is that social life must be purged of "dangerous" elements. It seems
that this is precisely where the line that unites the two phenomena in
question lies. After all, in fact, this is one of the main aspects of the idea of
a disciplined society — the presence of advantages for some (the disciplined)
and the absence of these advantages for others (the undisciplined). The
undisciplined must be displaced

Why does this essay discuss this and draw some parallels between these
two phenomena? Because it can help to realise the essence of genocide
and come to a conclusion about its probable existence and the possibility
of such events occurring in the future. It is also necessary in order to
understand to what extent the existing definition of genocide corresponds to
contemporary events that may qualify as genocide. This in turn is important
because genocide has very serious implications for people, their groups,
for jurisprudence and jurisprudence, for understanding the processes that
generate genocide and feed its origins.

Literature Review

The literature on the topic of genocide is vast. Perhaps it can be said that
the topic of genocide is one of the most developed. However, the existing
difficulties in the application of legal norms related to genocide and the
interpretation of this concept only emphasise the need for further study of
this phenomenon and the need to clarify the concept of genocide.

The literature on genocide touches upon various branches of knowledge and
social sciences. It is about history, sociology, jurisprudence, anthropology,
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political sciences etc. In addition, the fiction dealing with this topic is very
extensive.

In this paper | have tried to use some of the most authoritative works, as
well as works whose authors are pioneers in this field. Of course, I am
referring to the accessible works of Raphael Lemkin. There is no single
systematised work on genocide in his oeuvre, but it was he who laid the
foundations for the recognition of genocide as an international crime.

The fundamental historical essay by Naimark, Norman M, on the history of
genocide allows us to trace in historical retrospect how this phenomenon
gradually came to its vivid and large-scale manifestations. In his work
he demonstrates that genocide has deep roots and has been known to
mankind for a long time, but it was in the twentieth century that it acquired
such a clear ideological colouring, became aggressive and mass.

British lawyer Philip Sands is known for his participation in a number of
interstate disputes in the framework of the procedures of the International
Court of Justice (UN Court of Justice), including cases in which the question
of prosecution of those responsible for genocide was raised. His book "East
West Street. On the Origins of ‘genocide’ and ‘crimes Against Humanity™,
although not strictly scientific, contains a great deal of reflection on the

nature of genocide.

A well-known and authoritative author who has written about genocide is
Anna Arendt. She is considered the founder of the theory of totalitarianism.
In her works devoted to this phenomenon, she considered genocide as
one of the manifestations of the policy of terror and violence, as one of
the instruments of this policy. Moreover, the author believed that it was
a fairly typical tool, which to a greater or lesser extent is inherent in all
totalitarian politicians. Her illustrative examples were Nazi Germany
and the Soviet Union. Both countries used genocide extensively in their
domestic policies.

Much material examining genocide as a legal phenomenon contains
court documents and judgements in cases where charges of genocide
were brought. Since the adoption of the Convention on the Prevention
and Punishment of the Crime of Genocide, international jurisprudence
has known a number of such cases — genocide in Rwanda, genocide in
Srebrenica. Some such crimes were not recognised by the courts as genocide
for various reasons. These include the Pol Pot regime, the Holodomor in
Ukraine in 1939, and the Holocaust.

Many contemporary Ukrainian authors also address the topic of genocide.
In Ukraine and a number of other countries, the Holodomor of 1939 is
recognised as genocide. This national tragedy is the subject of study by
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historians, sociologists and anthropologists. In 2024, a book by Viktoriy
Malko was published.

Ukrainian Intellectuals and Genocide: the Struggle for History, Language
and Culture in the 1920s and 1930s [1]. The author considers the
Holodomor as a key event for the destruction of the self-identity of
Ukrainians. It was during that period that a significant number of Ukrainian
intellectuals were exterminated. This act caused irreparable damage to the
Ukrainian nation and undermined the foundations and possibilities of
further formation of Ukrainian statehood. The author analyses how this
process took place and what role intellectuals played in Ukrainian society.

As can be seen, the literature on the topic of genocide is very diverse and
extensive, which makes it possible to have a broad discussion on genocide.

Materials and Methods

In conducting the presented research, scientific methods most common in
social sciences were used. In particular, the following:

Taking into account the specificity of the object of research, data collection
was conducted mainly from secondary, including open sources. The data
obtained characterise the object of research, as a rule, from a qualitative
point of view. The main criterion for selecting sources for their study was
their direct relevance to the subject of the research. The use of quantitative
(statistical) data is very limited, given that there are few officially recognised
cases of genocide.

Data collection was conducted mainly through the study of literature
sources and their review. The observation is detailed by methods of
content analysis. Studies of scientific literature, collation of information
and collected data, open sources — journal articles, publications, reports,
reviews, etc. Content analysis focused on those sources that contain
information about what genocide is, who the victims of genocide are,
how they identify themselves, how the perpetrators of criminal orders
understand these orders, how hate speech is formed and how it influences
the perpetrators, etc.

The study used materials of jurisprudence of international courts and
special tribunals that raised the issue of qualification of certain actions
as genocide. The main attention was paid to those court decisions that
interpreted specific signs of genocide and those where these signs were
critically assessed. Of particular interest was the case of the Srebrenica
massacre as an example of the destruction of part of a protected group. It
seems that this episode has some common features with the events that
are taking place in Ukraine and on which the author relies in the study.
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The collected data and information was analysed using the historical
method, which made it possible to trace changes and some dynamics in
the views on the phenomenon of genocide, its description and definition
of the content of this concept. Taking into account that scholars often
use the concept of genocide in a broad sense, meaning all cases of mass
extermination of people, I tried to focus on the concept of genocide in its
legal sense, which is relevant for the establishment of legal facts.

The comparative method was used to analyse the collected material,
including in a sense a more special method of comparative jurisprudence.
It allowed us to trace the differences in the perception and criminalisation
of genocide in different countries and legal systems. It also made it possible
to make sure that genocide always has a significant ideological component,
which often plays a decisive role in the implementation of genocide and its
justification in the eyes of the general public.

The described methods were applied in a complex, which allowed
approaching the object of study with different tools and taking into account
different points of view on the problem of genocide.

At the same time, [ am well aware that the use of all the methods described
above does not exclude some bias in the material presented. As mentioned
above, the topic of genocide is well researched and has been addressed by
specialists from various fields of knowledge. I recognise that the difficulties
in defining the concept of genocide discussed in this paper are largely due to
the inability to approach this phenomenon with a single measure. Genocide
is too multifaceted and brutal, and at the same time its understanding is
quite seriously distorted by the speculations that exist both around the
concept. As well as around the phenomenon that this concept describes.

All of this leads to the fact that in writing this paper I was aware of the fact
that, in order to explore the concept of genocide in even greater depth, I still
significantly lacked lively discussions with researchers and lawyers who are
currently working with this issue.

Results and Discussion
Challenges of defining genocide

If we turn to the existing definition of genocide, we see that it describes
just that. Genocide is the intention to destroy a protected group as such.
A protected group can include large groups of people united by different
attributes. In particular, the legal definition contained in the text of the
Rome Statute (hereinafter — the Statute) recognises such characteristics
as nationality, ethnicity, race or religion. It is quite logical to compare
the displacement from a certain territory of representatives of a group
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belonging, say, to a religious group, and the displacement from a certain
territory of those who do not meet the standard of discipline accepted in
this territory.

Of course, different methods are used and it is in them, according to the
authors of the Charter, that the whole essence of genocide as one of the
most serious international crimes lies. However, it seems that the roots of
these phenomena have much in common.

Here I would like to point out one, in my opinion, problematic component
of genocide as a crime. If we take into account the idea that probably
underlies genocide, we can come to the conclusion that genocide is, as
stated, a method. In this case, the question arises about the expediency of
the existence of genocide as a separate and most dangerous crime. If we
use legal terminology, then in fact we are talking about a qualifying feature.
Genocide is a kind of special cruelty. if this is true, then we are dealing
only with the "degree" of the offence, but not with a separate criminal-legal
phenomenon. However, it is obvious that genocide is not just a qualifying
feature that may entail more severe liability, but a crime that differs from
any other by its essential, attributive features. And here we come to the
main question of what are these attributes?

It should be clarified that in this article I have only managed to outline
some basic theses that require further study and consideration.

It goes without saying that we must first look to the past. History knows
many examples when we can speak about genocide with a high degree of
probability. And these events and facts took place not only after genocide
was called genocide in the middle of the 20th century and its definition
was formulated (obviously, the existence of a phenomenon is possible even
without a clear definition).

Examples of genocide from the distant past include the genocide of the
indigenous peoples of the Americas, Africa and Asia. Virtually the entire
history of the discovery of the "new world" and its further colonisation is
littered with acts of genocide. This is not a new statement. Similar thoughts
were expressed by Raphael Lemkin, the author of the concept of genocide,
and by scholars who have studied the history of colonisation.

This paper is not intended to examine the historical stages of genocide,
but to use the historical method as an illustration that can help trace the
patterns of this phenomenon and the connections that unite them. Also,
historical retrospection will bring us closer to one of our aims, which is
to raise the question of the close relationship between certain types of
policies, their content and narratives (particularly disciplinary and control
mechanisms) that are linked to the emergence of acts of genocide.
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In this regard, the genocide that took place in Srebrenica (Bosnia) during
the wars in Croatia and the Bosnian War, in the territory of the former
Yugoslavia, as well as the recent events in Ukraine, where some lawyers
and researchers also see the presence of genocide, is of great interest.

Why genocide in the former Yugoslavia? This episode of recognised genocide
is one of the largest war crimes in the history of modern Europe, committed
in the recent past at a time when international mechanisms designed to
ensure international peace and security were already in place. Until the
events in Ukraine, the Srebrenica genocide is perhaps the most serious
crime in Europe that has been judicially recognised as such.

Also, this event has a number of peculiarities that give grounds for reflection
on the essence of genocide, on its possible causes and factors giving rise
to it.

Historical episodes of genocide

So, the historical discourse shows that genocide can be considered as a
continuation of the development of policies of civilised, developed countries,
which have ambitions of metropolises and empires. This is also pointed
out by researchers of the history of genocide: "[...] Meanwhile, the Spanish
conquest became the model for policies of later colonial governments, just
as opponents of the extirpation of native peoples in Australia and North
America often mentioned the writings of Bartolemé de Las Casas, the
notable Dominican critic of Spanish brutality in the new world. One of the
first observers of linkages between episodes of genocide was Hannah Arendt,
who noted the influence of colonial brutality and racism on the development
of the genocidal policies of Hitler in Europe. 10 The widespread killing
of native peoples in the colonies, French, British, Italian, and especially
German, translated in some fashion into mass murder during World War
II. 11 A number of historians have noted some continuity in personnel and
policies between the German military’s attempts to eliminate the Herero
and Nama peoples in Southwest Africa (1904-1907), their role as advisers in
the Armenian genocide (1915), and the Wehrmacht’s role in the Holocaust.
12 Hitler stated to his generals on the eve of his onslaught against Poland
and the Poles: ‘Who, after all, speaks today about the annihilation of the
Armenians?’ In the same speech, Hitler also chose to cite the positive
example of Genghis Khan as an empire builder. Hitler’s message was clear:
the German war leadership should not shy away from killing large numbers
of Poles and Jews in the attack" [2].

In general, studying the events that have signs of genocide in historical
retrospect, there is a strong impression that its origins, as an organised
purposeful action aimed at the destruction of "others", lie in the basis
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of Christian religious doctrine. If we generalise and, perhaps, simplify
somewhat, genocide is ultimately the same crusade, the purpose of which
is adjusted depending on the political component, geopolitical claims and
the general international situation.

Of course, events similar to genocide occurred before the formation of
Christian doctrine, but organised forms and targeted genocidal efforts,
which would be accompanied by categorical intolerance, perhaps developed
only in the conditions of Christianity’s dominance and campaigns to convert
indigenous and ‘infidel’ peoples to the Christian faith.

As Norman M. mentioned: Generally, the Mongols were tolerant of religious
differences and, as such, promoted the interaction between the culturally
rich communities of faith in Central and South Asia, Europe and the Middle
East [Ibid].

It seems that in those times, the issues of total annihilation and assimilation
were not so acute. And this circumstance indicates that the conquest of
territories and subjugation of peoples is not always connected with the
destruction of peoples. At the same time, it does not give grounds to exclude
genocide under such conditions.

What can this mean for our study? It may point to one important,
even defining feature of such events. Namely, that genocide is a more
"intellectual" phenomenon. As I pointed out above, it is based on an idea
that rallies around it people who have access to significant resources
and enough power to extend that idea to a sufficiently large number of
perpetrators. As a hypothesis, I assume that it is a predominantly organised
campaign, usually by a more stable, powerful society, which is directed
against less stable or less powerful societies or states.

The above conclusion may also give grounds for saying that genocide is
always, on the one hand, the eradication of what exists and, on the other
hand, the imposition of what the aggressor brings with him. In this case,
it is probably not so much the territories and administrative power that
are decisive, but the creation of an environment favorable to the aggressor
and displacing the victims and their way of life. The creation of such an
‘environment’ may in the long run lead to the transfer of administrative
power and territories under the control of the aggressor.

Ideological roots of genocide

In this regard, it should be pointed out that genocide is not an isolated
phenomenon. It does not appear as an end in itself. It is always part of a
larger program, or rather a policy. In her work "Origins of totalitarianism"
Anna Arendt, describing the actions resorted to by representatives of
totalitarian regimes, pointed out that for most of them (Nazi Germany, the
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Soviet state of Stalin’s time) the practices having all the signs of genocide
were often applicable and widely used. In particular, she notes: the Baltic
States were directly incorporated into the Soviet Union, and they fared
much worse than the satellites: more than half a million people were
deported from the three small countries, and "a huge influx of Russian
settlers" led to the threat that the local population might become a minority
in their own countries [3].

This conclusion seems very significant. It suggests that, in order to
establish genocide, the decisive factor is the existence of violent policies that
provide a common background for the emergence of genocidal intent and its
subsequent realisation. At the same time, as I noted above, the realisation
of this intention does not necessarily involve the physical destruction of
a protected group. Obviously, destruction is carried out by all possible
methods, among which physical destruction is not the only or the main one.

All "modern" events that have been recognised or regarded as genocide (the
Armenian genocide by the Ottoman Empire (1915), the German genocide of
the Guerreros and German colonists (1904), numerous episodes of genocide
of Jews in the first third of the twentieth century and during the Second
World War, the Holocaust, etc.) had one thing in common - they were
always part of a conscious policy. Genocide was never an end in itself, but
always an indispensable component of policies that are generally oriented
towards the conquest of new territories, the spread of influence and power,
subjugation, etc. This means that genocide was often an "unspoken" goal-
appropriation. It belonged to larger agendas. I would venture to argue that
genocide "in and of itself" does not exist. We can hardly find a genocide that
is committed out of context

This feature is extremely important for understanding that the victim
group, or "protected" group as the official definition of genocide calls it, was
never targeted with the proviso ‘as such’. All members of the "protected"
group, who were perceived as the main obstacle, as bearers of some kind of
identity that could make it more difficult to seize territories, spread power
and influence, were to be destroyed. But it was not necessary to destroy
the group completely. It was enough to reduce it to such an extent that it
ceased to exist as a ‘magnet’ of self-identification. In other words, genocide
is always a means, not an end.

This conclusion is all the more important because it substantiates the
fallacy of the basis of the definition of genocide. This goal, being part of a
more global design, cannot stand alone. It cannot be established as the
only one that emphasises its focus on the destruction of a group, as such,
because, being part of something larger, it is an instrument. Therefore, the
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sign of the destruction of the group "as such" is rather optional. Otherwise,
we are dealing with obsession, with madness, after all. And this, as we
know, is a prerequisite for the establishment of insanity, i.e. the inability
to bear responsibility

The events of genocide in the former Yugoslavia also belong to modern
genocides. And it, as well as other acts from this time period, is inherent
in the presence of an aggressive policy, which is associated with either the
seizure of territory or the redistribution of spheres of influence and power.

The Srebrenica massacre is associated with a number of wars in the former
Yugoslavia. Of course, the so-called "Balkan nationalism" also played a role.
According to some researchers, Balkan nationalism was a peculiar response
to the clash of interests of three empires in these territories — Habsburg,
Ottoman and Russian. The nationalists’ goal was not just the separation
and clash with the political ruler — the Ottoman or the Habsburg — but also
with the cultural ruler — the Greek or the Hungarian [4, p. 33].

Here, it was under the shadow of nationalist policies that the fruit of
genocidal intent matured. Nationalism is probably not the main feature,
as history shows diametrically opposite cases when genocide was a kind of
reaction to nationalist sentiments. However, in this case too, it involved the
"confrontation" of different nations or races or religious ideas.

And yet one feature remains very stable — the presence of a conscious,
consistent and organised policy of seizure of territory or distribution of
spheres of influence or power.

Here again we come back to the fact that the intent to genocide and its
implementation always arises and comes from an organised, civilised,
stable and strong "author". Even if this author cannot be called strong (for
example, the genocide of the Tutsi people in Rwanda), he is in any case
endowed with sufficient resources to realise such a large-scale action as
genocide.

This point is important to realise in order to understand the fact that
genocide, as mentioned above, is always an instrument, an intermediate
goal. And secondly, genocide is most often not endowed with a program,
which would describe the successive steps and measures to be taken for its
implementation. This does not mean that they cannot exist (for example,
the genocide of the Nazis during World War II had such qualities), but it
indicates that such program, methodicalness is not an attribute without
which genocide cannot be identified and stated

This peculiarity is also important in the context of the above-mentioned
parallels between a disciplined society and aggressive politicians, including
genocide as their tool. Statistically, in most cases, the idea of genocide
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originated with more organised communities, societies and states. Those
that had the strength, resources and will to pursue their aggressive policies
towards those they chose as their victims. Of course, a less organised and
self-identified community has a higher degree of victimhood on the one
hand and a lower ‘ideological’ character on the other.

So, as an example, we have chosen the genocide that took place during the
war in Yugoslavia. In particular, we are talking about the episode of mass
murder of Muslim men, boys and young men, which took place during the
Croatian and Bosnian war in the town of Srebrenica, which at the time of
the crime was on the territory of the Republika Srpska. At that time, 8,372
civilians were killed. The event was recognised as genocide by the Special
Military Tribunal for the Former Yugoslavia. Many disagreed with that
judgement. However, again, one factor was recognised unconditionally,
including in Serbia. A study on the events in Srebrenica notes: "[...] the
RS president at the time, Dragan Cavic, stated: The Report [...] is the
beginning of difficult, and probably, for all of us, sometimes the empty road
of disclosing of the truth. It is on relevant state bodies and institutions to
process these and such results of the Commission’s work, and it is on us
to continue walking towards the truth. Only this is the way to avoid the
situation of having our children hate each other in the future, only because
they are Croats, Bosniaks, or Serbs" [5].

As we can see, the political leadership of the country is well aware that
all these events, as well as many others during the war, are the result
of political processes that can lead to mutual hatred of representatives
of different ethnicities and nationalities. At the same time, some
representatives of the Serbian authorities believed that the events that
took place in Srebrenica were isolated random war crimes, which were
committed by the sudden intention of individual initiators [6]. Such
statements are very revealing, because they indicate that many see genocide
as one element of a well-known and familiar modus operandi, the purpose
of which is something even more extensive than genocide. This way must
be formulated (not necessarily in the form of a verbal order) and understood
by all the perpetrators. In fact, the authors of such statements point out the
need for such a criterion of genocide as the existence of an idea embodied
in a policy that results in acts of genocide. In this case, genocide, as
mentioned above, turns out to be a political tool. Obviously, this approach
is understandable and indisputable in its own way. However, this criterion
is absent in the normative acts that describe the crime of genocide and
establish the criteria for its detection. It seems that my hypothesis about
the "non-autonomy" of genocide is confirmed by what can be called the
usual thinking of a politician.
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It is noteworthy that the resolution on the genocide event in Srebrenica,
which was confirmed by the materials of the investigation and trial of the
Special Tribunal for the former Yugoslavia, was not supported at the UN
level by representatives of countries that have a predilection for nationalist
or totalitarian forms of government [7]. These include Russia and China.
Interestingly, these countries can be grouped together on the basis that
they have a relatively short history of taking over colonies. Perhaps that is
why they see such actions as one of the permissible tools of colonisation.
By not voting for the resolution, Russia and China leave themselves room
for genocidal manoeuvres in the future. And this is not an accident, but
a quite natural phenomenon. Those countries that have organised and
aggressive politicians with a strong ideological component do not accept the
idea of genocide as such. It is too risky for them, because genocide, as we
pointed out above, is the result of a consistent, systemic policy that pursues
invasive goals. And such countries, as a rule, pursue exactly such policies,
and therefore often use genocide as one of the methods of realisation of
these policies.

Serbia, as a kind of "heir" to the Yugoslavia case, has similar ambitions. And
the roots of these ambitions probably lie not only in the distant historical,
but also in the relatively close, Soviet past. Nostalgia for it remains inherent
in many Serbs. A striking example of this is Emir Kusturica, the Yugoslav
and Serbian film director, who stands out for his active negative stance
on the break-up of Yugoslavia and is quite supportive of all contemporary
events that have the hallmarks of genocide.

It is also probable that the forceful internal policy of the former Yugoslavia,
which concerned most of the social relations in the country, consistently
and logically caused the incredible outbreaks of violence during the
Yugoslav Wars.

The existence of a methodical and consistent policy is noted in his study by
Robert J. Donia. He states: In the summer of 1995, Karadzi¢ was a more
experienced executioner than was the party president of 1992 who had first
orchestrated widespread mass atrocities. But even though his heart was
hardened and his conscience moribund, Karadzi¢ did not order the deeds
of July 1995 solely out of contempt for Bosniaks. He took action only after
an improbable convergence of Serb battlefield defeats, maneuvers of the
international community, bitter rivalry with Mladic¢, and his realization
that little time remained to realize his Serb utopian vision in all of eastern
Bosnia. Karadzi¢ was not a victim of circumstance, however; he was the
master of it. We will never know if he might have ordered the actions in
a different set of circumstances or at a different time, but we do know
that he acted with forethought, decisiveness, and calm detachment in the
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circumstances in which he found his movement in July 1995. He acted
distressingly methodically in pursuing his goals by putting into action a
carefully considered plan [8].

Elements of the concept of genocide

Now let us return to the definition of genocide. Genocide is a phenomenon
that has been and continues to be defined in different ways. As we
mentioned above, Raphael Lemkin included a much larger scope of acts
than was eventually accepted. But in any interpretation genocide is
regarded as one of the most serious crimes. And it is recognised as such in
virtually all legal systems that profess universal human values.

And this is understandable, since the object of its encroachment is entire
human communities, their existence as such. The intention to destroy
a person reaches a high level of public danger. Especially when the act
encroaches on the lives of a large number of people, and this intention is
aimed at the complete or partial destruction of such people not because
they behave aggressively or commit any acts affecting the rights or interests
of other people, conduct military actions, commit serious crimes. None of
these are mentioned in the offence of genocide. The very intention to destroy
is justified only by the very fact of existence of a certain group of people,
who have common features, which often do not have a visible material
embodiment, or if they do, then by their very nature cannot affect the rights
and interests of other people just by the very fact of their existence

It is precisely the feature of the "unconditionality" of genocide, its non-
personalisation, that makes this crime so horrifying and grave.

However, as mentioned above, in my opinion this attribute is unstable. In
any case, the intent to commit genocide has a conditionality or motive. If it
did not, it would be impossible to imagine the "prevalence" of genocide, its
"contagion" to other perpetrators. If it were unconditioned, it is likely that
acts of genocide would not be so massive and all-encompassing. Indeed,
they would have been limited to individual episodes in which it could be
argued that they were individual war crimes. All this suggests that genocide
is always part of a larger plot, part of a broad program of extermination.

And yet, considering the objective manifestation of genocide — the seemingly
unprovoked destruction of an entire community of people — makes us turn
to the distinctive features of the people in such groups. Destruction of
whole communities of people only because they have separate differences
in religious rites, in appearance, in belonging to ethnic groups and states
indicates that the perpetrators of genocide are guided exclusively by
bloodthirsty, inhuman motives, believe that some categories of people do
not deserve to live, assuming the functions of the creator of the world,
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pursuing the goal of cleansing the planet of some representatives of the
human race

There is an ongoing debate about the completeness of the concept of
genocide and the inclusion of additional groups. Many examples of different
content of the concept of genocide are given by William Schabas [9]. In
this regard, the definition of genocide in the French Criminal Code is
noteworthy — Art. 211-1 "Constitue un génocide le fait, en exécution d'un
plan concerté tendant a la destruction totale ou partielle d’'un groupe
national, ethnique, racial ou religieux, ou d’un groupe déterminé a partir
de tout autre critére arbitraire, de commettre ou de faire commettre, a
I’encontre de membres de ce groupe, 'un des actes suivants" [10]. Here the
legislator allows any criterion for defining a protected group, which certainly
expands the possibility of identifying genocide in the actions of the suspect.
This, in our opinion, is a very interesting definition, which, on the one hand,
removes ‘restrictions’ from the possible accusation of genocide and allows
to establish what actually happened, rather than to go down the path of
excluding what cannot be substantiated in the act (positive proof, when
certain circumstances and features inherent in the event are proved, and
negative proof - when the investigating authorities exclude other options,
indirectly establishing this or that corpus delicti), and on the other hand,
it actually gives the right to establish the offence of genocide.

The very fact that there are different interpretations and an ongoing debate
on the acceptability and sufficiency of the concept of genocide is a clear
indication of the imperfection of the international concept of genocide.

The Rome Statute defines genocide as any of the following acts committed
with intent to destroy, in whole or in part, a national, ethnic, racial or
religious group as such:

a) The killing of members of such a group;

b) Causing serious bodily or mental harm to members of such a group;

c) The deliberate infliction on a group of living conditions calculated to
bring about its physical destruction in whole or in part;

d) Measures calculated to prevent procreation in the environment of
such group;

e) Forcibly transferring children from one human group to another.

As we can see, the corpus delicti is formulated in an atypical way, as it
includes separate independent corpus delicti offences, which under certain
conditions may acquire the characteristics of genocide. That is, these
actions are already crimes in themselves. In order for them to acquire the
characteristics of genocide, there must be an intention to destroy a certain
group of people, and this intention must obviously exist simultaneously
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among a large number of people. Otherwise, it would only be an episode,
which could be regarded as an accident and would not carry the same
degree of public danger.

In fact, the Statute describes genocide as the destruction of a protected
group in a certain way. It seems that, from a legal point of view, this
construction of the offence is not very reliable. It is enough to change the
way in which genocide is realised and the act falls outside the jurisdiction of
the genocide rule. For example, intimidating members of a protected group
to force them to leave the group, to stop identifying with it. As a result, the
group is destroyed and the act cannot be recognised as genocide.

In addition to these features, the existing jurisprudence of international ad
hoc tribunals indicates that proving genocide is very difficult, largely due to
the presence of signs of repetition and systematic nature of such actions,
and also tends to an overly conservative perception of the ways and means
of execution of this offence.

Raphael Lemkin’s ideas on genocide

This is probably due to the fact that genocide as a criminal offence was
formulated in the middle of the twentieth century and received its place
in criminal law and legislation with great difficulty. In justifying its
necessity and "right to exist", Lemkin had to make considerable efforts
and compromises. The latter, incidentally, led to the fact that the accepted
notion of genocide had very little in common with what Lemkin had
originally understood and justified as one of the most terrible crimes.

What did Lemkin mean by genocide? Unfortunately, he did not leave a
definition of genocide in the conventional sense of the word. However, in
his short article "Soviet Genocide in Ukraine", describing the actions of
the Soviet regime in Ukraine, he actually defined the stages of genocide
and highlighted the criteria that form the crime of genocide. Recognising
the complexity and unnecessary destruction of all representatives of the
protected group (at the time of the Holodomor in Ukraine its population
was about 30 million people), Lemkin identified four stages of genocide [11]:

1) extermination of the national elite. It can always be eliminated
completely, as it is usually not too large;

2) elimination of the national church. Also not a difficult task for the
same reason — the relative small number of clergy;

3) destruction of a significant part of the Ukrainian peasantry, as
carriers of folk traditions and ethnic "code" of the nation. This is
where the Holodomor was needed;

4) mixing of the Ukrainian people with other nationalities through
deportations and resettlement.
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Now it is not difficult to formulate the criteria and signs of genocide, which
Lemkin considered determinative. It is about the fact that the protected
group includes people united by different features and criteria. The main
feature is their relatively compact residence, united by a common household
and social structure and legal identification. The second point is the
cultural basis of genocide. It is perhaps the main one for the survival of
the group and includes both the intellectual elite and the clergy. And the
third feature is the destruction and dispersal of the ‘popular’ basis of the
protected group. In particular, those who stand at the origins of traditions.
And these traditions include both traditions in the conduct of the economy
and ethnic and folklore traditions. It is obvious that in the legal definition
of genocide there is no trace of the features given by Lemkin. It is also
necessary to recognise that Lemkin unambiguously pointed to the presence
of genocidal policy on the part of the aggressor.

This understanding, by the way, points to one of the most significant
features, in my opinion. Namely, that genocidal policy is always
connected with the elimination from the human community of those of
its representatives who may violate the course of circumstances or the
desired organisation of society desired by the author of such a policy.
This circumstance, by the way, complicates the establishment of intent to
commit genocide. After all, if it is part of a larger policy, if it is a tool, it is
very difficult to claim that the perpetrators have a clearly articulated word
‘genocide’ in their heads. It simply disappears behind other "words" and
goals.

Genocide and a disciplined society

Incidentally, this is where the link to efforts to create a disiciplinary society
comes through. A prime example of such an intention, which clearly
carried a very dangerous charge, was the events that took place during the
COVID pandemic. In many countries, restrictions were imposed that cut
out of public life many people who found themselves in opposition to such
restrictions and measures.

Of course, I can be reproached for too free and broad interpretation of
the content of the concept of genocide. But who is to say that the concept
formulated by the Rome Statute is an impeccable one that takes into
account all the signs of such an intention? On the contrary, the Rome
Statute does not take into account many signs of genocide.

In fact, as F. Sandes notes in his book "East-West Street", the formation
of the international legal concept of genocide was precisely on the edge of
the "struggle" of conceptual approaches in jurisprudence. One of these
approaches gravitated towards the right of a sovereign state to dispose of
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the lives and destinies of its citizens or subjects; the other, on the contrary,
introduced the idea of individual protection of human rights. A protection
that extended also to the actions of the state. The main objections to
Lemkin’s notion of genocide were precisely due to the fact that the subject
of the attack was a group of potential victims, the boundaries of which were
undefined [12].

All this points to the uncertainty of the concept of genocide. More precisely,
its "compromise" definition, which does not allow the authors of aggressive
colonial policies to be prosecuted.

Even more should be said. Genocide should be defined precisely and
completely. In my opinion, genocide can exist not only in relation to
groups limited by the criteria (race, religion, ethnicity, nationality) that
are currently contained in the Rome Statute. Genocide can occur and be
realised in relation to groups united by a wide variety of criteria. It is this
approach that is most consistent with the protection of the rights of the
individual and the principle of individual responsibility.

History knows many cases of genocidal attacks on members of a group
united by other criteria. For example, cultural, political, etc. Why such
groups will not be protected, but racial or ethnic groups will be? Say, the
Nazis during World War II were not very interested in Jews who found
themselves in the United States or South American countries. So they
didn’t exterminate all Jews, but only those who "got in their way". Does this
mean that there is no genocide? Or on the contrary, there are examples
when representatives of the opposing political force were slaughtered by
the thousands. Why would such a group be denied a defence? After all,
they were not killed because it is necessary to kill this particular person
as a bearer of their individual qualities! They killed because this person
(and in principle it does not matter what kind of person he is) belonged to
a different political force.

I believe that King Herod’s slaughter of the infants in Bethlehem is a
classic example of genocide that does not fall at all within the modern
concept of genocide in international law. We have a group that includes
male infants born in a particular place and that has been destroyed all
as such. But this episode would not be recognised as genocide based on
the definition of genocide given in the Rome Statute. After all, this group
is not united by any of the features that are considered by the legislator
as indicating the presence of genocidal intent. So, such a group does not
deserve international legal protection. Of course, it can claim protection
within the framework of the crime against humanity, but the difference in
intent is obvious, and it indicates a greater degree of public danger to the
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one who targets people on a certain basis. Using this angle of consideration
of the crime of genocide, in my opinion, the question about the reasons for
the legislator’s choice of such a limited range of features of an act that can
be recognised as genocide arises quite logically and is very acute.

The main attributes of an international criminal law should be humanity,
comprehensibility and justice. Justice as a moral and ethical category. It
is obvious that it is not right to kill a person for his political views, it is not
right to kill a person for what cultural traditions he follows and what music
he listens to. It is understandable and just. The task of jurisprudence in
this part is to follow the obvious and absolutely clear to the common sense
and to set legal markers that will allow to detect the presence of intent to
destroy "no matter what kind of person just because he is a member of a
certain group". The French realised this and wrote it down in their Criminal
Code.

Given the current wording of the concept of genocide, it has been largely
reduced to a war crime, the peculiarity of which is an increased degree of
public danger. The boundary between genocide and a war crime or a crime
against humanity is solely a field of interpretation and discussion. This
is not a suitable field for defining genocide as an international criminal
offence.

A significant number of scholars and jurists argue that it is a difficult task
to identify and justify genocide. In my opinion, the main difficulty is not so
much with the factual circumstances, but with interpretations. After all, in
the majority of cases in which a suspicion of genocide is traced, there are no
doubts about the commission of grave crimes, which are of a mass nature
and directed against large communities of people. As a rule, difficulties
arise where it is necessary to establish the existence of intent to destroy a
protected group. But this "difficulty” is not a particular point. There has
not been a time, from the very beginning of the formulation of this offence,
that proving genocide has not been difficult. This, in turn, may point not
only and not so much to the difficulty of proof as to the vagueness of the
concept of genocide. In other words, legal scholars have not agreed on what
is meant by genocide. And this, as I pointed out above, turns out to be a
rather surprising feature. It is a surprising situation when there is an act
and it is obvious to everyone, but it is impossible to formulate its concept.
This is due, in my deep conviction, to the unwillingness to define genocide
clearly and precisely. Thus, the ‘problem’ of genocide is largely artificial.

Much is explained by modern aggressive geopolitics, which are being
realised in the world today. Today, war and genocide have become tools
to achieve political goals. Wars of independence and wars of liberation
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are a thing of the past. In today’s world, where the number of states
with unlimited access to weapons can be counted on the fingers, no one
else, except these very states, can wage war. In fact, only armed states
can defend themselves or attack. All others either enter into agreements
and alliances in which they become part of this "division" of the world,
or find themselves defenceless. All this accounts for the "reluctance" to
formulate the notion of genocide in such a way that it is equally applicable
to any actor in international relations. Another side of the coin was that
its formulation, as mentioned above, turned out to be very specific. The
authors of the concept, and subsequently the judges of international
courts, proceeded from the assumption that this intent must ultimately
be obvious and publicly manifested. But the realities of the present time
indicate that is far from being necessary to express in public space a call for
genocide. Especially given the fact that this term, as we pointed out above,
representatives of some countries avoid using it. And in this avoidance
they are consistent. In the ideological narratives of these states, the word
‘genocide’ is replaced by another word (liberation, denazification, etc.).

Since the adoption of the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide and the Rome Statute, the situation
of genocide has changed significantly. The acts that have been recognised
as genocide also indicate that today this crime is being perpetrated using
other means and methods. At the time of the most heated discussions
on the notion of genocide, no one considered the possibility of realising
genocidal intent through the use of weapons of mass destruction, mass
media broadcasting narratives of total terror and intimidation, systematic
devaluation of culture and traditions. The modern world has a completely
different arsenal of means to commit this crime. Today genocide may well
be realised latently, and its consequence is not the physical destruction
of the group’s representatives, but their "de-identification" (and thus the
destruction of the group). They will consciously or under compulsion "move"
to other groups in order to stop being a target for violence of threats and
attacks. Incidentally, this has happened before, when Jews during World
War II hid their origins. Their ethnicity became their secret or curse. In
this connection, by the way, distinguishing so-called "ethnic cleansings"
from genocide and not recognising them as acts of genocide looks strained,
artificial and even false.

All these facts are evidence that genocide has acquired all the features of
not just a legal concept, but a phenomenon. That is, something more than
the result of the efforts of lawyers-legislators. This phenomenon needs to be
studied, and given that it carries a huge and dangerous aggressive charge,
of course it must be absolutely criminalised.
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Modernity demonstrates the real possibility of acts of genocide, the purpose
of which is the destruction of a protected group. This is especially true for
countries that have a significant number of weapons of mass destruction,
including nuclear weapons. Such weapons do not always have a specifically
defined victim. Such weapons destroy a large predetermined number of
people, and for others they create an atmosphere of fear and hopelessness.

Under such circumstances, there is a logical question of revising the
standards for defining genocide and revising the description of this offence.
It is necessary, based on the realities of the modern world, to approach the
qualification of this crime with those measures that are more appropriate
to the nature and intensity of the acts of aggression used and the goals
they pursue.

Apart from the fact that the forms of realisation of genocidal intent have
changed, there are also gaps in the definition of genocide. They lie on the
plane of defining genocide not by pointing to its inherent attributes, but by
listing other types of crimes that may be genocide if [...] In fact, this is an
example of the absence of a definition. More precisely, it is an example of
how a definition is given through a list of attributes of other phenomena
rather than the one being defined.

Decisions in genocide proceedings are made on the basis of reflection and
evaluation, not so much of what happened, but of how it was perceived
by both the perpetrator and those against whom it was committed. This
does not seem to be a very reliable way of doing things. After all, the
victim perceives the situation quite differently from the perpetrator, and
the perpetrator will never claim to have committed genocide for defence
reasons.

It turns out that the principle of legal certainty does not work in genocide
proceedings. This is probably why proving genocide is difficult. The
definition of this act has no clear independent features, so it is impossible
to qualify this offence in a strictly formal sense. It can, as stated above, be
identified through interpretations and reactions to the needs of the current
political moment. But in this case the question arises about the existence
of the concept of genocide. The concept must contain a definition, and we
do not observe such a definition.

At the same time, this does not mean that genocide does not exist. Raphael
Lemkin has defined genocide very precisely and comprehensively, noting
that the physical destruction of a protected group is not the only defining
element of genocide. Groups are numerous and genocidal intent in terms
of destroying a group often fails to achieve the result. Trial proceedings
which have determined that genocide may also involve a part of a group
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have certainly demonstrated that quantification in genocidal offences is
of evaluative value and cannot be regarded as a decisive criterion. For
example, in Prosecutor v. RadislavKrstic — Appeals Chamber — Judgment —
IT-98-33 (2004) ICTY 7 "considered the issue of part of the group" and
stated that the part which is the object of the offence must be significant
enough to affect the group as a whole. Decision paragraph 12 states: "The
intent requirement of genocide under Art. 4 of the Statute is therefore
satisfied where evidence shows that the alleged perpetrator intended to
destroy at least a substantial part of the protected group. The determination
of when the targeted part is substantial enough to meet this requirement
may involve a number of considerations. The numeric size of the targeted
part of the group is the necessary and important starting point, though
not in all cases the ending point of the inquiry. The number of individuals
targeted should be evaluated not only in absolute terms, but also in relation
to the overall size of the entire group. In addition to the numeric size of
the targeted portion, its prominence within the group can be a useful
consideration. If a specific part of the group is emblematic of the overall
group, or is essential to its survival, that may support a finding that the
part qualifies as substantial within the meaning of Art. 4" [13].

As can be seen, the Court’s conclusions are replete with value judgements
that a part of the group should be "significant", "significant", "important",
"emblematic/symbolic" for the group as a whole. Of course, this approach
equally allows any part of the group to be considered both significant and

important and not-significant and unimportant.

Lemkin’s main emphasis was on habitat destruction for the protected group.
And this should be the point of departure for the normative definition of the
offence of genocide. He noted that genocide is primarily a co-ordinated plan
of various actions aimed at destroying the essential bases of life of national
groups with the aim of destroying them. The purpose of such a plan would
actually be the destruction of the protected group’s environment, which
may consist of the eradication of the political and social institutions,
culture, language, national feelings, religion and economic existence of
national groups, as well as the destruction of the personal security, liberty,
health, dignity and even life of persons belonging to such groups.

It is these signs that are decisive, since killings, even mass killings,
especially in war, cannot unequivocally indicate the existence of genocide.
But a coordinated plan, coming from authoritative and powerful, resource-
rich sources, is unequivocal evidence of genocide.

The most important indicators that point to the existence of the crime of
genocide are, first and foremost, the context, which should include not
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only current but also preceding events and acts, the roots and unfolding
of a certain situation over time, the historical background, the resources
involved and the efforts expended or to be expended in the future, etc. By
taking into account the factors and events listed above, it is possible to
build an objective picture of the results achieved by all these efforts. The
factual situation and the practice of the International Criminal Court and
the tribunals that have tried and are still trying cases in which genocide
is suspected indicate that the statutory definition of genocide does not
work. To be more precise, it requires constant clarification in each specific
case. And it is not the actual circumstances that need clarification, but
the definition of genocide. That is, its attributes. And once again: it is not
the presence of signs of genocide in this or that act that is clarified, but
the signs themselves. What the legislator meant by genocide is always
examined. We must admit that this is a strange situation. If we draw
a parallel with other crimes, we should try to imagine a judge puzzling
over what is murder? And he is not puzzling over the question of whether
murder was committed in this case, but over the question of what murder
is in general. It is only after realising this that he can move on to the second
part of the question, namely, the question of whether a murder has taken
place in this case.

Besides this strangeness there is another circumstance. Since, as we have
seen, the concept of genocide does not exist, but charges are brought for
this offence, we are dealing with a situation that violates a fundamental,
basic principle of criminal law — Nulla poena sine lege — there is no offence
without the law stating so. So what can we do — there is genocide, but its
definitions are not defined?

The existing definition does not allow for determining what a protected
group is and who belongs to it, how to define its boundaries, is genocide
physical destruction or can it take other forms? At what point is genocide
considered to have been carried out? Should the entire protected group be
destroyed or only a part of it? If part, which part? What criteria should be
used to determine that the living conditions created were indeed designed
for the total or partial physical destruction of the protected group and that
the creation of such conditions was genocidal? How to establish intent to
destroy a protected group, are there objective signs of such intent?

The courts and tribunals have each time clarified these questions on a
case-by-case basis through interpretation. And it should be emphasised
that it is not a question of the presence or absence of certain signs in the
act and the possibility of qualifying the actions on the grounds of genocide!
We are talking about the possibility to identify the signs of genocide that
are absent in the normative definition of this crime. That is, to identify
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something additional, which will indicate the presence of genocide. But if
this is so, then we still know what genocide is and where is the boundary
beyond which it is certainly present.

This means that there is currently no definition of genocide. Genocide is
not defined in terms of content and essence, but only as a hint that such a
phenomenon exists and that other crimes may conceal genocide.

Conclusions

But the concept of "genocide" is ultimately a legal concept. Or rather, it
should be legal. This view arises from the thought of whether the killing
of 100,000,000 people of different ethnicities is morally different from the
killing of 100,000,000 people of the same ethnicity? To accept the idea of
genocide is to accept the proposition that killing "in whole or in part" a
group of people united by a single criterion is somehow worse than killing
an equivalent number of random people. Why? Because their language,
culture and heritage die with them, and such eradication is deeply offensive
to liberal humanism (and to humanity as a whole). But doesn’t liberalism
affirm, among other things, human rights? But if killing groups is worse
than killing equal numbers of individuals, then human rights are in some
part denied, or more accurately judged somewhat lower’ than the right of
an ethnicity to exist.

Obviously, that is not the point. Obviously, it is a matter of assessing the
severity of the intent to commit the destruction of a group of people as such.
And since we are talking about assessment, it is very likely to indicate that
we have moved to the plane of judgement and then to condemnation. This
is what I mean by pointing out that the term genocide is primarily a legal
term.

If it is primarily a legal term, it needs precise and exhaustive criteria that
will make it possible to establish the existence of this act in the actions of
a person. Otherwise, we will have a situation when we have to establish
legally significant facts with the help of a non-legal term. This is always
fraught with errors, inaccuracies and speculation and is particularly
dangerous in criminal law.

International legal scholars have raised the issue that defining genocide
as a crime against a group of people may have the opposite effect. Groups,
instead of being protected by having a common identity, may begin to "hate"
each other, potentially giving rise to "group" intolerance and clashes. This
thesis was born along with the very idea that the crime of genocide exists.
However, this argument does not seem very convincing. Firstly, because
group intolerance is as much a phenomenon today as genocide itself.
Secondly, the notion of the "legal" underlying any rule of law cannot be
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overridden by the "risk" that the defence of such a legal may lead to negative
consequences. The defence of any protected interest is capable of producing
negative consequences. These consequences can be very different — from
revenge to negative consequences from the fact of serving a sentence. And
there are many such arguments. Therefore, when criminalising genocide,
one should not "look back" at possible negative consequences in the form
of "intolerance" of groups towards each other.

Today we have examples of Russia waging a war of aggression against
Ukraine, in the course of which it is quite probable that genocidal intent
has been established. This is all the more likely if we pay attention to the
rhetoric of the Russian political elite, as well as the course of events in the
occupied territories and in certain regions where hostilities have been or are
being waged. An example is the city of Mariupol. In it, between February 24,
2022 and May 20, 2022, events took place that resulted in the complete
destruction of the city with a population of almost 450,000 inhabitants, the
killing of a large number of civilians, the destruction of civilian and critical
infrastructure, the introduction of filtration procedures accompanied by
torture, the deportation of children and adults, enforced disappearances,
and so on. Moreover, all these events are in no way related to the military
objective that was declared by the Russian political leadership at the time
of the outbreak of the war. However, despite all this, many lawyers are
sceptical about the possibility of qualifying these actions as genocide.
And this scepticism is based on the fact that there is no legal concept of
genocide today.
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