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Abstract

The relevance of the article lies in the analysis of the content and meaning of the principle of separation
of state powers. The purpose of the article is to analyze the internal content of the principle of separation
of state powers, the types of its implementation in different countries, and its significance for the
functioning of democratic legal statehood. To conduct the research, philosophical, general scientific,
special scientific and legal methods were used, namely: dialectical method, systemic and structural-
functional methods, comparative law, categories and techniques of formal logic, universal value-
methodological guidelines. Based on the study of scientific developments and state legal practice, it has
been determined that the principle of separation of state powers is an integral part of a democratic state,
and the exercise of power is delegated to three independent branches of government. State power does
not belong in its entirety to any of these branches of government, any body or person, and is concentrated
in its source — the people. The delimitation of the competence of the highest state bodies is part of the
organizational aspect of the theory of the separation of state powers. It is determined that according to
the theory of the separation of state powers, state power is exercised through the organizational division
of the institutional, functional, and subjective components of its division. The legally established system
of checks and balances ensures the interconnection and coherence of the branches of state power, their
interaction and mutual control. This system ensures the unity of state power. The results of this article
are the justification of the need to enshrine at the constitutional level the principle of separation of state
powers to ensure the sovereignty of the people, democratic and legal statehood, the presence of different
models of functioning of this principle depending on the form of the state, legal traditions, historical
experience, etc. The provisions of this article have both theoretical and practical significance for the
activities of developing a model and consolidating the principle of separation of state powers in
constitutional and legal practice.
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AHoOTaNis

AxmyaneHicms cmammi ROAA2AE Y AHARIZT 3MICTY MA 3HAYEHHS RPUHYUNY NOOLY 0epacasHoi énadu. Memoro
cmammi € ananiz BHYMpIUHb020 3MICIY NPUHYUNLY NOOITY 0epAHcasHOL 81a0u, Munis 1o2o peanizayii 8 pizHux
Kpainax ma 1ioeo 3HavenHs 01 QYHKYIOHY8AHHA 0eMOKPAMUYHOL NPasosoi oepicasnocmi. [l npoeedeHns
O0CHIOMNCEHHSL BUKOPUCMOBYBANUCS (DINOCOPCHKI, 3A2AIbHOHAYKOGL, CReYiaNbHO-HAYKOBL Ma NPABosi Memoou,
a came: OianeKMUYHULL Memoo, CUCTMeMHUL Md CMPYKMYPHO-QYHKYIOHATIbHUL Memoou, HOPIGHAIbHO-
npasosuti, Kamezopii ma NpULoMu hopManrbHOL 102IKU, YHIBEPCANbHI YIHHICHO-Memoooao2iuni opicumupu. Ha
OCHOBI GUBUEHHS HAYKOBUX PO3POOOK ma 0epicasHO-npaso8oi NpaKmuKu GUSHAYEHO, WO HeGi0 EMHOIN0
YACMUHOK 0EMOKPAMUYHOL 0eparcasu € NPUHYUN NOOILY 0ePAHCABHOT 81a0U, a 30IUCHEHHS 61A0U 0ele208aHO
MPbOM HE3ANeHCHUM 2IIKAM 81a0U. []epicasHa 61ada He HALeHCUmb 8 NOGHOMY 00CA3I HCOOHIl 3 YUX 2iIoK
61aou, 0yov-sKomy opeany du 0cobi i KOHYeHmMpyemMuvcs 8 il docepeni — Hapooi. Pozmedicysanns komnemenyii
BUUUX OP2AHIE 0ePIHCABU BXOOUMb 00 OP2AHIZAYIIHO20 ACNEeKmy meopii nodiny depacasnol enaou. Busnauero,
wWo 32i0HO0 3 Meopicto NOOILY 0ePIAHCABHOI 811a0U 0EPAHCABHA 61A0A 30TUCHIOEMbCS WISAXOM OP2AHI3AYIUHO20
nooiny iHcmumyyilnoi, ynkyionanvuoi ma cy6b’ekmmuoi ckaaoosux ii nodiny. 3aKoH00as84o 8CMAHOGIEHA

cucmema CMpuMysans i npomusaz 3a0e3neuye 83aEMo38'a30K i 31a2000ceHicmy 2ioK 0epaicasHoi e1adu, ix
83A€MO0TI0 | 83AEMHULL KOHMPOIb. L[ cucmema 3abe3neuye eOHicms depaicasHoi enadu. Pezyriomamamu oanoi
cmammi € 00TPYHMYBAHHS HeOOXIOHOCMI 3aKPINIeHHs HA PIBHI KOHCMUMYYII NPUHYUnY nooiny 0epicasHol
61a0u 0715 3abe3neyents cygepenimemy Hapooy, 0eMOKPAMUYHOL | BPAB060OT 0epICABHOCTI, HASABHOCTNI PI3ZHUX
MoOenel (QYHKYIOHYBAHHA Yb0O2O NPUHYUNY 8 3ANeHCHOCMI 610 PopMu 0epaicasu, Npagosux mpaouyii,
icmopuunozo 0oceidy mowo. Ilonosicenns yiei cmammi maromes 5K meopemuyte, max i NPAKMu4He 3HAYEHHS
07151 QisLIbHOCE 3 PO3POOKU MOOeNi MA 3aKPINAeHHs NPUHYUNY NOOILY 0epIACABHOL 61a0U 8 KOHCMUMYYIUHO-
npasogiil npaxmuyi.

Kntouoei cnosa: nodin depcasHoi en1adu, cucmema cmpumy8aHs i npomueds, KOMnemeHyis, npe3udeHm,
opean KOHCMUMYYIUHOI 10pucourkyii

Introduction

It should be noted that the real division of state power into independent branches of power is the most
important for the exercise of power in a democratic state. Article 6 of the Constitution of Ukraine
states: "State power in Ukraine is exercised on the basis of its division into legislative, executive and
judicial. The bodies of legislative, executive and judicial power exercise their powers within the limits
established by this Constitution and in accordance with the laws of Ukraine." For any democratic
state, it is mandatory to enshrine this principle at the constitutional level and implement it in the state
mechanism, since without the separation of state powers and an effective system of checks and
balances, there can be no rule of law and legal laws.

At the same time, it should be noted that the classical construction of the separation of powers into
legislative, executive, and judicial has shown its viability and is the most optimal. However, when
implemented in different countries, this model has its own differences, as modern states differ in legal
traditions, legal systems, level of legal awareness and culture, etc. Therefore, the separation of state
powers is not a static system of three separate branches of state power, but involves constant
development, variability, and uniqueness in the conditions of each specific state, which requires
interaction between branches of power and coordination of positions. Analysis of the content and
essence of this principle is extremely important for the implementation of reforming the mechanism
of state power in countries that seek to build a democratic legal statehood.

Therefore, the concept of the separation of state powers is relevant for modern legal science and
attracts the attention of scholars, despite the rather long period of its study and practical
implementation in state and legal practice. The issues of discussion in this area are the issues of
understanding the essence of the separation of state power, the development of a mechanism for the
separation of state power that would ensure its unity and the most optimal distribution of powers
between the branches of state power. Therefore, scientific research is currently being conducted in
Ukraine on the formation of the very concept of the separation of state powers, which allows us to
understand its purpose, stages of development, features in certain historical periods for individual
states, the content of the principle of the separation of state powers for its most optimal
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implementation in the mechanism of the functioning of state power, the system of checks and
balances as one of the main elements of this separation. For example, Salienko O.0O. and Kozynets
O., Prorochenko V. investigate historical issues related to the formation and development of this
concept [25, pp. 16-19; 11, pp. 165-169], Marushchak N.V. — the principle of separation of state
power as a principle of the state apparatus [17, pp. 31-33], Dzholos S.V., Skrypalovsky Ya.V. —
problems and prospects of the theory of separation of power at the modern stage of state formation
[7, pp. 42-58], Moskalchuk Y.G. and Chepulchenko T.O., Chalenko G.M. — the essence and purpose
of the system of checks and balances as a fundamental element of the principle of separation of state
power [18, pp. 12-17; 19, pp. 19-23; 31, pp. 39-44].

The purpose of the article is to clarify the essence of the separation of state powers, determine its
features in order to develop recommendations aimed at establishing an optimal model of the
separation of powers in democratic states, including Ukraine. To achieve this goal, tasks were set to
clarify modern approaches to understanding the essence of the separation of powers and its content,
the place of the system of checks and balances in the mechanism of the functioning of state power,
and the importance of this principle for the functioning of a democratic government, when the people
are the only source of state power.

Materials and methods.

The writing of the article was preceded by an analysis of the developments of scholars - legal theorists
and constitutional law in the field of analyzing the theoretical foundations and practical
implementation of the principle of separation of state powers and their consolidation at the
constitutional level. It was important to analyze the modern scientific works of domestic scientists on
the concept of the separation of state power to determine its essence and content, further reforming
the constitutional model of the functioning of the mechanism of state power in Ukraine in order to
build a legal statehood in Ukraine. The analysis of scientific works made it possible to identify the
main elements of the mechanism of separation of state power, the features of its functioning in
Ukraine, the determination of the special place in this system of the President of Ukraine and the body
of constitutional jurisdiction - the Constitutional Court of Ukraine, the importance of the system of
checks and balances to ensure the integrity and universality of state power, preventing its usurpation
by one body or person, understanding this principle not as an opposition of branches of state power,
but as a coordination of their activities, combining them into a single mechanism of sovereign state
power.

The methodology for writing the article is based on a comprehensive approach to analyzing the
content and meaning of the principle of separation of state powers, which includes a system of
philosophical, general scientific, special scientific, and legal methods.

First of all, it should be noted that the dialectical method was used to conduct the study in order to
clarify the essence of the main categories considered in the article, namely: the principle of separation
of state power, the system of checks and balances, the subjects of the exercise of state power, their
interdependence and mutual influence. Systemic and structural-functional methods were used to
clarify the system of requirements arising from the principle of the separation of state powers;
comparative law methods were used to analyze models of the separation of state powers; Logical
methods were used to analyze concepts, categories, and formulate conclusions. In this case, the
categories and techniques of formal logic are applied: concepts, definitions, proof and refutation,
judgment, analysis, synthesis, comparison, generalization, etc. Universal human values and
guidelines were taken into account: the priority of universal human values, the principles of a
democratic legal state, the rule of law, freedom, humanism, respect for human dignity, and the
affirmation of human rights.

Results and discussion.

The principle of separation of state powers as one of the foundations of democracy
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A democratic state governed by the rule of law is characterized by the fact that state power, according
to the theory of popular sovereignty, belongs to the people. The state apparatus transforms it into an
organizationally formalized system that functions effectively. The state, represented by the state
apparatus, acts as an instrument in the hands of the people, with the help of which the latter exercises
constituent power. The people, through a system of free elections and other forms of democracy,
establish state power and entrust its implementation on their behalf to state bodies. The concentration
of state power in whole or in most of it in one body or person leads to the loss of popular sovereignty,
and accordingly, the ability to exercise power by the people. Therefore, in democratic states governed
by the rule of law, the principle of the separation of state powers is enshrined at the constitutional
level, and its exercise on behalf of the people is delegated to three independent, mutually limiting
systems of state bodies. At the same time, state power does not belong in its entirety to each of these
branches of government, to any body or to any person. Each branch of government exercises only the
functions and powers inherent to it, according to the law, and in the relationship between them, an
appropriate system of checks and balances is established. By dividing the implementation of the
functions of a unified system of state power into three interdependent parts, the people ensure their
sovereignty over its implementation and keep power unified within themselves. Thus, the limitation
of state power by legislation is ensured, and its individual branches by the interconnected activities
of each other. The situation is that there is no unlimited power in the state that would be outside the
legal field. Thus, the opinion that “the main purpose of the separation of state power is to prevent the
possibility of usurpation of power and its further abuse” is correct [25, p. 19].

Analysis of the internal essence of the principle of separation of powers versus the expediency of
distinguishing three main components of the separation of state power in its content - personal,
institutional, and functional. They manifest themselves in the creation of separate state and
government institutions with their own competence, which implement different functions. At the
same time, these institutions represent different political entities. And it is clear that the options for
organizational formation, interconnection, and interaction of these government institutions should be
differentiated by branches in the system of separation of powers into the legislative, executive, and
judicial branches of government.

Interaction between state authorities through their competence

The separation of state powers as a fundamental principle of its functioning in the full sense is possible
only in a democratic state governed by the rule of law. As scientists rightly point out: “issues of
separation of powers have not only important theoretical significance, but also directly affect the
political regime as a way of exercising political power and methods of state activity, the basic
principles of socio-political life and the socio-economic model of society, relations between central
and local authorities and between the state and the individual [7, p. 47]. At the same time, the subjects
of power are endowed with competence clearly defined in the provisions of the law. It should be
noted here that the literature sometimes claims that “we should be talking about the delimitation of
the competence of state authorities, but not about the separation of powers” [5, p. 46]. It seems that
such a statement is not true, since it is precisely the delimitation of the competence of state authorities
as bearers of separate branches of state power that is part of the organizational aspect of the theory of
the separation of state powers.

Since it is the interaction of the relevant subjects in the mechanism of distribution of state power that
occurs on the basis of the relationships between their competences, it is important to define the
meaning of the concept of "competence" of a subject of power. In science, depending on the
quantitative composition of the elements of the competence structure, they distinguish: the classical
approach, when competence is considered as a set of powers and subjects of knowledge; the
restrictive approach, when the content of competence is reduced to subjects of knowledge; the
expansive approach, when its content includes tasks, functions, forms, methods of activity, etc. [26,
pp- 92-94].
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It seems that the classical approach to competence is the most well-argued. This is the approach taken
by most modern scientists. As A. Tkachenko rightly notes: “competence is characterized by a set of
legally established rights and obligations (powers) of authorities (state authorities and local self-
government bodies), their officials regarding the requirement of certain behavior from individuals
and legal entities and subjects of competence, enshrined in the Constitution, laws of Ukraine and
subordinate acts (competent legislative acts)” [29, p. 197]. S. Seregina distinguishes 2 components in
the structure of the competence of a state body: powers, which she defines as legal obligations; the
competence of a separate state authority or local self-government in specific public legal relations,
which makes it possible to establish the belonging of certain relations to the sphere of power of a
separate body. A special element in this sense is jurisdiction — a legal indication of the territorial
boundaries and substantive specifics of social relations, to which the power activities of a particular
body are directed. Therefore, S. Seregina emphasizes that a significant number of bodies have
identical powers, but the competence of each of them is strictly individual due to differences in
jurisdiction [26, pp. 19, 22]. It is also important to note that “the competence of an authority is not
the sum of its elements, but their system. At the same time, it is necessary to emphasize that each
element has relative independence”[8, p.261].

Given the above considerations, the competence of a state body can be defined as a system of powers
consisting of a set of rights and obligations and subjects of competence - in fact, a separate sphere of
public relations in which a separate body exercises its own powers. It should be noted that a feature
of such powers is that they are both a right and an obligation (authority right), which are aimed at
fulfilling the obligation imposed on the subject of power. At the same time, powers must always be
specific and clearly defined in terms of internal content, as well as legally limited in scope. Thus, the
rights of a separate body, as opportunities to implement their functions, within the framework of
legislatively established powers, coincide with obligations, that is, the need for a competent entity to
take certain actions in these legal relations. As correctly noted in the literature, “the competence of a
state body is a set of state and governmental powers (legal obligations) stipulated by law, which
determine the methods of exercising its public functions. "Authority is the type and extent of power
influence, legal obligations of a state body or official, provided for by law." [9, p. 97].

The place of the branches of state power in the mechanism of its division

In the context of our topic, it is appropriate to raise the question of equality or, instead, supremacy of
individual branches among themselves in the system of separation of state powers. For example,
regarding this issue, A. Kolodiy notes the following: “After all, there is no absolute balance of powers
in constitutional practice. The legislative branch undoubtedly occupies a leading place in the theory
of the separation of powers, which is explained by the fact that it is laws that serve as the foundation
for the functioning of other branches of power, and it is precisely at the implementation of the latter
that their activities are aimed. This was also emphasized by J. Locke, who proceeded from the
interaction of powers in the state, but recognized their mutual subordination and believed that it is the
legislative power that should be supreme, and all others, represented by some members of society,
proceed from it and are subordinate to it” [12, p. 119]. L. Kryvenko also believes that the parliament
has a higher level and scope of competence compared to other government bodies [16, p. 27].
However, it is thought that from the standpoint of the theory of the separation of powers, such an
approach is not correct, that is, one that reflects the spirit of this theory.

At the same time, it should be noted that one of the main founders of this theory, Ch.-L. Montesquieu,
indicated that the legislative branch (by virtue of its nature) occupies a decisive position in the division
of state power. However, this does not mean that the legislative branch is supreme, since in this case
the other branches would be subordinate, and such an approach would contradict the principle of the
separation of state powers. The rule of law in the system of regulatory acts cannot be equated with
the rule of the legislator. Since the adoption of laws is a complex process, in which, in addition to the
legislative body, other entities also directly participate: the people, the president, the government, and
others. Therefore, the legislative branch of power cannot be considered supreme, since in the
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mechanism of separation of state powers there is no hierarchy between the branches of power, and
the system of checks and balances established in this mechanism allows other entities, such as the
head of state, a certain body of justice or a court of constitutional jurisdiction, to control the legislator
through the veto rights specified in the legislation, recognition of the law as unconstitutional, etc.

As V. Tertyshnyk correctly points out, in our opinion: “There can be nothing supreme (dominant) in
the legislative branch. The dominance of any branch of government contradicts the principles of a
constitutional state, in which the principle of separation of powers is introduced and everything
possible is done to eliminate the probable dominance of any of its branches. The legislative power
itself must ensure the rule of law (natural rights and freedoms of man)”[28, p. 34].

Also, for example, R. Zippelius notes that the legislative branch is not the supreme power, but the
power that "programs" within the framework of the constitution the activities of other branches
(government and administration, judicial system), which act not as subordinates to the legislator, but
as such, whose activities are programmed by law. Thanks to such programming and the constitutional
consolidation of “programming” and “programmed” competencies, the coordinated activities of the
branches of government take place [1, pp. 317-318, 320]. The separation of state powers through a
system of checks and balances provides for mutual control and restraint between the branches of state
power; accordingly, these branches must also take appropriate part in the lawmaking process.

It is important to pay attention to the place of the court of constitutional jurisdiction in the mechanism
of separation of state powers. The unity of the entire legal system and the mechanism of its
functioning are determined by the presence of a special and single highest instance of constitutional
control of laws. At the same time, it should be noted that the body of constitutional jurisdiction in
Ukraine is organizationally and functionally not part of either the judicial system or other branches
of government, and at the same time, it is a carrier of state power, performs the function of
constitutional control, acts as a guarantor of ensuring the rights and freedoms of man and citizen,
maintaining a balance between the branches of government, ensuring the supremacy of the
Constitution, acts as a safeguard against violations of constitutional law and order, and guarantees the
effective functioning of the system of separation of powers [23, p. 87]. This is not about the
supremacy of the judicial branch of power, but about cooperation and coordination between the
branches of power.

Thus, it should be emphasized that, according to the theory of the separation of state powers, state
power is exercised through the organizational division of the institutional, functional, and subjective
components of its division without any elevation or demotion of each branch of power at the expense
of each other.

The content of the principle of separation of state powers

Starting with such prominent scholars as J. Locke and C.-L. Montesquieu, who are considered the
developers of the modern theory of the separation of powers, the classical three branches of power,
enshrined in constitutional laws, are distinguished: legislative, executive, and judicial. Thus, Article
6 of the Constitution of Ukraine defines the following provision: “State power in Ukraine is exercised
on the basis of its division into legislative, executive and judicial. The bodies of legislative, executive
and judicial power exercise their powers within the limits established by this Constitution[14].

At the same time, it is clear that the organizational and legal content of this theory undergoes
corresponding modifications based on a whole range of factors: historical traditions, features of the
functioning of the state mechanism, the form of the state, etc. The modern world practice of
constitutionalism is based not only on the classical concept of the separation of state power and its
functional purpose, but, first of all, on the prescriptions of the constitutional norms of specific states
and on their state and legal practice. Today we can talk about the functioning of various models of
the principle of separation of state powers, which generally corresponds to the functional purpose of
the classical version of the theory of its separation.
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It is necessary to pay attention to the fact that some representatives of modern science of legal theory
and constitutional law have expressed proposals for the separation of additional branches of power.
Such an interpretation is sometimes recognized as a necessary and natural milestone in the
development of this theory. For example, some authors note that "it is not at all necessary to limit
oneself to the most common separation of three branches of power when implementing the principle
of separation of powers... Considering the global trends of transformation and modernization of state
power, it can be assumed that electoral, control and supervisory and presidential power will become
in the future as integral branches of state power as the “classical” branches” [20, p. 100]. Some authors
propose to separate the control branch of government, noting that the control branch of government
should include the Constitutional Court of Ukraine, the Accounting Chamber of Ukraine, and the
Commissioner for Human Rights of the Verkhovna Rada of Ukraine. Pointing out, at the same time,
that the classification of the above-mentioned state bodies as a special fourth branch of government
will significantly increase their status and positively affect the effectiveness of their activities. In
addition, in their opinion, the misunderstandings that exist today and are related to the status of the
Constitutional Court of Ukraine will be eliminated[27, p. 121]. At the same time, in our opinion, in
this case there is a confusion of the concepts of the functions of state power in general and a separate
branch of state power. These state bodies carry out the control function of the state within a certain
branch of government, and therefore it is incorrect and inappropriate to separate them into a separate
branch of government. Because they are not endowed with the features that characterize a separate
branch of government as such. In addition, it is worth noting that from the standpoint of the classical
principle of the separation of state powers, the formation of control bodies of state power leads to an
unconditional expansion of institutional guarantees of rights and freedoms, however, this statement
does not mean that such state institutions should be considered an independent branch of power in
the system of the separation of powers.

The question of regulatory or arbitral authority is quite interesting. The founder of this approach to
understanding the internal content of the principle of separation of state powers was the 19th-century
French scientist B. Constant, who outlined it in his vision of the model of constitutional monarchy.
In his opinion, a representative body expresses the opinion of the people. The peoples must exercise
constant and active supervision over their representatives and reserve the right to remove them from
office at short intervals if they abuse their powers. A modern state in the form of a constitutional
monarchy, as B. Constant believed, should have an inherent separation of powers, “which is usually
a guarantee of freedom.” He justified the need to create, in fact, six branches of power[10, p. 265].
He proposed including the power of the head of state in the theory of separation of powers, calling
the power of the head of state in a constitutional monarchy a "restraining" or "neutral" power. Thus,
it is possible to also talk about the head of state, who is elected by the people, who to some extent
organizes the functioning and interaction between the branches of government. Therefore, the
president's power is called arbitral or restraining. For example, M. Savchyn notes: “The arbitration
functions of the president are built on the basis of ensuring the balanced functioning of public power”
[24. P.45].

Thus, certain constitutional acts directly mention such functions of the president as head of state. For
example, in Part 1 of Article 30 of the Greek Constitution, the President is the regulator of the
functions of the institutions of the Republic[13]. The literature directly states regarding the status and
place of the President of Greece that “the main functions of the president are to represent the state
and to act as political arbitrator between the various branches of state power” [4, p. 22]. Also, Article
5 of the Constitution of the French Republic states: “The President of the Republic must abide by the
Constitution. He must ensure by his arbitration the proper functioning of the organs of state power,
as well as their continuity” [15, p. 8]. But further analysis of this constitution does not reveal a clear
content and mechanism for implementing the arbitration function of the President of France, and
therefore, to a certain extent, it is a formality.

The separation of the presidential branch of power, in our opinion, would pose a threat to the
functioning of democratic legal statehood, one of the foundations of which is the separation of state
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power. Because the supremacy of the president over the branches of government can lead to the
introduction of de facto dictatorship in the country, as evidenced by the experience of post-totalitarian
states.

It is believed that any formation of a new model of the theory of the separation of state powers should
be based on the postulate of division into 3 classical branches of power: legislative, executive, and
judicial. Their institutional consolidation may have its own characteristics, depending on the
experience of state building, the form of the state, national traditions, etc., but the most important
thing should be the real separation of state power, when the branches of power are separated by their
functions and powers and an effective system of checks and balances operates. Supplementing the
theory of the separation of powers with new branches of government indicates its revision, can serve
as a justification, as a rule, for authoritarian tendencies, and can overturn the very principle of the
separation of state powers.

At the same time, it should be understood that the classical theory of the separation of powers is not
always absolutely clearly enshrined in the mechanism of interaction between the branches of state
power, as, for example, in parliamentary states. However, such a discrepancy with the classical
concept of the separation of powers in this case indicates not the need to supplement the classical
triad of branches of power with some additional fourth or fifth branch of power, but that the powers
of the legislative, executive and judicial branches of power are distributed in such a way that a
modified model of the separation of state powers, adapted to the relevant conditions, operates. Since
there is no theoretically flawless construction of the division of state power developed once and for
all for all existing states, it is necessary to take into account the historical, cultural, national, and
political traditions of individual countries, forms of state, state mechanism, etc. Based on this, we can
agree with the following statement regarding the implementation of the classical theory of the
separation of state powers in the practice of individual states: “it would be advisable to have a flexible
understanding of this theory and the mechanisms of its implementation, which follows from the
inadmissibility of its dogmatic interpretation, disregard for its multifaceted nature” [30, p. 13]. Thus,
it is possible to talk about the expediency, in certain cases, of supplementing the mechanism of
separation of state powers, within the classical triad of branches of power, with new institutional
elements that most optimally correspond to modern realities. At the same time, such changes and
additions are not a revision of the classical theory of the separation of state powers, but its adaptation
to the specific realities of today's existing states. What is important here is the functioning of such a
mechanism for the implementation of state power that makes it impossible to concentrate, and
therefore usurp, the entire fullness of state power in one state institution (even a representative and
democratic one). For example, the Revolutionary Convention of the time of the Great French
Revolution concentrated in itself the fullness of the highest legislative, executive and judicial
branches of power and, although by nature it was a democratic representative body, nevertheless
exercised this power autocratically, violating the rights and freedoms of citizens. It was this body that
created the revolutionary court (revolutionary tribunal), the terms "enemy of the people", "commissar
of the revolutionary convention", allowed the possibility of violating the norms and principles of law
for the sake of political expediency, etc. Therefore, today, the theory of the separation of state powers
has been accepted by all states that are models for building a democratic legal statehood, as well as
by states that have embarked on this path and enshrined it at the constitutional level.

Important for the effective functioning of state power in the conditions of separation of state powers
is the postulate of a rational relationship between the branches of power, their balance among
themselves, interaction and mutual control, which is manifested in the established system of checks
and balances. Regarding its understanding, one can agree with the statement that “the system of
checks and balances should be understood as a set of constitutional, legal and organizational means
that ensure interdependence and balance in the work of government institutions... The implementation
of the mechanism of checks and balances occurs through the application by authorities of various
organizational, legal, or managerial measures. It is important to understand that, functioning on the
principles of interaction, interdependence and interpenetration, the system of checks and balances
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must have a powerful arsenal of means aimed at preventing the usurpation of state power’[19, pp.
20-21].

The literature correctly notes that: “the system of checks and balances is a mechanism for
implementing the principle of separation of powers, which is inherent in the “nature” of the rule of
law. The necessity of the operation of this principle is due to the need to prevent political and legal
conflicts between higher state bodies. The system of checks and balances in this aspect is a stabilizing
factor in the continuous functioning of state authorities, as it prevents the concentration of power in
one branch and ensures the interaction of all branches and centers of state power”’[6, p.105]. The
statement is also quite true: “In general, it can be stated that the implementation of the principle of
separation of powers is possible and effective only when accompanied by a system of “checks and
balances.” It prevents attempts to usurp the powers of one government by another and ensures the
normal functioning of state bodies” [31, p.43].

Therefore, we can say that in the system of separation of powers, the independence of individual
branches of state power is relative, since the effective functioning of the state-power mechanism
based on this principle is possible only if there is a real mechanism of checks and balances. At the
same time, it is worth noting that this system is universal. The universality of the system of checks
and balances is manifested in its ability to extend to the activities of all state authorities, while
ensuring a systemic and unified influence on the work of government institutions [19, p. 21].

The separation of state powers, as a fundamental principle of the functioning of a democratic
constitutional state, cannot be considered an absolute and cannot be viewed as a confrontation
between the branches of state power. Instead, the constitutional consolidation of this principle should
be carried out in such a way as to prevent deformations in its implementation. That is why the
branches of government have their own special purpose, which is manifested in their functions and
are endowed with clearly defined competence, while acquiring the features of autonomy and
independence in the implementation of their inherent powers. The implementation of the powers of
the relevant bodies belonging to individual branches of government is carried out thanks to the ability
of each branch to mutually restrain and control one another. At the same time, none of the branches
of government should take over the functions of another branch of government so that the functions
of the branches of government do not coincide in the exercise of state power. Therefore, the branches
of government must maintain interconnection and coherence, and be a single political organism.

The activities of the branches of government are manifested through the mutual complementarity of
the activities of each of them in the process of exercising a single state power. Thus, in the process of
implementing the classical triad of separation of state powers, the legislative branch of power will
not be able to achieve the goal set in the law if its act is not implemented by the executive and judicial
branches of power. Since the executive branch of government must act on legal grounds, and, in cases
specified by law, on the basis of the sanction of the judicial branch of government, effective justice
can only take place on the basis of the law and provided that it is ensured by legal coercion. Therefore,
in the process of implementing the principle of separation of state powers, each branch of government,
represented by the relevant government institution, performs its own specific function and has no
direct need to involve other branches of government in this activity, which implement their own
functions. Thus, individual branches of government must be autonomous and independent in the
exercise of their own powers aimed at performing the functions assigned to them. The question in
this aspect is only about the need for one branch of government to exercise control over another in
the process of exercising the relevant powers by each separate branch of government in order to avoid
violations of the law or certain abuses. Therefore, interaction occurs between the branches of
government precisely to ensure mutual control and ensure their independence and autonomy through
a constitutionally enshrined, balanced system of checks and balances.

In the case of the implementation of the function of one branch of government, the bodies of other
branches of government should not interfere in its activities, since this can be considered as a certain
violation of the classical approach to the principle of separation of state powers. However, the current
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state of implementation of this principle in the activities of state authorities distinguishes between
permissible and impermissible interventions. Permissible ones contribute to more effective activities
of state authorities, while unacceptable ones lead to the loss of the essence of the principle of
separation of powers itself. For example, presidential interference in the process of issuing laws
through the possibility of a veto is allowed, since the decision rests with the parliament, which can
overcome this veto in accordance with the law-making procedure established by the constitution. It
is also permissible to grant relevant entities outside the parliament the right of legislative initiative,
since in the end, it is the legislator who will make the final decision. At the same time, it is
unacceptable to grant the head of state or government legislative competence that would allow the
latter, contrary to the decision of the legislative body, to issue a by-law that would regulate these
issues that should be regulated by law. Since in this case the head of state, government or other
executive body actually assumes the functions of the legislative branch, competition arises between
the legislative competence of the legislative branch and the subordinate competence of the executive
branch.

Interaction between branches of government

Today, science raises the urgent question of the need for interaction between branches of state power
as the basis for its effective functioning. For example, A. Pekhnyk notes: “The establishment of a
legal state capable of ensuring effective and democratic governance and guaranteeing civil rights and
freedoms largely depends on the organization of political power, its differentiation (division) into
separate branches (industries) that restrain and balance each other, as well as interact on the basis of
rules stipulated by the Constitution and laws, for the sake of achieving general social goals [21, p.
37]. This is also emphasized by Y. Moskalchuk, indicating that “it is important to focus attention on
adhering to a certain system of separation of powers in compliance with the principles of
interdependence, interaction, and historical determinism” [18, p. 16]. In this aspect, the statement that
“the main requirements of the separation of powers are the separation and independence of certain
types of state bodies from each other, delimited by functional characteristics, a clear definition of
their special powers and legal forms of activity, their mutual influence, mutual balance, mutual
restraint and mutual control” is correct[11, p. 168]. Therefore, in our opinion, it is correct to state in
the literature on this subject: “Since the state power is unified, its branches must constantly interact”
[2, p. 10]. In this regard, the Constitutional Court of Ukraine in its decisions focused on the following:
“The exercise of state power on the basis of its division into legislative, executive and judicial means,
first of all, the independent exercise by each state authority of its functions and powers. This does not
exclude the interaction of state authorities, including the provision of necessary information,
participation in the preparation or consideration of a certain issue, etc."[22] that the division of state
power reflects the functional specificity of each of the state authorities, provides not only for the
demarcation of their powers, but also for interaction, a system of mutual checks and balances aimed
at ensuring their interaction; in addition, ensuring the implementation of the principle of separation
of powers is a guarantee of the unity of state power, an important prerequisite for stability,
maintaining public peace and harmony in the state (paragraphs two and four of subparagraph 4.1 of
paragraph 4 of the motivational part of the Decision of April 1, 2008 No. 4-rp/2008) [3].

Thus, it can be argued that the principle of separation of powers in no way denies, but, on the contrary,
ensures the unity of state power through the interaction of branches of power on the basis of a system
of checks and balances. Therefore, in the implementation of the classical theory of the separation of
state powers, an approach is defined regarding the need for interaction between branches of
government to achieve the most effective exercise of state power.

The principle of separation of state powers in terms of scientific concept and practical
implementation in state and legal practice

It should be noted that the separation of state powers can be analyzed in several aspects: as a principle
of the organization and functioning of state power, and as a scientific concept. In the first case, it acts
as an integral fundamental principle of a democratic legal state, as well as the organization of state
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power within it. In this aspect, it reflects the deep democratic nature of such a state, since it is directly
aimed at preventing the possible concentration of state power in the hands of one subject of power,
and therefore the possibility of the latter committing arbitrariness and lawlessness against society,
and ultimately serves as one of the guarantees of ensuring the political, economic, social, ideological
and other freedoms of a person and citizen.

As a scientific concept, the principle of separation of state powers contains the corresponding
constituent elements: ideological, scientific, and practical. This principle is the ideological basis of
the theory of democratic legal statehood; in the scientific dimension, this principle acts as one of the
means of understanding state and legal phenomena and processes; in the practical aspect, it acts as
the fundamental principle of the organization and functioning of state power in the mechanism of a
democratic legal state. Thus, all these constituent elements are inextricably linked and in practice
create a single state-legal phenomenon, which is one of the most important elements of highly
developed, modern, democratic states. This principle is enshrined in the constitutions of most such
states as the principle of the organization and functioning of state power. Thus, we can formulate the
following approach to defining the principle of the separation of state powers: it is such an
organization of state power in a democratic state that ensures the supremacy and unity of this power
in its source - the people, proper interaction and mutual control between the highest bodies of state
power through a constitutionally established system of checks and balances. At the same time, one
should agree with the opinion that: “the essence of the division of power into three branches
(“branches”) is not only to divide, but also to balance state and government powers between different
state bodies, thereby establishing mutual control, eliminating the possibility of usurpation of power -
the concentration of all powers or most of them in one state body or official, and thereby preventing
arbitrariness. Power in a democratic state is a form of expression of the will and interests of the
people, and the separation of powers is a specific construction that ensures the preservation of the
unity of state power. This is an indicator of the development of law and the state, a necessary
prerequisite for the rule of law”[17, p.33].

Conclusions

The analysis made allows us to define the separation of powers as a fundamental principle of
democratic legal statehood, which guarantees democratic governance by establishing a system of
state power where none of the branches of power or individual subjects of power combine the full
power, but function in interdependence and the possibility of mutual restraint in accordance with
constitutional regulation. That is why, in a democracy, the exercise of power is entrusted to three
systems of state bodies: legislative, executive, and judicial. State power does not belong entirely to
each of these systems of state organs or to any one person. Each of them exercises its own functions
and powers, and there is a system of checks and balances between them. By dividing the single system
of state power into three parts and preserving it as one within itself, the people ensure their sovereignty
in its possession. Thus, the unity of state power and its concentration in the bearer subject, which is
the people, is ensured. This ensures a situation where the state does not have unlimited power by law.
The following features are distinguished regarding the understanding of the internal content of the
separation of state powers: a) the separation of state powers implies the distribution of functions and
powers between the legislative, executive and judicial branches of government in the person of the
relevant entities, which independently and independently carry out their own functions; b) in the
system of such power, the possibility of concentrating all state power in one body or person is not
allowed; c) the functioning of a system of checks and balances for the purpose of competent
interaction and balancing of the branches of power among themselves, on the one hand, and control
and certain constitutionally established restrictions of the highest bodies of state power belonging to
the relevant branch of power, on the other hand; d) models and mechanisms for implementing the
principle of separation of state powers in state and legal practice depend on historical traditions, the
form of statehood, the level of legal and political culture, and the fulfillment of the main goal -
preventing the usurpation of state power and depriving the people of a real opportunity to exercise
their electoral power.
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