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Abstract

The relevance of the research topic is due to at least several factors. Firstly,
according to the analysis of the case law of the European Court of Human Rights,
as well as annual reports on this issue, improper compliance with the standards
of ensuring the right to a fair trial, established in Art. 6 of the European Convention
on Human Rights, traditionally belongs to the most common violations by
Ukraine as a defendant state and represents a systemic and structural problem.
Secondly, the ongoing international armed conflict and the need to investigate
and bring to trial an increasing number of criminal offences (including those
against national security, war crimes, etc.) with all the challenges that this
situation entails, puts an additional burden on the law enforcement and judicial
systems and complicates their proper and effective functioning. Thirdly, the
introduction of martial law is accompanied by additional restrictions on human
rights and freedoms, and a derogation from a number of positive obligations
assumed by the state, including in the area of ensuring the right to a fair trial.
In view of the above, there is a necessity of scientific reflection on the essential
content of the minimum standards for ensuring this right in the light of their
implementation in the context of international armed conflict, as well as analysis
of the novelties introduced into the national criminal procedure legislation in
terms of compliance with the outlined standards in the course of implementation
of the relevant regulatory provisions. The comprehensive application of a system
of scientific research methods and techniques (in particular, dialectical, formal
legal, comparative, systemic and structural, etc.) made it possible to consider
the problems of ensuring access to court (including access to the procedures for
reviewing criminal proceedings), which may be related to the issue of restoring
criminal proceedings lost as a result of hostilities and occupation. The author
also clarifies the system of guarantees and prerequisites that must be met in
order to ensure the right to defence for suspects and accused persons who
are not directly involved in criminal proceedings (i.e., in absentia proceedings).
Finally, the author describes the key requirements for ensuring the right to cross-
examination (Art. 6 (3)(d) ECHR) in the case of using testimony recorded during
the pre-trial investigation by means of video recording.
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AHoTanisa

AxmyanvHicmb memu 00CNI0IKEeHHSsT 00YyMo8eHA NPUHAUMHL 0eKiTbKOMA UUH-
Hukamu. [To-nepuie, sik c8i0UUMb AHAJL3 NPABO3ACMOCO8HOI npakmukxu €8po-
neticbKoz0 cyoy 3 npaes JOUHU, A MAKOAK ULOPIUHUX 38IMI8 3 Ub020 NUMAHHSL,
HeHalexxHe 00MpUMAaHHsL cmaHoapmie 3abe3neueHHst Npasa Ha cnpaseoiusull
cyo, wo 3aKpnineHo Yy cm. 6 €gponelicbkoi KOHBEHUII 3 Npaes I0OUHU, MPAOUUITHO
HaneXKums 00 HAOLIbUL nowupeHUX nopyuleHsb 3 60Ky YKpaiHu sk deprkasu-
gionogidaua ma CcmaHO8UMb CUCMEMHO-CmpYyKkmypHy npobnemy. Ilo-Opyee,
MDKHAPOOHUT 30POTIHUTL KOHGAIKM, UL0 NPOO0BIKYEMDBCSL, Tl nompeba po3caioy-
B8aHHSL CYO008020 p032/1510Y NePMAHEHMHO 3POCMAOUO] KITbKOCMI KPUMIHAILHUX
npasonopyuleHs (30Kpema, npomu HAUIOHANLHOU 6e3neKu, 80EHHUX 310UUHI8
mowlo) 3 Ycima 8UKAUKAMU, W0 MAKUL CMaH CNPUUUHSIE, cmeoplotomb dodam-
Ko8e HABAHMAINKEHHS HA CUCMeMYy 0p2aHi8 Npasonopsioky, cyoosy cucmemy ma
ycrnadHwoome ix HanexHe U epekmusHe pyHKyioHyeaHHst. [lo-mpeme, 3anpo-
B8AO0IKEHHSL BOEHHO020 CMAHY CYNPOBOOAKYEMBCSL NOSLBOI0 000aAMKO8UX 0O MeIKeHb
npaeg i co0600 N00UHU, 8I0CMYNOM 810 HU3KU NO3UMUBHUX 30008 5130 Hb, 8351MUX
Ha cebe Oeprkaesoro, 30Kpema i Y cgpepi 3abe3neueHHst npasa Ha cnpaseosusull
cyo. 3 oansdy Ha 3a3HaUeHe, BUHUKAE nompeba HAYKOB8020 OCMUCTEHHSL CYMHIC-
HO20 3Micmy MIHIMANLHUX cmaHOapmie 3abe3neueHHs yb020 npasa Yy ceimJii ix
peanisayii 8 Yymoeax MiXKHAPOOH020 30pOliHO20 KOHAIKMY, 4 MAKOXK AHANISY
3anposadrKeHUX Yy 8imuUusHsiHe KPUMIHASIbHE NnpouecyaibHe 3aKoH00ascmeo
Hogesl 3 no2nsdy 6pPaxyeaHHst Ni0 uac peanisayii 8i0N08IOHUX HOPMAMUBHUX
npunucie okpecneHux cmaroapmis. KomniekcHe 3aCMOCY8AHHSI cucmemu
Mmemooie i npuiiomie HAYK08020 0OCNIONKEeHHSL (30Kpema, dianexmuuHozo, pop-
MANBHO-IOPUOUUHO20, KOMNAPAMUBHO20, CUCMEMHO-CMPYKMYPHO20 MOuio)
003802IUNO pO32ASTHYMU npobiemu 3abesneueHHss oocmyny 00 cyoy (8KArOUHO
3 docmynom 0o npouedyp nepeznsioy KPUMIHAIbHO20 NPOBAOIKEHHSL), ULO MOIKe
6ymu nog’s;3aHo 3 HeoOXIOHICMIO 8I0HOBNIEHHS MAMEPIanie KPUMIHAALHO20 NPO-
8a0XKeHHsl, empaueHux 8Hacniook botiosux 0ili ma oxkynauii. Taxox 3’scoeaHo
cucmemy 2apaHmiil i nepedymos, o Marms bymu 0ompumaHi 3 memoro 3ab6es-
neueHHs: npasa Ha 3axucm nido3proeaHomy, obsuHysaueHomy, sKi He bepymo
b6e3nocepedHIo yuacmos Y KPUMIHANTbHOMY NPOBAOIKEHHI (Mobmo Koau tidembest
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npo nposaodrkeHHs in absentia). Po3Kkpumo Ka1touo8i 8umo2u uy00o 3abesneueHHs
JdompumaHHs npaea Ha nepexpecHuti donum (nn. (d) n. 3 cm. 6 €KIIA) y pasi
BUKOPUCMAHHSL NOKA3AHb, 3ahiiKCO8AHUX NIO Uac 00cy008020 PO3CNi0Y8AHHS 3
00NoM02010 810€03aNUCY.

Knrouoei cnoea: npasa nr00UHU;, NPaeo HA cnpageoiusuil cyo; esponelicobki
cmaHoapmu;, KpumiHanieHe nposadrkeHHs in absentia; Odepozauisi;, npaso HaA
nepexpecHuii oonum.

Introduction

The issue of observance of fundamental human rights in criminal
proceedings has always been relevant to the Ukrainian context. This
is evidenced by the fact that Ukraine is permanently included in the
so-called ‘anti-top’ of states against which the European Court of Human
Rights (hereinafter — the ECHR or the Court) satisfies the largest number
of complaints. Moreover, the most widespread violations traditionally
include those aspects directly related to the criminal justice system, in
particular, the reasonableness and duration of detention (Art. 5 of the
European Convention on Human Rights (hereinafter - ECHR), the use
of ill-treatment (Art. 3 of the ECHR) and various aspects of the right to a
fair trial, such as the reasonableness of time limits, the right to defence,
the enforcement of court decisions, etc. (Art. 6 of the ECHR). The vast
majority of these violations are systemic and structural, requiring reform
of domestic legislation and/or improvement of administrative practice and
its application.

These aspects are further intensified in the context of the global threat,
when, on the one hand, the state must respond to new challenges (rapid
growth in the number of criminal offences, complications in the possibility
of conducting certain procedural actions or pre-trial investigation, court
proceedings in general, physical inaccessibility of a large number of
potential suspects, etc.) These risks, among other things, necessitate the
finding of new solutions, optimisation of mechanisms and procedures for
bringing persons to criminal liability. On the other hand, it is obvious that
such changes can potentially affect the level of protection of fundamental
human rights and freedoms, as they are often associated with the
introduction of additional restrictions or a certain derogation from the
obligations assumed by the state.

In view of the above, the purpose and objectives of the study are to provide
a scientific reflection on the essential content of the minimum standards
for ensuring the right to a fair trial in the light of their implementation
in the context of international armed conflict, and to analyse the
novelties implemented in the national criminal procedure legislation
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from the perspective of taking into account the standards outlined in the
implementation of the relevant regulatory provisions.

It is clear that with the introduction of martial law and amendments to
the criminal procedure legislation, scientific interest in the research of
human rights issues, including the right to a fair trial, in the context of
global threats has increased. Thus, for example, O. Kaplina, S. Kravtsov
and O. Leyba have devoted their attention to the study of approaches to the
possible renewal of the military justice system and, in particular, military
courts. This aspect was investigated, inter alia, through the prism of the
case law of the ECtHR under Art. 6 of the ECHR [1]. The legal challenges
facing Ukraine under martial law, in particular, the protection of the right
to a fair trial and the enforcement of judgements, were the subject of the
scientific publication by Yu. Prytyka, I. Izarova, L. Maliarchuk, O. Terekh [2].
An empirical analysis of the impact of the armed conflict on the guarantees
of fair trial in Ukraine was the subject of a scientific research in the work
of K. Kowalczewska [3]. R. Kuibida, L. Moroz, & R. Smaliuk in their work
focus on the negative impact and ongoing encroachment on the criminal,
civil and administrative justice systems of Ukraine, police, prosecution and
courts, access to justice for Ukrainian citizens living in the conflict zones in
Donetsk and Luhansk regions; long-term consequences of recovery of the
Ukrainian justice system in the conflict zones after the invading forces will
be pushed out of these territories [4]. Within the framework of the aspect
of the standards to be met by criminal proceedings in absentia, the work of
O. Kalinnikov, which is dedicated to the comparative analysis of this aspect
in the legislation of Ukraine and Germany, may also be useful [5].

Materials and Methods

The methodological basis of the study is a combination of general scientific
and special methods of scientific knowledge. The formal legal (legal and
technical) method was used to study the rules of law and analyse the
peculiarities of legal technique; and the hermeneutic method allowed to
identify the legal content of the rules, legislative proposals and defects in
legal regulation. The statistical method helped to summarise the case law
of the ECHR. The systemic and structural method was applied to build a
system of standards for ensuring the right to a fair trial and its individual
elements in criminal proceedings.

The empirical basis of the work was the ECtHR judgments on various
aspects of the right to a fair trial guaranteed by Art. 6 of the ECHR, as well
as analytical reports prepared by the ECtHR Secretariat.

Results and Discussion

A serious burden in terms of guaranteeing fundamental human rights,
which falls on state authorities and their representatives in the context of

94 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)



Krytska, 1.O. Particular European Standards of Guaranteeing the Right to a Fair Trial..

international armed conflict, is associated with the requirement to maintain
the effective functioning of the judicial and law enforcement systems to
ensure access to justice and the right to a fair trial. The standards of this
right are regulated in Art. 6 of the ECHR and described in a large number
of ECtHR case law. However, in the context of martial law, the relevant
guarantees may be applied differently, which may be due to the challenges
mentioned above.

With this in mind, we will try to highlight those problems of implementation
of the European standards of guaranteeing the right to a fair trial that are
particularly relevant in the context of international armed conflict:

Subsection 1. Ensuring access to the court (including access to the
criminal review procedures)

In light of this, it is appropriate to refer to certain positions formulated by
the ECtHR, in particular, in the judgment in the case of Khlebik v. Ukraine
(application No. 2945/16) of 25 July 2017, which concerned an attempt
to reopen the trial and recover the materials of criminal proceedings that
remained in the temporarily occupied territory of the Luhansk region in
2014.

Firstly, as the Court noted in Paras 67-69, Art. 6 of the Convention does not
impose an obligation on the state to establish courts of appeal or cassation,
but if they have already been established at the national level, access to
them must be ensured, and a person before them must benefit from the
key guarantees arising from Art. 6 of the ECHR. However, the ECHR, given
the non-absolute nature of the right of access to court, allows certain
restrictions on this right, taking into account the existence of a certain
discretion of the state, especially when changes are related to time, place,
needs and resources of society, etc. [6].

Secondly, the case also raises the issue of the possible loss of materials of
criminal proceedings due to the armed conflict and occupation of certain
territories, which could potentially impede a person’s access to court.
Obviously, this problem is quite relevant in the current Ukrainian realities.
Therefore, on the one hand, we will present the conclusions formulated by
the ECHR in this regard, and on the other hand, we will point out the steps
taken by the national legislator to partially overcome this problem.

More specifically, based on Paras 79-80, the Court stated that the
respondent State "has taken all measures available in the circumstances
to organise the work of its judicial system in a manner that would ensure
the rights guaranteed by Art. 6". In particular, the ECtHR took into
consideration that "the authorities have given due consideration to the
possibility of restoring the applicant’s case file, the national authorities have
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done everything within their competence in the circumstances to resolve
the applicant’s situation" — namely, they tried to collect evidence in the
territories under their control, requested assistance from the International
Committee of the Red Cross to assist in the restoration of case files located
in the territory beyond their control, and drafted a bill aimed at simplifying
the consideration of the case [6].

When reviewing the legislative amendments that were enacted after the
introduction of martial law in order to provide for a more flexible response
of state agents to certain complications in ensuring the right of access to
court, we note the following three main aspects: a) regulation of additional
grounds for changing the investigative jurisdiction (Part S of Art. 36 of the
CPC) and jurisdiction (Part 9 of Art. 615 of the CPC) in cases where the
functioning of the relevant pre-trial investigation body or court is impossible
for objective reasons; b) introduction of a rule on mandatory preservation
of copies of criminal proceedings in electronic form (Part 14 of Art. 615 of
the CPC); c¢) improvement of the procedural order for restoration of lost
materials (Art. 615-1 of the CPC).

Undoubtedly, these legislative updates demonstrate the state’s desire
to create the necessary preconditions for ensuring the right of access to
court even in the face of an existential threat. Nevertheless, it is equally
important to take concrete actions in each individual case to implement the
relevant guarantees and take adequate and appropriate measures that can
reasonably be expected from the state in a given situation.

Subsection 2. Ensuring the right to defence for suspects and accused
persons who are not directly involved in criminal proceedings
(i.e., proceedings in absentia)

To begin with, we would like to emphasise that the ECtHR generally accepts
that the so-called "proceedings in absentia” may meet the standards of
ensuring the right to a fair trial (Sejdovic v. Italy (No. 56581/00) of March
1, 2006) [7]. Meanwhile, a number of preconditions and guarantees must
be met.

Firstly, as follows from the analysis of the Court’s case-law, the following
key guarantees must be ensured: a) the person’s awareness of the criminal
proceedings against him/her as a prerequisite for consideration of the
case in absentia; b) ensuring the right to effective legal assistance from
the chosen or appointed defence counsel; c) guaranteeing the right to
re-examination of the case in the person’s direct presence.

With regard to awareness, we can draw attention to a number of legal
positions of the ECtHR, which will allow us to understand the essence
and peculiarities of the implementation of this guarantee. Thus, in Nicol v.

96 ISSN 2225-6555. Teopis i npakmuka npasosHascmea. 2025. Bun. 1(27)



Krytska, 1.O. Particular European Standards of Guaranteeing the Right to a Fair Trial..

Netherlands (No. 12865/87), the Court noted that the state and its bodies
cannot be held liable when the accused fails to take the necessary measures
[8]. Similarly, as noted by the ECtHR in the judgment in Demebukov v.
Bulgaria (No. 68020/01), the same conclusions also apply to cases where
the accused has created a situation that made it impossible for him or her
to be informed and participate in criminal proceedings [9]. In addition, in
the case of Sanader v. Croatia (No. 66408/ 12), the Court also emphasised
that the gravity and resonance of the case (e.g. war crime) and the person’s
residence in the territory not controlled by the authorities may justify the
conclusion that the trial in absentia would not in itself contravene Art. 6 if
the authorities failed to ensure the person’s notification and presence [10].

It is also significant that the person himself or herself clearly demonstrates
his or her refusal to participate (as stated in the judgement in the case of
Petrina v. Croatia’ (No. 31379/10) [11]). Particularly, the ECtHR emphasises
that cases where a person, although aware of the proceedings, could not
actually attend the hearing for objective reasons cannot be considered as
a refusal (Hokkeling v. The Netherlands, No. 30749/12) [12].

With regard to the guarantee of a potential new trial, the Court focuses
on the fact that the state should not create objective obstacles to such
reopening of proceedings, for instance, by requiring mandatory detention
of a person, as this would mean that the person is forced to give up the
right to liberty guaranteed to him or her (Sanader v. Croatia, No. 66408 /12)
[10]. A potential new trial must also meet certain requirements, such as: 1)
it does not matter in what form it takes (appellate review, new trial at first
instance, etc.); 2) an adversarial procedure for examining evidence with the
participation of the accused is essential; 3) the right to cross-examination
(examination by the defence of persons testifying against the accused) must
be guaranteed; 4) all these requirements will not be met if the only available
procedure does not allow for a trial. Similar conclusions can be drawn on
the basis of the legal approaches set out in M.T.B. v. Turkey, no. 47081/06
[13], Abazi v. Albania, No. 48383/12 [14] and others.

Thus, based on the analysis of the ECtHR case-law, the prerequisites
for conducting proceedings in absentia should be the following: 1) the
authorities must make reasonable efforts to ensure the participation of the
person; 2) the accused must have a real opportunity to participate in the
trial (even in the format of a video conference); 3) the refusal to participate
in the trial must be clearly demonstrated. We would like to underline
that the very existence of the in absentia procedure and its application
is important for ensuring a reasonable balance between the right to a
fair trial for the accused, on the one hand, and the right to an effective
investigation for victims and their relatives (especially when it comes to
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crimes that represent all the atrocities of war (in the sense of Arts. 2 and
3 of the ECHR).

Subsection 3. Ensuring that the right to cross-examination (Art. 6 (3)
(d) ECHR) in the case of using testimony recorded during the pre-trial
investigation by means of video recording

Primarily, it should be mentioned that Part 11 of Art. 615 of the CPC of
Ukraine contains only an indication of the existence of martial law — without
specifying the objective impossibility of direct interrogation of the person
concerned in court. Formally, this indicates that the relevant testimony
recorded at the pre-trial investigation stage using video recording may be
taken into account by the court when deciding the case on the merits, even
without assessing the possibility of questioning the witness or victim during
the trial. Given that neither the court nor the prosecution under such
regulatory framework is obliged to provide arguments and explanations in
favour of the expediency of taking such testimony into account as evidence
in making a court decision and confirming the objective impossibility of
direct interrogation of the person during the court hearing. This points to
the existence of excessive discretionary powers of these authorities in the
context of guaranteeing the defence the right to cross-examine prosecution
witnesses, as enshrined in Art. 6 (3)(d) ECHR. This circumstance increases
the risk of abuse of the relevant procedural powers, which may ultimately
have a negative impact on ensuring a fair trial.

In the light of the above, it is worth noting that the ECtHR in its practice
has formulated a number of important factors to be taken into account
in cases where the court in its judgment on the merits of the case refers
to testimony from witnesses (in the autonomous sense of this category
of subjects) that the court did not personally listen to during the court
hearing.

They were first set out at the level of generalised principles by the Grand
Chamber of the ECtHR in its judgment in the case of Al-Khawaja and
Tahery v. the United Kingdom (applications No. 26766/05 and 22228/06)
in 2011, however, they have also been subsequently confirmed in more
recent judgments (Dimovic v. Serbia (application No. 24463/11), June 28,
2016, Seton v. the United Kingdom (application No. 55287/10), March
31, 2016, T.K. v. Lithuania (application No. 114000/12), June 12, 2018).
In particular, the European Court emphasised the significance of taking
into account the following factors: 1) the existence of valid grounds for
admitting the testimony of an absent witness, bearing in mind the general
rule that witnesses testify during the trial and that the prosecution has
made reasonable efforts to ensure the presence of this witness in court; 2)
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the interrogation of this witness at the preliminary stage of the proceedings;
3) the accused has an effective opportunity to challenge the relevant
testimony against him/her, to verify and dispute the reliability of the
testimony given by the witness Nevertheless, this is the basis for the most
careful scrutiny of the relevant proceedings in general. The presence of
balancing factors, in particular measures that will allow for a fair and
proper assessment of the reliability of testimony, will be crucial [15]. For
example, such factors may include the availability of a video recording
of the interrogation of an absent witness at the investigation stage — this
was pointed out by the Grand Chamber of the ECHR in the 2015 case
Schatschaschwili v. Germany [GC] (application No. 9154 /10) [16].

Furthermore, it is also appropriate to mention the ECHR’s approaches
to the distribution of the burden of proof in such circumstances. In this
regard, the European Court in its judgment in the case of Stleyman v.
Turkey (application No. 59453/10) of November 17, 2020 highlighted
that the applicant (i.e. the defence) is not obliged to prove the importance
of the personal appearance and interrogation of the prosecution witness
[17], continuing these considerations in the judgment of Keskin v. the
Netherlands (application No. 2205/16) of January 19, 2021, where the
ECtHR noted that if the prosecution decides that a certain person is
an important source of information and relies on his or her testimony
during the trial, and if the testimony of this witness is used by the court
to substantiate the conviction, then his or her personal appearance and
interrogation is necessary [18].

Based on the abovementioned, we can conclude the following: firstly,
the use of the provisions of Part 11 of Art. 615 of the CPC of Ukraine to
justify the possibility of the court’s reference in the sentence to the video-
recorded testimony of a witness who was not present at the trial should be
an exception, not a general rule; secondly, the prosecution must argue the
impossibility of questioning this witness in court, in particular, indicate
the reasons for the witness’s non-attendance and the reasonable measures
taken to ensure his/her presence at the trial, and the court must motivate
this in its decision; thirdly, if the interrogation of the person concerned at
the pre-trial investigation stage took place after the notification of suspicion,
the defence should be provided with the opportunity to participate in such
interrogation, which should be recorded using video; fourthly, the relevant
testimony should also be supported by other evidence, and its use as
decisive evidence should be a measure of last resort.

Conclusions

The comprehensive application of a system of scientific research methods
and techniques (in particular, dialectical, formal legal, comparative,
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systemic and structural, etc.) made it possible to consider the problems of
ensuring access to court (including access to the procedures for reviewing
criminal proceedings), which may be related to the issue of restoring
criminal proceedings lost as a result of hostilities and occupation. The
author also clarifies the system of guarantees and prerequisites that must
be met in order to ensure the right to defence for suspects and accused
persons who are not directly involved in criminal proceedings (i.e., in
absentia proceedings). Finally, the author describes the key requirements
for ensuring the right to cross-examination (Art. 6 (3)(d) ECHR) in the case
of using testimony recorded during the pre-trial investigation by means of
video recording.
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