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Absract

The relevance of the chosen issue lies in the need for general unification of
administrative procedures. The Law of Ukraine "On Administrative Procedure"
provides for the unification of administrative procedures (with certain exceptions),
which also applies to administrative procedures in tax law — tax procedures.
Accordingly, this necessitated changes to the Tax Code of Ukraine. The purpose
of our research is to provide a comprehensive analysis of the current state of legal
regulation of administrative procedures in Ukraine, as well as the peculiarities
of application of such procedures in tax law as a method of pre-trial dispute
resolution. The methodological basis of this study is a set of techniques and
methods of modern scientific knowledge, whichinclude: the method of comparative
analysis in law, synthesis, analysis, analogy, modeling, induction, deduction,
hermeneutic method and systematic approach. As a result of the research, the
impact of the Law of Ukraine "On Administrative Procedure" on administrative
procedures in tax law was determined. Separate provisions of the Tax Code of
Ukraine, which must be brought into compliance with the requirements of the
administrative procedure, have been analyzed. The main attention is paid to the
provisions of Art. 56 of this Law, which regulates the procedure for appealing
decisions of supervisory bodies. It is this procedure that will require conceptual
changes — the expansion of the object of appeal. Currently, the Tax Code of
Ukraine provides for the possibility of administrative appeals only against the
decisions of the controlling body. Instead, according to the requirements of the
Law of Ukraine "On Administrative Procedure”, not only decisions, but also
actions and inactions are subject to appeal. In addition, the provisions on the
procedure for filing a complaint, the terms of appeal and review, as well as the
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renewal of missed terms must be brought into line. The situation when changes
to the Tax Code of Ukraine to unify administrative procedures will not be made
on time has been investigated. In the context of promising areas of scientific
research, it is stated that the Law of Ukraine "On Administrative Procedure”
should regulate the possibility of establishing the peculiarities of administrative
proceedings for certain categories of administrative cases. At the same time,
the specifics must correspond to the principles of the administrative procedure,
which is also established in this Law. The expediency of the principles of the
administrative procedure was considered from the point of view of the possibility
of monitoring compliance with them and the consequences of violation.

Keywords: administration of taxes and fees; alternative remedies; administrative
procedure; administrative procedures in tax law; legislative regulation; legitimate
interest; public administration; subjective rights; remedies, taxpayers; tax
system; tax procedures.
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AHoTauisa

AxmyaneHicms obpaHoi npobremamuku nossieae 8 HeobxioHocmi 3a2a/lbHOL
YHigpikayii aominicmpamugHux npouedyp. 3axoH YkpaiHu «Ipo aomiHicmpa-
mugHy npouedypy» nepedbauae YHipIKAYIIO AOMIHICMPAMUBHUX NPOUeoyp
(3a nesHUM BUHSIMKOM), ULO CMOCYEMbCS U AOMIHICMPAMUBHUX NPOUeoyp
Yy nodamkogomy npasi — nooamrkosux npouedyp. BionoeidoHo, ue 3ymosuno
HeobxiOHicmb 8HeceHHst 3MiH 0o Tlodamkogozo kKodekcy YKkpainu. Mema docni-
OXKeHHSsL nossieae 8 NpPo8edeHHi KOMNIEKCHO20 GHAJI3Y CYUACHO20 CMaHy
npaeogozo pezynto8aHHs. AOMIHICMPAMUBHUX npouedyp 8 YKpaiHi, a markosk
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ocobniueocmeti 3acmocy8aHHs MAaKux npoyedyp Yy nooamrKoeomy npasi stk Cno-
coby docyoosozo supiuieHHsi cnopig. Memo0oosi02iuHO0 OCHOB8010 Ub020 OOC/I-
OoKeHHSsl € cyKynHicme npuiiomie i memooie CYyuacHoz20 HAYyKo8020 NIZHAHHSL,
00 siIKUuX 8l0HeceHO: mMemo0 NOPIBHSAIbHO20 AHANIZY 8 npaei, cuHmes, aHauLi3,
aHanoais, MOOeNt08AHHS, THOYKUIsl, 0edyKyis, sepmeHesmuuHuUll memood ma
cucmemHuill nioxid. Y pesyavmami npogedeHrHozo OOCNIONKEeHHST BUSHAUEeHO
enaue 3akory Ykpainu «Ipo admiHicmpamueHy npouedypy» Ha aOMiHicmpa-
mueHi npoyedypu 8 nooamrKogomy npasi. [IpoaHanizo8aHo oOKpemi NOJLOIKEHHS
ITooamkogozo Kodekcy YrpaiHu, sKi marome 6ymu npusedeHHi Yy 8i0nosio-
Hicmb 00 8umoz aomiHicmpamueHoi npouedypu. OCHO8HY yeazy npuoineHo
NnosodKeHHsIM cmammi 56 Yyb020 3aK0HY, W0 pearameHmye npouedypy ockap-
JHKEHHsl pilleHb KoHmposwtuux opeaHis. Came uys npouedypa nompebyea-
mume KOHUenmyanibHux 3MmiH — po3uwlupeHHst ob’ekma ockapxkeHHs. Hapasi
y ITooamkoeomy koderci YkpaiHu nepedbaueHo MosKAu8icms adMiHicmpamue-
H020 OCKAPIKEeHHSI BUKIIOUHO PiuleHb KOHMPOSIIoU020 opeaHy. Hamomicmo
3a sumozamu 3axoHy Yrpainu «I[Ipo admiHicmpamueHy npouedypy» nioasea-
0Mb OCKAPIKEHHIO He MIbKU pluleHHsl, a U 0if ma 6e3disnbHicmb. Kpim moeo,
Mmaroms 6ymu npugedeHHL Y 8i10N08IOHICMb NOJIOIKEHHS NPO NOPSLOOK NOOAHHSL
cKapau, CmpoKU OCKAPIKEeHHST ma po32a10Y, G MAKOIHK NOHOBNEHHST NPponyuie-
Hux cmpokis. [ocnidokeHo cumyauyito, Koau 3miHu 0o ITodamkogozo kKodekcy
Yrpainu ons yHigpikayil aomiHicmpamueHux npouedyp He 6Yyoymsb eHeCceHi
8uacHo. Y KoHmeKcmi nepcneKkmugHuUxX Hanpsimie HayKkoeux 00CaiOMeHb 3a3HA-
ueHo, wo 3arxoHom Ykpairu «JIpo admiHicmpamueHy npouedypy» mae bymu
8pe2YNb08AHO MOIKAUBICML S8CMAHOBNEHHSL ocobausocmetl admiHicmpamus-
HO020 NPOBAOIKEHHSL 01l OKpemux Kamezopiil admiHicmpamusHux cnpas. Ilpu
yvbomy ocobnusocmi Mmaromsv 8i0N08I0AMU NPUHUUNAM AOMIHICMPAMUBHOT
npoueoypu, Ui0 maKork 3aKpinsieHo 8 ybomy 3arxoHi. JoyinbHicmb NPUHLUNIE
AOMIHICMPAMuUBHOL NPOUEOYpPU PO32SHYMO 3 NO3ULLL MONAUBOCMNI 30iUCHEHHS
KOHMPOJI0 3a (X 0OMPUMAHHAM MA HACAIOKI8 NOPYULEHHSL.

Knrouoei cnoea: aomiHicmpysaHHst nooamxkie i 360opie; anbmepHamuaHi 3a.cobu
npaeogozo 3axucmy; AOMIHICMPAmueHa Npouedypa; AOMIHICMPAMUBHL Npo-
yedypu 8 nodamrKo8oMy npasi; 3aKoHooague pe2Yyst08aHHS,; 3AKOHHUI Hme-
pec; nybniuna aomiHicmpauyis;, cyb’ekmusHi npaea; 3acobu npasoeozo 3axXucmy;
niamHuKku nodamxkis; nodamrKoga cucmema,; no0amiKosi NPoueoypu.

Introduction

Administrative procedure contains the best principles, practices of
public administration, which allow to implement the concept of good
administration in practice; administrative procedure allows to protect a
person from arbitrariness of public administration [1]. One of the ways
to protect the rights and interests of taxpayers is to appeal against the
decisions of tax authorities in an administrative procedure. This method
of protection is a pre-trial procedure for resolving a dispute between the
tax payer and the controlling authority. Its advantages include absence of
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court fees and saving of taxpayer’s resources, simplicity of the procedure,
collection of evidence, short terms of appeal, confidentiality of the decision,
etc. It should be noted that this method of protection of taxpayers’ rights
is implemented through the application of appropriate administrative
procedures. As it seems, their application in tax regulation, in particular,
is one of the means of unloading the judicial system and has a positive
impact on the regulation of relevant legal relations.

Quite a long time in Ukraine there is a discussion about the need to
introduce a single legislative act that would unify administrative procedures.
Back in 2018, a draft law on administrative procedure was submitted to
the Verkhovna Rada of Ukraine [2].

The adoption of an act that would regulate administrative procedures
corresponds to several documents of the Council of Europe. These are
Resolution (77) 31 on the protection of a person in relation to acts of
administrative authorities [3], and Recommendation No. R (80) 2 on the
exercise of discretionary powers by administrative bodies [4], etc.

The adoption of the Law on Administrative Procedure determines the
need to determine the procedure for agreeing with it other regulatory
legal acts, which include the Tax Code of Ukraine. In this situation, two
options are possible. The first, when the tax regulations of Ukraine and the
relevant tax by-laws will be amended, which would take into account the
provisions of the Law on administrative procedure. The second option, when
administrative procedures in tax law will not apply to the provisions of the
Law on administrative procedure. Undoubtedly, issues of administrative
procedures, given one denominator, which is of public interest, will affect
tax procedures.

This is important in the context of increasing the investment attractiveness
of Ukraine. Transformation processes in tax and legal regulation should
ensure not only balancing budgets due to tax revenues, but also
establishing fair conditions for doing business, taking into account the
needs of economic development. The formation of investment attractiveness
of Ukraine should solve the problem of reducing the budget deficit and,
as a result, the qualitative development of the economy, establishing fair
conditions for management business [5, p. 107; 6]. Moreover, in the context
of the taxpayer’s optimization of his tax burden within the framework of
international tax planning measures, the issue of regulating the principles
of implementation of administrative procedures is significantly expanded. In
this case, it is necessary to consider not only the provisions of the national
tax legislation, but also the principles of implementing tax procedures on
the verge of national and foreign regulation. This is due to the need for
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the effective action of two mechanisms: a) elimination of double taxation;
b) combating tax evasion [7-10].

Problems of administrative procedures were dealt with by a number
of scientists, in particular, V. Averyanov [11], D. Luchenko [12],
D. Sushchenko [13], I. Boyko [14], V. Tymoshchuk [15] and others. At
the same time, the category "administrative procedure" for domestic legal
science is a novel. Scientists have not reached a single understanding of its
essence and content. Administrative procedure is defined as a normative
procedure for consideration and resolution of administrative case and
adoption of individual administrative act, and in some cases execution of
such act [16, p. 18-19].

In tax law, there are also administrative procedures that have been
considered traditionally by scientists separately as tax procedures or
tax processes. Among the scientists who dealt with the problems
of the tax process and tax procedures, it should be noted, first of all,
M. Kucheryavenko [17]. It is necessary to mention the specialized work of
I. Pudelka devoted to comparative analysis of administrative procedures in
resolving tax disputes (on the example of Germany and Ukraine) [18].

In 2020, the Draft Law of Ukraine on Administrative Procedure [19] was
submitted to the Verkhovna Rada of Ukraine, which was adopted on
February 17, 2022, but this regulatory act enter into force on December
15, 2023 [20].

Traditionally, tax procedures were reasonably considered as independent
procedures, which are fully regulated by tax legislation. However, among
the relations that are not covered by the Law on Administrative Procedure,
there is no tax relationship. This means that the provisions of the Law on
Administrative Procedure will be extended to the procedures regulated
by the Tax Code of Ukraine, and therefore it is advisable to speak about
administrative procedures in tax law.

Materials and Methods

This scientific article is devoted to determining the place of administrative
procedure in tax law. The normative basis of the study was the Tax Code
of Ukraine [21], the Law of Ukraine on Administrative Procedure [22],
the Fiscal Cod of Germany [23] and the Administrative Procedure Act of
the Federal Republic of Germany [24]. The research issue, taking into
account national legislative changes and innovations, foreign experience
is problematic, since the attention of scientists requires both the basis
(background) of such changes, and the nature of the consequences of their
adoption and application, and requires comprehensive understanding.
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The methodological basis of this study was a set of techniques and
methods of modern scientific knowledge. One of the main was the method
of comparative law. By applying it, similar and different in national and
foreign (in particular, Germany) regulations governing administrative
procedures in tax law were found. This method made it possible to obtain
results on the identification and characterization of the peculiarities of the
regulation of administrative procedures in tax law, as well as to compare
approaches to the legal regulation of general and special administrative
procedures (in particular in tax law) in Germany.

Along with this, such general legal methods as analysis, synthesis, analogy
and modeling were applied. By means of analysis and synthesis, the
relationship and mutual flow of the norms of the act have been established
and characterized in depth, regulating relations of executive authorities,
authorities of the Autonomous Republic of Crimea, local self-government
bodies, their officials, other entities, which, in accordance with the law,
are authorized to carry out the functions of public administration, with
individuals and legal entities regarding the consideration and resolution of
administrative cases in the spirit of the democratic and legal state defined
by the Constitution of Ukraine and in order to ensure the rights and
the laws, as well as the obligation of the state to ensure and protect the
rights, freedoms or legitimate interests of a person and a citizen, on public
relations in the field of taxation; clarified the conceptual apparatus used in
the content of normative legal acts that streamline procedural aspects in
the field of taxation. Methods of induction and deduction made it possible
to draw conclusions from facts to the hypothesis, from general to special
and vice versa, to express positions on the impact of the general act of
administrative procedure, to describe the state of regulation of procedural
relations in tax law, in particular, on the example of administrative appeal
against decisions, actions and inaction of tax authorities.

Along with these methods, a systematic approach was also applied, which
allowed administrative procedures to be considered as an element of the
system of tax legislation and changes, to bring the provisions of the Tax
Code of Ukraine into compliance with the requirements for the general
administrative procedure, as well as highlight two directions in which the
provisions of the draft law on administrative procedure will relate to the
provisions of tax legislation regulating administrative procedures in tax law.

The hermeneutic method allowed for its own interpretation (interpretation)
of the content of the principles that administrative procedures should
comply with. By modeling, tendencies of functioning and development
of current norms and legislative innovations are formed, to simulate
the application, first of all, of the principles enshrined in the Law on
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Administrative Procedure, to administrative procedures in tax law (tax
procedures) on the example of such principles of administrative procedure
as good faith and prudence, openness, the principle of timeliness and
reasonable time to indicate the positive and negative consequences of their
application, provided that the provisions of the Tax Code of Ukraine will
not be in time, that is, before the introduction of the general administrative
procedure, brought in accordance with the provisions of the Law on
Administrative Procedure.

Results and Discussion

Administrative Procedure in Germany: Experience for Ukrainian
Regulation

Compared to the approach proposed by the Administrative Procedure Act,
a different approach to the ratio of "general" administrative procedure law
and administrative procedures in tax law has been introduced in Germany.
Administrative procedures are regulated by the Administrative Procedure
Act of the Federal Republic of Germany [24]. The legislator consciously
removed certain areas from the scope of the Law on Administrative
Procedures (§ 2 LAP) and developed an independent special regulation
for these areas. It includes social law and tax law. That is, the rules of
administrative procedures applicable in tax law are not contained in the
LAP, but in the independent Law on Tax Administrative Procedures, which,
however, is very similar in content to the general Law of Administrative
Procedures, and in some sections even identical to it [18, p. 23-24; 25,
p. 997].

Administrative procedures in German tax law are regulated by the Fiscal
Cod of Germany [23]. This act regulates the so-called general tax law
and the right of tax procedures that govern the establishment of grounds
for taxation, determination of tax amounts, tax collection rules and
enforcement procedures, as well as procedural rules for the consideration
of complaints [18, p. 24]. At the same time, legal mechanism of taxes is
regulated by separate laws.

The German approach, when administrative tax procedures are regulated
by an independent act, seems to us more balanced, for several reasons.
Here we pay attention to several terminological and meaningful aspects.

Administrative Procedure and Tax Regulation in Ukraine

Art. 1 of the Tax Code of Ukraine establishes the subject of regulation
by the code: "The Tax Code of Ukraine regulates relations, arising in the
sphere of taxes and fees, in particular, defines an exhaustive list of taxes
and fees, coping in Ukraine, and the procedure for their administration,
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taxpayers and fees, their rights and obligations, the competence of the
supervisory authorities, the powers and duties of their officials during the
administration of taxes and fees, as well as responsibility for violation of
tax legislation" [21].

Note that Art. 1 of the Tax Code of Ukraine uses the term "administration”
[21]. Art. 14 of the Tax Code of Ukraine defines the concept of
"administration of taxes, duties, customs duties, a single contribution to
compulsory state social insurance and other payments in accordance with
the legislation, the control over compliance of which is entrusted to the
regulatory authorities". In turn, Section II of the Tax Code of Ukraine is
called "Administration of taxes, fees, payments", and Art. 40 of the Tax Code
of Ukraine states that Section II defines the procedure for administering
taxes and fees defined in Section I of the Tax Code of Ukraine, as well as the
procedure for controlling compliance with the requirements of tax and other
legislation in cases when the implementation of such control is entrusted to
the tax authorities. This approach indicates a lack of terminological unity
over the content of the term "administration".

Separately, the term "administration" in the Tax Code of Ukraine is not
defined. In subsection 14.1.11 of clause 14.1 of Art. 14 of the Tax Code of
Ukraine [21], the definition is given to the concept of "tax administration,
duties, customs duties, single contribution for compulsory state social
insurance and other payments in accordance with the legislation, control
over compliance with which is entrusted to the regulatory authorities" as
a set of decisions and procedures of the regulatory authorities and the
actions of their officials, determining the institutional structure of tax
and customs relations, organizing identification, accounting of taxpayers
and payers of single contribution and objects of taxation, provide service
to taxpayers, organization and control over payment of taxes, fees,
payments in accordance with the procedure established by law. A rather
confusing definition that lacks clarity. However, it can be distinguished that
administration in tax law are: decisions, procedures and actions.

Referring to section II "Administration of taxes, fees, payments" of the Tax
Code of Ukraine will not help to find out how the decisions, procedures
and actions relate. This is possible only within the framework of a separate
study. Based on the definition provided in subsections 14.1.1! of clause
14.1 of Art. 14 of the Tax Code of Ukraine, the procedures of the regulatory
authorities are subject to the provisions of the Law on Administrative
Procedure.

Before answering this question, we propose to dwell on a meaningful aspect
that has two components. The first component is the subject of regulation
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of the Tax Code of Ukraine. As follows from Art. 1 of this Code, only the Tax
Code of Ukraine by the administration of taxes and fees is regulated, that
is, administrative procedures in tax law or tax procedures or administrative
tax procedures.

That is, the question arises about the ratio of the provisions of the Law on
Administrative Procedure and the Tax Code of Ukraine. On the one hand,
tax procedures are regulated exclusively by the Tax Code of Ukraine, on
the other hand, the provisions of the Law on Administrative Procedure
apply to them. It is seen that this approach lays contradiction and can
lead to conflicts. It should also be mentioned the provisions of Art. 5 of the
Tax Code of Ukraine. If the concepts, terms, rules and regulations of other
acts contradict the concepts, terms, rules and regulations of the Tax Code
of Ukraine, the concepts, terms, rules and regulations of the Tax Code of
Ukraine to regulate the relations of taxation are used [21]. The adoption of
the law on law-making activities, the draft of which as a basis in November
2021 was adopted, can also bring additional complexity [26].

Nevertheless, Art. 3 of the Law of Administrative Procedure provides that
the law may establish the peculiarities of administrative proceedings for
certain categories of administrative cases. Such features must comply
with the principles of administrative procedure defined by this Law [21]. It
is certain that, according to the legislator’s plan, at least the principles of
administrative procedure should be unified. However, how such features
are established, in which act (Law on administrative procedure or, for
example, Tax Code of Ukraine) — the question is still unanswered.

However, it may not come to conflicts, because the Final and Transitional
Provisions of the Law on Administrative Procedure stipulate that the Cabinet
of Ministers of Ukraine within 18 months from the date of publication of
this Law must:

1) within 12 months from the date of publication of this Law, submit to
the Verkhovna Rada of Ukraine proposals for bringing legislative acts of
Ukraine into compliance with this Law;

2) within 18 months from the date of publication of this Law, take measures
to adopt and/or update regulations of executive authorities arising from
this Law, ensuring that they enter into force simultaneously with the entry
into force of this Law;

3) inform the Verkhovna Rada of Ukraine on the status of implementation
of this Law in 24 months from the date of entry into force of this Law [22].

The Law on Administrative Procedure provides that for the proper
application of its norms it is necessary to amend other laws. The TC of
Ukraine here will not be an exception. This approach seems complex
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and irrational. To do this, just pay attention to those articles of the TC of
Ukraine, which should be changed.

First, Art. 1 of the Tax Code of Ukraine, which was already discussed.
Although it is not clear without the Law on Administrative Procedure,
especially when referring to Art. 3 of the Tax Code of Ukraine, which
determines the composition of the tax legislation. The Tax Code of Ukraine
regulates Art. 1 states that tax relations, and Art. 3 refers to a number of
regulatory legal acts that constitute tax legislation. It would be more logical
to make changes to Art. 1 of the Tax Code of Ukraine and talk not only
about the Tax Code of Ukraine, but about tax legislation. In any case, the
Administrative Procedure Act should be included in the tax legislation.

It is certain that individual positions of the article require changes. Articles
16, 17, 20, 191, 193 of the Tax Code of Ukraine defining the rights and
obligations of taxpayers, functions of regulatory bodies, functions of
state tax inspections and rights of regulatory bodies [21]. For example, in
subsection 20.1.17 of paragraph 20.1 of Art. 20 of the Tax Code of Ukraine
it is about the right to involve specialists, experts and translators in case
of need. The Law on Administrative Procedure does not contain the term
"specialist" at all [22]. The involvement of a specialist, expert and translator
should be consistent with the Law on Administrative Procedure.

It will require clarifications and the procedure for correspondence between
taxpayers and regulatory authorities. In paragraph 42.2 of Art. 42 of the
Tax Code of Ukraine, it should be noted that bringing an administrative
act to the attention of a person should take place in accordance with
the requirements of the Law on Administrative Procedure (Art. 75) [22].
A number of other articles of section II "Administration of taxes, fees,
payments" of the Tax Code of Ukraine should or should it be desirable
to receive clarification. That is, not always the lack of clarification, a
reference to the need to comply with the requirements of the Administrative
Procedure Act is critical.

It is necessary to focus on certain clarifications (changes) on the example of
Art. 56 of the Tax Code of Ukraine, which regulates the appeal of decisions
of regulatory bodies [21]. We are interested in those provisions concerning
the administrative appeal itself. According to paragraph 56.1 of Art. 56 of
the Tax Code of Ukraine and by the very name of Art. 56, the taxpayer can
appeal administratively only the decision of the supervisory authority and
cannot appeal actions and inaction. Instead, part 1 of Art. 78 of the Law
on Administrative Procedure has the right to administrative appeal by a
person who believes that, among other things, the action, inaction of the
administrative body negatively affects his rights, freedoms or legitimate
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interests [22]. In fact, the whole concept of appeal in the administrative
order of decisions (actions, omissions) of the supervisory authority needs to
change. It is necessary to make appropriate changes in Art. 56 of the Tax
Code of Ukraine and bring into compliance with the requirements of Part 1
of Art. 78 of the Law on Administrative Procedure and "allow" taxpayers to
appeal administratively not only decisions, but also actions and inactions
of the supervisory authority.

In paragraph 56.3 of Art. 56 of the Tax Code of Ukraine, the terms for
filing a complaint against the decision of the supervisory authority to the
supervisory authority of the highest level are regulated. The Tax Code of
Ukraine provides 10 working days following the day the taxpayer receives
a tax notification-decision or other decision of the supervisory authority,
which is disputed [21].

At the same time, according to the general rule provided for in Part 1 of
Art. 80 of the Law on Administrative Procedure, a complaint against an
administrative act can be filed within thirty calendar days from the date
of bringing it to the attention of a person who was a participant in the
administrative proceedings for the adoption of this act. Logical step in terms
of unification of administrative procedure. However, such changes are not
consistent with the provisions of paragraph 57.3 of Art. 57 of the Tax Code
of Ukraine, which fix the term of payment of the monetary obligation within
10 working days, which come after the day of receipt of the tax notification-
decision [21]. That is, that the taxpayer within 10 working days either
pays the amount of the monetary obligation defined in the tax notification
decision, or submits a complaint in administrative order. This is important
in terms of the possibility of imposing a fine and charging penalties for late
payment. The taxpayer has 10 working days to decide whether to pay or
appeal administratively. The change under clause 56.3 of Art. 56 of the
Tax Code of Ukraine will lead to the fact that the payer still has a term for
appeal, but negative consequences (fine and penalty) may be applied to it
in connection with the late payment of a monetary obligation. Thus, it is
necessary to amend clause 57.3 of Art. 57 of the Tax Code of Ukraine and
to unify the period for payment and appeal.

Indeed, another way is possible, which is provided in Part 2 of Art. 3 of the
Law on Administrative Procedure: "The Law may establish the peculiarities
of administrative proceedings for certain categories of administrative
cases" — and Part 1 of Art. 80 of the Law on Administrative Procedure:
"For certain types of cases, the Law may establish other terms of filing a
complaint" [22]. However, what then is the unification of administrative
procedures.

130 ISSN 2225-6555. Teopis i npakmuka npasoznascmea. 2024. Bun. 1(25)



Dmytryk, 0.0, Kotenko, A.M., & Tokarieva, K.O. Application of Administrative Procedures...

Draws attention to another provision of paragraph 56.3 of Art. 56 of
the Tax Code of Ukraine, which regulates the renewal of the missed
period for filing a complaint in administrative order. In this situation
immediately need changes and deadlines, and the procedure for renewal.
Currently, the taxpayer within 6 months from the date of expiration of
the administrative appeal period (10 working days following the day of
receipt of the tax notification-decision or other decision) has the right to
file a complaint together with a petition for renewal of the missed period
for filing a complaint administratively and copies of supporting documents
of the validity of the reasons for its admission (if any). The complaint may
contain a request for renewal of the missed period for filing a complaint
administratively [21].

The Law on Administrative Procedure in Part 2 of Art. 80 provides for a
fundamentally different procedure for updating the missed deadline for
filing a complaint against an administrative act. It is assumed that the
complaint against the administrative act and the application for renewal
of the deadline for filing the complaint are filed separately. A petition is
submitted for renewal of the term, and it is submitted within ten working
days from the date of termination of the circumstances that were a valid
reason for missing the deadline for filing a complaint, but no later than
one year from the date of adoption of the administrative act, and not
within 6 months as provided for in the Tax Code of Ukraine. At the same
time, a decision should be made on such a petition and the complainant
should be notified. Within ten working days from the date of receipt of the
notification of the renewal of such a period, the complaint itself is filed
[26]. Such harmonization will lead to the need to exclude the provision
of paragraph 56.7 of Art. 56 of the Tax Code of Ukraine, which provides
for the prohibition of consideration of the complaint, in case of refusal to
the taxpayer to resume the missed period [21]. The Law on Administrative
Procedure provides for first consideration of the issue of renewal of the
term, and only then filing a complaint [22].

In this article, we do not analyze the contradictions (conflicts) of the
Administrative Procedure Act itself. Just pay attention to one thing. In
para 2 part 2 of Art. 80 states: "In case of renewal of the deadline for filing
a complaint, the subject of consideration of the complaint notes this in a
separate decision or in the decision on the complaint with the indication of
valid reasons for missing the deadline for filing a complaint and documents
or other evidence confirming the existence of valid reasons". If the deadline
for filing a complaint requires first filing a request for renewal and sending
a notice of such renewal, how can there be an alternative for the subject of
the complaint to indicate the renewal of the term with an indication of the
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valid reasons for missing the deadline for filing a complaint and documents
or other evidence, confirming the existence of good reasons when the
decision to renew the deadlines should be motivated.

The following provision of paragraph 56.3 of Art. 56 of the Tax Code of
Ukraine, which requires changes, defines the body to which the complaint
should be sent [21]. Currently, a complaint against the decisions of the
territorial bodies of the central executive body implementing the state tax
(customs) policy by the taxpayer is submitted to the central executive body
implementing the state tax (customs) policy.

However, Art. 82 of the Law on Administrative Procedure provides that a
complaint is submitted to the administrative body that has adopted an
administrative act, procedural decision and/or has committed a procedural
action or has failed to act, which is appealed, which not later than the next
day (sends) it along with the materials of the case to the subject of the
complaint — the administrative body of the highest level [22]. Such changes
in paragraph 56.3 of Art. 56 of the Tax Code of Ukraine should result in the
cancellation of the provisions of paragraph 56.5 of Art. 56 of the Tax Code
of Ukraine, which the taxpayer must simultaneously submit a complaint
to the supervisory authority of the highest level in writing to notify the
supervisory authority whose decision is appealed.

Examples of other provisions as Art. 56 of the Tax Code of Ukraine,
and other articles of the Tax Code of Ukraine requiring unification with
the provisions of the Law on Administrative Procedure. However, it is
possible that the relevant unification will not take place under different
circumstances and then the provisions of Art. 3 of the Law on Administrative
Procedure should be applied to administrative procedures in tax law. This
provision provides for the possibility of establishing special procedures of
administrative proceedings for certain categories of administrative cases in
compliance with the principles of administrative procedure.

The Law on Administrative Procedure in its Art. 4 provides 13 principles of
administrative procedure, namely: the rule of law, including legality and legal
certainty; equality before the law; reasonableness; impartiality (impartiality)
of the administrative body; good faith and prudence; proportionality;
openness; timeliness and reasonable time; efficiency; presumption of
legality of actions and claims of a person; formality; guarantee of the right of
a person to participate in administrative proceedings; guarantee of effective
remedies; and other principles. According to A. Osadchyi, the approach
to consolidation of the above principles of administrative procedures is
somewhat destructive, since the system of principles includes guarantees
and presumptions. At the same time, the researcher points out that the
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principles on which administrative procedures are based are nothing
more than a special set of objective and subjective principles, guiding
ideas and cognized regularities that are enshrined or require regulatory
consolidation aimed at achieving optimal results of the activities of public
administration entities in the adoption of regulations or consideration of
administrative cases. Each principle of administrative procedure has its
own clearly defined role in the organization and implementation of role
in the organization and implementation of administrative and procedural
activities. On the other hand, the principles of administrative procedure
cannot be considered without taking into account their overall unity and
interdependence. They do not act separately, but taken together, closely
intertwined and interact, pass into each other, and flow from each other
[27].

Of course, some principles are provided by the Constitution of Ukraine [28]
and do not require additional legislative consolidation. It should be noted
about their logic and expediency of extension to administrative procedures
in tax law, because the principles of tax procedures are not enshrined in
the Tax Code of Ukraine at all. Let us put only some accents.

Principles should not only be declared, but also provide for specific ways to
monitor compliance and the consequences of their violation. Any principle
should not only be formally enshrined, but also have clear criteria, limits,
compliance with which is mandatory. That is, the content of the principle
should be disclosed taking into account the real possibility of monitoring
compliance. There are enough examples. Art. 4 of the Tax Code of Ukraine
enshrines the principles of tax legislation. In particular, the principles of
fiscal sufficiency and efficiency of taxation. The first one provides for the
establishment of taxes and fees, taking into account the need to balance
budget expenditures with its revenues, the second, the establishment of
taxes and fees, the amount of revenues from the payment of which to the
budget significantly exceeds the cost of their administration [21].

The sources of budget revenues are tax revenues, non-tax revenues,
income from capital transactions, transfers [29]. Thus, not only taxes
affect the balance of expenditures with budget revenues. The fate of tax
revenues is influenced by many factors, which actually makes it impossible
to arbitrarily increase taxes to cover budget expenditures. That is, the
principle of fiscal sufficiency does not define specific criteria, compliance
with which can be controlled by the interested person — the taxpayer.

The principle of tax efficiency provides for the availability of information on
the costs of administering a particular tax. Application of the assessment
category "significantly" does not allow to understand the meaning of the
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principle at all. The criterion of compliance with the principle is formally
fixed, but there is no real opportunity to monitor compliance. It is also
complicated by the fact that taxpayers use structures involving controlled
foreign companies in their activities. In this case, there may be attempts
to transfer part of the economic activity to low-tax jurisdictions, which
significantly changes the criteria by which the level of tax efficiency is
determined.

The proposed individual principles of administrative procedure have similar
shortcomings [16]. Thus, the principle of good faith and prudence stipulates
that an administrative body in the implementation of administrative
proceedings should act, guided by common sense, logic and generally
accepted norms of morality, in compliance with the requirements of the
law. As for compliance with the requirements of the law — it is clear.
However, what is common sense is a question. In practice, this principle
will be reduced to compliance with the law. It is impossible to prove to the
interested person that the administrative body was not guided by common
sense in the administrative proceedings. Therefore, the principle is purely
formal.

The principle of openness also requires clarification [22]. Thus, a participant
in administrative proceedings has the right to know about the initiation of
administrative proceedings and his right to participate in such proceedings,
as well as the right to get acquainted with the materials of the relevant case.

It is possible to draw an analogy with the taxpayer’s objections to the audit
report, the submission of which is provided by Art. 86 of the Tax Code of
Ukraine. In case of disagreement of the taxpayer with the conclusions of the
audit or the facts and data set out in the audit report, they have the right
to submit their objections and additional documents and explanations.
Consideration of the audit materials is carried out by the commission
on consideration of objections of the tax authority within 10 working
days following the day of receipt of objections to the audit report and/
or additional documents and explanations. The tax authority is obliged
to notify the taxpayer of the place and time of consideration of the audit
materials. The taxpayer has the right to participate in the process of
consideration of the audit materials in person or through his representative.
Directly during the consideration of the audit materials, the taxpayer has
the right to provide written and/or oral explanations on the subject of
consideration [21].

However, the tight deadlines — 10 working days — cause the problem of
proper notification of the taxpayer about the place and time of consideration
of the audit materials. The taxpayer due to unsatisfactory work of the mail
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or improper awareness of the receipt of the notification, and in the vast
majority of cases the tax authority fails to send in time the notification
about the place and time of consideration of the audit materials objectively
does not have the opportunity to participate in the consideration of the
audit materials. In accordance with subpar. 86.7.3. of para. 86.7 of Art. 86
of the Tax Code of Ukraine absence of the taxpayer or his representative,
notified in the manner prescribed by this article about the time and place
of consideration of the audit materials, is not an obstacle for consideration
of the audit materials. Thus, on the one hand, the principle of openness,
although provided for in the consideration of objections to the act of audit,
but on the other hand, in practice, the absence of the taxpayer for any
reason (including failure to notify of the time and place of consideration
of the audit materials) leads to the possibility of consideration by the tax
authority of the audit materials without the taxpayer. The taxpayer is
deprived of the opportunity to provide written and/or oral explanations
during the consideration of the audit materials. It should be additionally
noted that the taxpayer who was not notified in due manner and in due time
about the time and place of consideration of objections has no possibility to
appeal the results of consideration of objections to the tax audit report on
these grounds. The procedure is not provided by the legislation.

It is also difficult to agree with the content of such principle as timeliness
and reasonable time. The taxpayer may appeal against the decisions taken
by the tax authority in administrative procedure [22]. Paragraph 56.8 of Art.
56 of the Tax Code of Ukraine stipulates that the tax authority is obliged to
make a reasoned decision and send it within 20 calendar days following the
day of receipt of the complaint to the taxpayer by post [21]. It is a complex
legal fact - to make a reasoned decision and send it. And all this should
happen within 20 days. In practice, the tax authority, at least formally, but
makes a decision within the allotted period, but sends it to the taxpayer
exactly outside the allotted period. This fact can be traced through the mail.

The Tax Code of Ukraine provides for the consequences of non-compliance
by the tax authority with the requirements of the procedure for
consideration of the taxpayer’s complaint. If the motivated decision on the
taxpayer’s complaint is not sent to the taxpayer within 20 days or within
the period extended by the decision of the head (his deputy or authorized
person) of the tax authority, such complaint is considered fully satisfied
in favor of the taxpayer from the day following the last day of the specified
terms. When a reasoned decision is not made and sent to the taxpayer
within the allotted term (a complex legal fact), the taxpayer’s complaint is
automatically satisfied. Such mechanism or guarantee of the taxpayer that
his/her complaint will be considered, if not within a reasonable time, then
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at least within the time limit prescribed by law, and even if not, the taxpayer
will receive a positive result, can only be assessed positively. The presence
of clear criteria and certain consequences for the administrative authority
should certainly contribute to the observance of the timeliness principle.

However, there are some problems here as well. When the tax authority
makes a decision on the results of consideration of the taxpayer’s complaint
in time, but does not send it in time, the taxpayer’s complaint seems to
be satisfied, but the taxpayer does not have any documents that would
formalize this circumstance.

Here it is also appropriate to return to the principle of good faith and
prudence. The administrative body is obliged to act in good faith to achieve
the goal defined by law. Thus, the tax authority, sending a decision on the
results of consideration of the taxpayer’s complaint outside the allotted
period, acts in bad faith. Although for us the question about the content of
good faith of the administrative body remains open.

We can dwell on other principles of administrative procedure enshrined
in the Law on Administrative Procedure [22]. Nevertheless, we consider it
appropriate to refer to the conditions of legality of an administrative act. An
administrative act is lawful if it is adopted by a competent administrative
body in accordance with the law in force at the time of adoption of the act.
Art. 87 of the Law on Administrative Procedure provides for the criteria of
an unlawful administrative act. Unlawful is an administrative act that does
not meet the requirements specified in part one of this article, in particular:
1) is adopted by an administrative body that: a) did not have the authority
to do so; b) used discretionary powers illegally;

2) contradicts the provisions of the law on the form and content of an
administrative act;

3) such act violates the rules of substantive law;

4) it does not comply with the principles of administrative procedure.

The main thing to pay attention to is that the violation by the administrative
body of the administrative procedure stipulated by law, if it did not and could
not affect the legality of the case on the merits, does not entail the illegality
of the administrative act. The principle of substance over form is laid down,
which cannot be assessed positively. We believe that it is necessary to proceed
from the provisions of Art. 19 of the Constitution of Ukraine, which provides
that public authorities and local self-government bodies, their officials are
obliged to act only on the basis, within the powers and in the manner provided
by the Constitution and laws of Ukraine [29]. Non-compliance with the
procedure should at least result in the recognition of the decision as unlawful.
It is desirable that non-compliance with the administrative procedure has also
positive consequences for the person concerned.
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Conclusions

Administrative procedures in tax law currently have independent legal
regulation by the provisions of tax legislation. The Law on Administrative
Procedure [22] should unify approaches to administrative procedure and
resolution of administrative cases. Administrative procedures in tax law
are no exception.

Unification of administrative procedures will require numerous amendments
to the tax legislation. The Draft Law on Administrative Procedure provides
for a 12-month period (and taking into account the proposals of the
President of Ukraine — 18 months) from the date of publication to the entry
into force. This time should be enough for the relevant provisions of the
Tax Code of Ukraine to be brought into compliance. As we managed to find
out, such work is quite large-scale and painstaking.

Due to various reasons, it may not be possible to make the relevant changes
within 12 (18) months. The Law on Administrative Procedure provides
for the possibility of establishing special procedures of administrative
proceedings for certain categories of administrative cases in compliance with
the principles of administrative procedure. The Draft Law on Administrative
Procedure does not specify how certain categories of administrative cases
will be determined. The possibility of certain categories of cases, for
example, tax cases, is important to avoid gaps in regulation. It is important
that in any case the administrative procedures in the tax law should be
covered by the principles envisaged by the Draft Law on Administrative
Procedure.

There are no principles of tax procedures in the tax legislation, which
is a significant drawback. However, when enshrining any principles, it
should be taken into account that the principle should not only be formally
enshrined, but also have clear criteria, limits, compliance with which is
mandatory. That is, the content of the principle should be disclosed taking
into account the real possibility of monitoring compliance. Non-compliance
with the principle should have specific legal consequences, preferably
favorable for a person who is not an administrative body (tax authority).
In any case, in order to extend administrative procedures in tax law to the
principles of administrative procedures, it is also necessary to amend the
Tax Code of Ukraine.

The idea of unification of administrative procedures seems to be logical,
it will allow all participants to adapt to the uniform rules. However, at the
moment of entry into force of the Draft Law on Administrative Procedure,
it is necessary to amend the Tax Code of Ukraine, at least those related to
the principles of administrative procedures.
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