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Y cmammi d0ocnidoceno nonamms «2ocnooapcvka opeauizayiay, 3 ’saco8aro icmopiio 1o2o
saxpinnenns v 'K VYrpainu. Ilpoananizosano 3aKoH00A840 GU3HAYEHI O3HAKU 20CHOO0APCLKUX
opeanizayit ma ix neoonixu. Cchopmynboeano meopemuuni npoosemu, CRPUYUHEH] 3aCMOCY8AHHAM
Ybo2o nouamms 'y 3akonooaecmsi. Ilpudineno yeazy npobnemi opeanizayiiHo-npasosux gopm
20Cn00apcbKux opeanizayit. Busnaueno, wo cKIaoHicms (YOPpMYII08AHHS NEPENiKY OP2aHI3ayilHO-
npasosux hopm HeKOMepYItiHUX 20CNO0APCLKUX Op2aHi3ayill € HACTIOKOM 8iOCYMHOCMI 4iMKO20
KpUumepis poO3MediCy8anHs NIONPUEMHUYMBA T HEKOMEPYIUHO20 20CN00APIOBAHHS.

Kuro4oBi ciioBa: rocrnopapchka oprasizailis; cy0’eKT rocroaproBaHHs; TANPUEMCTBO.

Beryn. [lonstrsa «rocnogapcbka oprasizaiiis» BiioMe B Haylll TOCMOIapPCHKOr0
npasa mie 3 paagHChkuX 4aci. LllonpaBaa BOHO HE OTpUMAIIO 3HAYHOTO MOIIUPEHHS 1
BUKOPHUCTOBYBAJIOCS JIUIIIE B OKPEMHUX HAYKOBHX IMpaIiX. 3aCHOBHUK TOCTIOAPCHKOTO
npaBa pajsHcekoro nepioxy B. B. Jlante (V. V. Laptev) B3arani He KOpHCTyBaBcs
naHuM TepMiHOM. He 3actocoByBaBcs Iieli TepMiH 1 y CKJIaJCHOMY IIiJl HOTO
KepiBHUIITBOM MpoekTi ["ocogapcerkoro koaexcy CPCP 1970 p.

B Vkpaini moHATTS «rocmojapchka oOpraizaiishy» OTPUMAajo 3aKOHOJaBYEe
3akpimieHHs y 2003 p. 3 npuitasatTsaM ['ocniogapcekoro kojekcy Ykpainu (naini — ['K
Yxpainn) [3]. Tak, 3rigso 3 4. 2 ct. 55 'K Ykpainu cy0’ekramMu rocrofaproBaHHS €
roCIoJIapChKi OpraHi3ailii — IpPUIUIHI 0cOOM, CTBOPEHI BiNMOBIAHO 10 [{UBiIBEHOTO
kogekcy Ykpainu (mam — LK VYkpainm) [23], nepkaBHI, KOMyHaJIbHI Ta I1HIII
MIMTPUEMCTBA, CTBOPEHI BIIOBIIHO O HBHOT'O, a TAKOX 1HIII FOPUIUYIHI O0COOH, SKi
3MIIACHIOIOTH TOCMOAAPCHKY AISUTBHICTh Ta 3aPEECTPOBAHI B YCTAHOBIEHOMY 3aKOHOM

MOPSIAKY.
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AHai3 ocraHHiX JgocaimxeHb i myoOaikaumiii. B ykpaiHcekili  Hay1i
rOCIIOAapChKOr0 MpaBa MPAaBOBUM CTATyC TOCHOJAPCHKUX OpraHizaiiil KOMIUIEKCHO
HE JOCHiKyBaBcs. BoaHodac cy0’€kTaM TOCHOJApCHKOTO TMpaBa MPHUCBIYCHO
moHorpadito B. C. Illepounu (V. S. Shherbyna) (2008) [17]. ¥ cBoix mparsx
C. M. I'pynuunpka (S. M. Hrudnytska), O. M. Biaauk (O. M. Vinnyk), 1. B. Jlykau
(I. V. Lukach), A. B. Cwmittox (A. V. Smitiukh) Ta iHIII TEpEBAXKHO
30Cepe/KyBaJIUCAd Ha MPOOJeMaTHIll OKPEeMHUX BHUIB TOCHOJAPCHKUX OpraHi3allii.
OpranizaiiiiHo-npaBoBy (GopMy rocrnojaproBaHHs JOCHIIPKEHO Yy JAucepTali
M. P. Asetucsu (M. R. Avetysjan) (2019) [1].

Mera crTarTi — pPO3MJISHYTH TEOPETUYHI MPOOJIEMU BU3HAYEHHS TMOHSTTS
«rOCTIONIapChKa OpraHi3allish Ta OKPECIUTH HAIPSIMH iX PO3B’I3aHHS.

Buxkiaax ocHoBHOro wmarepiainy. OCHOBHUM YYacHHUKOM TOCIOJIAPCHKUX
BIJIHOCUH Y PpaAgHCHbKIA TUTAHOBIM eKOHOMIll OyJo MIANPUEMCTBO, a TEPMIH
«rocTioJlapchka OpraHi3allis» 3aCTOCOBYBABCS JIUINE NEIKUMU HAyKOBISIMH. Tak, y
NIIPYYHUKY 3 Tocmojapcbkoro mpaBa 1977 p. rocmogapchka Oprasizaiiis
BU3HAYAETHCS SIK OpraHizauiiiHo o(opmiIeHHI 1 HaJIJIEHUW MpaBaMH OPUAUYHOL
0cOOM CTPYKTYpHHH MAPO3AII HApPOJHOTO TOCIHOJApCTBA, SKWAW, MAal4H
BIJIOKpEMJICHE MaiHO, CUJIAaMU CBOTO KOJIEKTHUBY I1iJl KEPIBHUIITBOM BHUIIIOTO OPTaHy
BUKOHY€ B CYCHUJIBHOMY BHUPOOHMIITBI MEBHI (PYHKI[li, BAKOHY€ BIANOBIIHO /10 HUX
MOKJIa/ICHI Ha HOTO OOOB’SI3KM 1 BUKOPUCTOBYE HaaaHi Homy mpasa [20, c. 154]. o
KaTeropii rocrnoJapchbKuX OpraHi3ailiii BITHOCWJIM TaKOX T1 CTPYKTYpPHI MiAPO3AUIA
HapOJHOT0 roCcHoJapcTBa, (MYHKIlIA SKUX ToJisraja y 3J1HCHEHHI roCIoJapChbKOro
KepIBHUIITBA a00 y BHUKOHAHHI OJIHOYACHO yIPaBIIHCBKOI 1 BUPOOHHYOI
rocrosiapchkoi nismpHOCTI. Jlo 1€l rpynmu HaleXanu OpraHH TOCIOAAPCHKOTO
KEepIBHUIITBA, SKUM IMAMOPSAKOBYBAIKCS MIiANPUEMCTBA, BUII JIAHKH ITi€] Tamy3i
rocrogapcTa (MiHICTEPCTBA, BIIOMCTBA), a TaKOX (DYHKIIOHAJIbHI OpPTraHu, Takl sSIK
['occuad CPCP, I'occrangapt CPCP Ta in. [Tam camo, c. 152—153].

B. B. JlanTeB y cBOIX HayKOBUX MpaIsiX BUKOPUCTOBYBAB MO CyTi CHHOHIMIYHE
rOCIOAAPChKINA OpraHizallii MOHATTS «TOCHOJAPCHKUI OpraH», MiJl SKUM PO3yMiB

COITIATICTUYHI OpraHi3allii, CTBOPEH1 sl 31MCHEHHS! TOCMOJAPChKOI JISUIBHOCTI Ta
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KEpPIBHUIITBA HEIO. YUEHUN PO3PI3HIB TPU BUAM TOCIOJAPCHKUX OPraHiB: OpraHu
rOCIOAapChKOro KepIBHUIITBA, MIAPUEMCTBA 1 TOCTIOAapChki 00’ equanus [21, c. 47].
[eit miaxing OyB MOKJIAAEHUM Yy MPOEKT MIJATOTOBJICHOTO TMiJ HOro KEPiBHUIITBOM
[Nocnionapcekoro koaekcy CPCP 1970 p. [22].

OTxe, B paJsHCBKIN TOCMOAAPCHKO-NIPABOBIM Haylll MOHSTTS «TOCHOJApPChKa
oprasizauisi» Oyjo po3poOieHo HegoctatHbo. Kpim Toro, cdopmyinboBaHi 3a
IJIAHOBOT'O TOCIOJIAPCTBA TEOPETUYHI MOJIOKEHHSI B YMOBaxX MEPexoay J0 PUHKOBOI
€KOHOMIKH MOTPEOYBaIN CYTTEBOTO TIEPETIISIY.

3 HaOyTTAM VYKpaiHOI HE3aIeKHOCTI 0jpa3y Oyso po3modaTo pPodOoTy 3
Koaudikarii rocnoapchbkoro 3akoHomaBcTBa. Y 1996 p. ykpaiHCBhKI HAYKOBIII ITiJ
kepiBHULITBOM B. K. MamyrtoBa miaroryBanu npoekT I'K VYkpainu, aie B HbOMY
MOHATTS «TOCIOJIapChKa OpraHi3aiis» He Bxubasiocs. Y mpoekti 'K Ykpainu Bin
02.06.2000 p., 3apeectpoBanoMy y Bepxosuiii Pami Ykpaiam, 4. 2 ct. 55 Oyna
chopmynboBaHa Tak: «CyO’ekTamMu  TOCHOJApIOBaHHS  (FOCHOJIapIOIOYUMHU
cy0’ektamu) €: 1) mianpuemMcTBa Ta 00 €qHAHHSA IMIINPUEMCTB, a TaKOX 1HIII
cy0’exTH, nepeadadeni uM Kojgexcom, 1o yTBOpeHi AJ1sl 31HCHEHHS TOCTI0IapChKOT
JUSTTBHOCTI Ta 3apEeECTPOBaH] B yCTAHOBICEHOMY 3aKOHOM MOPSIKY SK TOCTIOAPIOI0Ul
cy0’extu» [10]. ¥V Ttakiit pemakuii qaHa cratts Oyna npuitHsaTa BepxoBHoro Pamoro
Ykpainu y nepruiomMy YuTaHHi.

VYhepuie TEpMiH «Trocmofapchka Oprasizailis» Oyjo BXKHUTO B MOJAAHOMY JIO
npyroro uyntanHs npoekty 'K Ykpainu i 15.06.2001 p. ay1st mo3HayeHHs Cy0’ €KTIB,
nepemyeHux y m. 1 4. 2 cr. 55 monepeanboro npoekty [19]. 1 Tumeku B mpouect
y3rOJKEHHsI TOJoKeHb TpoekTiB  [luBiapbHOro 1 I'ocnogapchbKoro KOAEKCIB
HaIepe0HI X MPUUHATTS 3’ IBJISETHCS YMHHE 1 ChOTOTHI POPMYITFOBAHHSA 4. 2 CT. 55
'K Vxkpainu: «Cy6’exkramu rocmojaproBaHHs €: 1) rocrmomapcbki oprasizamii —
IOpUIUYHI 0COOH, CTBOPEHI BiANOBIAHO /10 [{MBiIbHOTO KOMEKCY YKpaiHu, AepKaBHi,
KOMYHaJIbHI Ta IHIII MIJANPUEMCTBA, CTBOPEH1 BiANMOBIIHO 10 Iboro Kopaekcy, a
TAKOX IHII FOPUAWYHI 0OCOOM, SIKi 3IHCHIOIOTh TOCIONAPCHKY MiSUIBHICTH Ta
3apeecTpOBaHi B YCTAHOBICHOMY 3aKOHOM TOPSIIKY.

TaK, HE iCHYIO‘-IC B IHIIMX I[MPpaBOBUX CUCTCMAX IIOHATTA «TOoCIoAdapChbKa
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opranizamisi» [JuB.: 5], oTpumamo B VYKpaiHi 3aKOHOJABYE 3aKPIIUICHHS,
3aJIMIIAI0YUCH TIPU IbOMY MaJIo pO3pOOJIEHUM TeOopeTUyHO. JlaHe MOHATTS € JOCUTh
BJAJIUM JUIsl TO3HAYEHHS YChOTO PO3MAITT OCHOJAPIOIYHMX CYyO’€KTIB, ajie HOro
BBEJICHHS B OOIr CHOPUYMHUIO HHU3KY TEOPETUYHUX MPOOJIEeM, 30Kpema IIofo:
CITIBBIJTHOIIIEHHS TOHSTh «TOCMOJapChKa OpTaHi3alisay 1 «IiJIpueEMCTBOY, HAIBHOCTI
CTaTyCcy IOpUAMYHOI OCOOM, BHU3HAYEHHS  OpraHizaliiiHO-paBOBUX  (popM
rOCIOJIAPCHKUX ~ OpraHizaiiid, po3MeXyBaHHS KOMEPLUIMHMX 1 HEKOMEPIIHHUX
roCroAapChbKuX OpraHizamii Ta kiacu@ikalli rocnogapcbKux opratizaliii B iJIOMY.

Y  pamsgHCBKIM 1 TOCTPAASHCHKIM HAymi TOCMOJAPCHKOTO TpaBa Ta
3aKOHOJIJAaBCTB1 TOCIMOJAPIOI0Yl CYO’€KTH MEPEBAXKHO IMO3HAYAIUCSA TOHATTAM
«mianpueMctBoy. Ilopsg 3 HMM HAyKOBLI BXKHUBAJIM TEPMIHU «TOCIOAAPCHKUI
opran», «rocmojapcbka oprasizamis». CydacHa €KOHOMIYHA Teopis MIMPOKO
MOCIYTOBYEThCS TEPMIHAMHU  «TOCIOJApChKa OpraHizaiis» Ta «rOCIOAapChKUM
ocepesok» (XO3sMUCTBEHHas syeiika. — poc.). Yci Ll TEPMIHM MarOTh €KOHOMIYHY
OpPUPOAY 1 BHUKOPHCTOBYIOTHCS Ui [O3HAYEHHS OJHOTO ¥ TOro 3K SABHUINA —
CaMOCTIHHOI rocnoiapcbkoi ouuuili. OTKe, BOHH € B3aEMO3aMIHHUMHM, 1 OCTaTOYHE
PIICHHS HAJISKUThH 3aKOHOIABIIIO.

[ToHATTS «IIAOPUEMCTBO» 1 CHOTOAHI 3alIHMIIAEThCSA HEHTpaTbHUM y ['K
VYkpaiHu, TOAl SIK TEpMIH «TOCHOJAapChKa opraizauis», okpiM cT. 55 I'K Vkpainu,
BXKMBAETHCS TIIBKA Y CT. 118 MbOTO KOAEKCY /ISl BUSHAYCHHSI TTOHATTS «00 € THAHHS
nianpueMctdy [3]. BigmoBimno g0 cr. 62 'K VYkpainn nignpuemMcTtBo — 1i€
CaMOCTIHMI Cy0’€KT TOCHOAApIOBAHHS, CTBOPEHUW KOMIIETEHTHUM OPraHOM
Jep’kaBHOI BiIagud ab0 OpraHoM MICIIEBOTO CAMOBpSAIyBaHHs, ab0 I1HIIUMH
cy0’ekTaMu JUIS  3aJI0BOJICHHS CYCIUIBHMX Ta OCOOHMCTHX TMOTped IUIIXOM
CUCTEMATUYHOTO 3/IIMCHEHHS BUPOOHUYO1, HAYKOBO-IOCHITHOI, TOPrOBEJIbHOI, 1HIIOT
rOCIOAApChKOi MISIIBHOCTI B MOPsiAKy, nependadyeHomy 'K Ta iHImmMMu 3akoHaMu
[Tam camo]. HaBenene BH3HAUE€HHS JO3BOJISIE BHUKOPUCTOBYBaTH  (popMy
MIIPUEMCTBA IS 3A1MCHEHHST Oyb-sIKO1 TOCTOMAPChKOI JISUTBHOCTI, BKIIOYAIOYN
HEKOMEDIIIHY.

Pa3zom 13 TUM HOHMCKYCIMHMM € TUTaHHS MPO HAJEKHICTh 10 HIANPHUEMCTB
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NesKuX CyO0’€KTiB, 30KpeMa (IHAHCOBHX yCTaHOB Ta oOpraHizamid chepu
HEeMaTepialbHUX MOCHyr. Tak, Ha CHIpHICTh MUTAHHS MPO HAIEKHICTH OaHKY 0
nignpueMcTB ykazyBaB B. C. Maprem’ssHOB. Ajnie BiH CXWISBCA A0 JYMKH, IO
MpaBWIBHIIIE BBO)XAaTH OaHK MIAMPUEMCTBOM, sike aie y cdepi ¢inancis [7, c. 93].
B. C. llepbuna He posrisgae (piHAHCOBI YCTAaHOBU K MIJNPUEMCTBA, IPOTE HE
apryMeHTy€ I}I0 TOYKY 30py. YUeHuil Jwuie 3a3Haudae: «Bci iHIN cyO’ekTH
roCIOJIapIOBaHHs, SKI HE € TianpueMcTBaMu (OaHKH, CTpaxoBI KOMITaHii, 1HII
(¢iHaHCOBI yCTaHOBHM, OipKl TONIO), MO CyTi, OOCIYroBYIOTh MiNPUEMCTBA,
CTBOPIOIOYM iM HaJIKHI YMOBHU [UJISl 3M1MCHEHHS BHUPOOHHYOI, HAyKOBO-IOCTIIHOI,
TOPTOBEJIBHOI Ta 1HIIOT TOCIIOAAPCHKOT AISIIBHOCTI» [25, ¢. 54].

Pazom 3 TuMm, 1€ y paasHCHbKIA Hayill OaHKM BIJHOCHJIM JO TOCHOAAPCHKUX
oprasizamiii. BBaxkanmocs HeEmpaBWJIBHUM BH3HABATH TOCMOJAPCHKUMU JIUIIE Ti
OCEpEJIKU CYCIUIBHOTO BUPOOHUIITBA, Jie 0€3M0CEPEIHBO 3IIMCHIOETHCS BUPOOHUYNI
MpoIleC, a /10 KaTeropii rocnoJlapCbKuX OpraHi3aiiil HajmexaTb 1 0aHKH, OCKUIbKU
KpEIUTYBaHHS 1 BUKOHAHHS PO3PaxXyHKOBUX OIepalliil € pI3HOBHIaMH FOCIIOIapChKOT
nismbHOCTI [20, ¢. 152].

3maeTbesd, MO0 B CyYaCHMX YyMOBaX, 3BaXKAIOUM Ha BEIUKE PI3HOMAHITTS
rOCIIOAAPIOIOYUX CY0’ €KTIB, KaTeropis «IiAMPHEMCTBOY BXK€ HE 3/JaTHA BUKOHYBATU
IHTErpaTUBHY pOJIb 1 MAa€ MOCTYIUTUCSA TOHATTIO «TOCHOJApChbKa OpraHi3auisy.
Buxopucranas moHATTs «mignpuemctBoy y 'K VYkpaiam sk y3araiapbHIOIOYOTO
OJIHOYACHO 3 MOro 3aCTOCYBAaHHSM SIK OpraHi3aliiHO-MpaBoBOi (opmu, Ha Halry
IYMKY, € HelpaBWIbHUM. 30KpeMma, y cT. 63 'K Ykpainu cnijg BUKIacTH BUAM Ta
opraHizaiiifHo-1paBoBi  (GOopMH TOCHOJAPCHKUX  OpraHizaiii, a He JWIIe
nignpueMcTB. Lle 103BOIUTH YyCYHYTH KOJII3110 OpraHi3aliiHO-IpaBOBUX (opM, sKa
BUHHUKA€E CHOTOJIHI IMPU BIIHECEHHI 0 KOPIIOPATUBHUX ITIAMPUEMCTB T'OCIIOAAPCHKHIX
ToBapuCTB. OTXKE, BUAAETHCS JTOIUIBHUM po3iuputu 3actocyBanHs y 'K Ykpainu
MOHSATTS  «TOCMOJApChKa  OpraHizaiis», 3aJlUIIUBIIA  MIANPUEMCTBY  POJIb
Oprasi3amiiHo-TIpaBoBoOi (POpPMHU.

['ocromapceki oprasizailii XapakTepu3ylThCsl HU3KOIK O3HAK, SIK1 MEePEeBAKHO

BuBOJsAThCA 3 'K Vkpainu. Takumu o3HakamMu €: HasBHICTb CTaTyCy IOPUIAUYHOI
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0co0M, 3MIMCHEHHS] HEI TOCIOAAPCHKOI JISIILHOCTI Ta HEOOXIMHICTh peecTparlii B
YCTaHOBJICHOMY 3aKOHOM TOPSJIKY.

HasiBHICTh cTaTycy IOpUIUYHOT OCOOM OJTHOCTAMHO BU3HAETHCS BITUUZHSIHUMHU
HAYKOBIIIMA HAWTOJIOBHIIIOID O3HAKOK TOCTOJAPChKUX oOpraHizamiil. «l osoBHA
BIIMITHA O3HAaKa rOCIOJAapChKUX OpraHi3allii, 10 MO€IHYE X B OJUH BUJl CYO’ €KTIB
rOCIOJIapIOBAaHHs, — 3a3HA4YalOThb AaBTOPU HAYKOBO-IpakTHYHOro komeHTtaps ['K
VYkpainu, — «monsArae y ToMmy, II0 HE3aJeKHO Bl OpraHizaliiHO-IIpaBoBUX (opM
(Oynp-sK1 TANPUEMCTBA, TOCMOAAPChKI TOBAPHUCTBA, KOOIMEPATHUBH, TOCIOJAPCHKI
00’€IHaHHS, OPTaHU TOCIOJAPCHKOTO KEPIBHUIITBA), YCI BOHU € IOPUIAIYHUMHU
ocobamm» [9, c. 70].

Opnak, MaOyTh, HE BHUIIAJKOBO ISl O3HAaKa TOCHOJAPChKOI Opraxizamnii
3’ ABIISIETHCS TUTBKW B 0cTaTO4HIM pemakiii ct. 55 'K Ykpainu, Ha erami y3ropkeHHs
npoekTiB LIK 1 'K Ykpainu. Tak, B. B. JlanteB y npansgx nocTpaasHCbKOr0 Mepioay
HA3WBaB HEMPaBUJILHUM OTOTOKHEHHS TOCIIOJAPIOIYOr0 CyO’€KTa 3 IOPUANYHOIO
0Cc00010, HABOASYM SK MPUKIAA CyO €KTIB, IO 3AIHCHIOIOTH IMIANPHEMHUIIBKY
JSTBHICTE 0€3 cTaTycy ropuIndHoi ocodu, depmepchbki rocriogapctsa [10, c. 44]. B
VYkpainu cimeiliHe (epMepchke TOCMOAAPCTBO TaKOK BIpaBi (QyHKI[IOHyBaTH 0Oe€3
CTaTyCcy IOPUAMYHOI 0cOOM BIANOBIAHO M0 3akoHy VYkpainu «IIpo depmepcbke
rocriogapctBo» Bia 19.06.2003 p. [16]. [ xoua B TakomMy BHUIAJAKYy MHOro roJjioBa
mijyIsirae peectpaitii sk ¢izuaaa ocoda — miAmpUeEMEIb, MOXKHA CTBEPKYBATH, 1110 Ha
MiJCTaBl JIOTOBOPY YTBOPIOETHCS CaMe€ TIoOCHoJapchka oOpraHizaiisi, 0 HE €
IOPUIUYHOIO 0CO00I0.

He € ropumuunumu oco0aM CTPYKTYpPHI OJWHUIN (MPEICTaBHUIITBA)
1HO3eMHUX Cy0’€KTiB rocriojiaproBanHs. Skio 3rifgHo 31 cT. 378 'K Ykpainu BoHu He
HaJIEeXaTh 70 Cy0’ €KTIB 30BHINTHROCKOHOMIUHOI MISIIBHOCTI, CT. 3 3akoHYy YKpaiHu
«IIpo 30BHINIHLOEKOHOMIUHY MIsTbHICTE» Bif 16.04.1991 p. BusHae ix Takumu. L1
BIJIOKpEMJIEH] MIAPO3AUIA JIETITUMYIOThCA LUIAXOM peectpanii MiHicTepcTBOM
PO3BUTKY E€KOHOMIKH, TOPTIBJII Ta CUIBCHKOTO TOCTHOJAPCTBA YKpaiHU B MOPSIKY,
BU3HAYEHOMY [HCTPYKII€I0 MPO TOPSAOK peecTpallii MpeICTaBHUITB 1HO3EMHUX

Cy0’€KTIB TOCHOAAPCHKOI  JISJIBHOCTI B  YKpaiHi, 3aTBEP/PKCHOIO HAKa30M
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MinicTepcTBa 30BHINIHIX €KOHOMIYHHMX 3B’s3KiB Ykpainu Big 18.01.1996 p. Ne 30
[11]. He BosOAiI0TH CTaTyCOM FOPUIUYHOT OCOOM 1 XOJIIMHTOBI TPYTIH.

Jpyroio o3Hakow rocrnogapchkoi oprasizamii 3a cr. 55 'K VYkpainu €
Oe3mocepenHe  3AIMCHEHHA HEIO  Trocmojapcbkoi — mismbHOCTI.  Ha  gymky
B. C. lllepOunu, 1 o3HaKa «BiAPI3HSE ii BiJ IHIIUX OpraHi3aiii (Hamp., opraxizarii
poOOTOAABIIIB, PENIrMHUX OpraHizaiii, OjarogiiHUX oOpraxizaiiil ToIIO)» [24,
c.94]. 1lle BHCIOBIIOBAHHS HAyKOBLA BKOTpPE JEMOHCTPYE  BIJICYTHICTh
JOKTPUHAJILHOTO  PO3YMIHHS  OpraHizamiiHO-npaBOBUX  (GOpM  31MCHEHHS
TOCIIOAAPCHKOI JiSTbHOCTI. 3aKOHOJABEIh TYT POOUTH aKIEHT Ha (PaKTUIYHOMY
3MIMCHEHHI OpraHi3alli€l0 TOCMOAApPChKOoi JisabHOCTI. Ha BiaMiHy Big I1bOTO, B
npoekti 'K VYkpainum mnpononyBasiocs 1HIE (OpMYJIIOBaHHSA: «yTBOPEHI s
3MIIHCHEHHS TOCTIOIAPCHKOI AisTbHOCTI» [17].

BkaziBka Ha 6e3mocepeaHe 31MCHEHHS TOCOAAPCHKOI AISTILHOCTI BUKITIOYAE 3
KOoJa TOCIOJApChbKUX OpraHizamii Ti, 110 BUKOHYIOTh (YHKIIi yNpaBiIiHHSA
rOCIOJIAPCHKOI0 JIIsUThHICTIO. TakMMU € XOJJIMHTOBI KOMITaHii, sK1 3I1HCHIOIOTH
KOHTPOJIb 1 yIIpaBJIiHHS A04IpHIMH KoMIaHisiMu [[{uB.: 6, c. 61]. ¥V paasHCcbKil Hay1
O3HAKOI0 COIIAJTICTUYHOI TOCTOJApPChKOI OopraHizailii BBaxanocs a00 BEJICHHS HEIO
0e3nocepeIHbO1 TOCMOAAPChKOT AISUTBHOCTI, a00 BUKOHAHHSA (PYHKIIH KEepiBHUIITBA
rocrnoJIapcTBoM, abo cyMiiieHHs uux ¢pyukuii [20, c. 153]. V I'K Ykpainu ydacHuku
rOCIOJAPCHKUX  BIIHOCHH, IO  3IIMCHIOIOTh  KEPIBHUITBO  T'OCIOAAPCHKOIO
JSUTBHICTIO, BUJILJICHI B OKPEMY KaTeropiro cy0’€KTiB OopraHizaliifHO-rocrnoIapChbKux
MTOBHOBAXCHb.

TpeThoro 3aKOHOAABYO 3aKPIIUICHOK 03HAKOI T'OCTOAapChKOi opraHizallii € ii
pEeECTpallisi B YCTAHOBJICHOMY 3aKOHOM IOPSAKY. 3a 3arajbHUM IMPABUIOM HAOYyTTS
CTaTyCy IOPUINYHOI 0COOHM B1IOYBAETHCS MIISTXOM JEPKABHOI peecTparrii. Aje HU3Ka
rOCIOAapChKUX OpraHizalliii moTpedye A0JaTKOBOI pEECTpallii B OKPEMHUX PEECTPAX, 3
YUM 1 TIOB’SI3yETHCS BUHUKHEHHS Y HUX CHEIialbHOI TOCTIOIaPChKOT KOMITETEHITI].

o o3nak, 3akpimiennx y 'K Ykpainu, Hayka rocrmomapchKoro mpasa J0Ja€e
BU3HAYEHICTh OpraHizaliiHO-mpaBoBoi (GOpMH TOCHOJAPCHKOI  OpraHizamii 1

JIETITUMHICTB ii ICHYBaHHS SIK cy0’ekTa rocrnogaproBanHs [9, c. 70]. OueBuaHO, 110
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BCl HaBEJCHI O3HAKH TICHO TMOB’S3aHI MK COOO0, 3yMOBIIOIOTH OJHA OJHY. Tak,
HaJaHHS OpraHi3alli cTaTycy IOpUIANYHOI 0COOU BIIOYBAETHCS MUISIXOM ii JepKaBHOT
peecTpalii, BOJHOYAC HEOOX1AHO 00paTH OpraHi3alliiHO-IPABOBY (POPMY IOPUIUUHOI
0CO0M, OCKUTHKH BIJIOMOCTI TIPO HEi BHOCSTBHCS O €IMHOTO JEPKABHOTO PEECTPY
IOpUIUYHUX 0C10, (PI3UyHUX O0Ci0 — MIANPUEMIIB Ta TPOMAJICHKUX (POPMYyBaHb.
[Nocnomapcbka opraHizaiis siIKk Cy0’€KT TOCIOJaplOBaHHS HaJIJIEHa TOCIOIapChKOIO
KOMIIETEHITIE€I0, 00CAT SKO1 37e01IbIIIOr0 3aJIeKUTh Bl 0OpaHOi OpraHizaiiiiHo-
npaBoBoi ¢Gopmu. OcTaHHS BHU3HAYAETHCA, CEpPENl IHIIOTO, METOK JISIBHOCTI
YTBOPIOBAHO1 opraxi3aiii (OTpuMaHHS TNPUOYTKY abo0 JOCSTHEHHsS TEBHUX
COLIIAJIbHUX, EKOHOMIYHUX YM I1HIIMX pe3yibTaTiB). OTxe, 3I1HCHIOBATH
rOCIOAAPCHKY NISUTbHICTh MMOBUHHI MaTH MPAaBO OpraHi3ailii, yTBOPEH1 y BU3HAYEHIN
3aKOHOJIJABCTBOM OpPTaHI3aIlliHO-TIPAaBOBI (Gopmi, MmO mepeadadae TOCMOAAPCHKY
KOMIETEHIIII0 Ha 31HCHEHHS MIANPUEMHHUIIBKOT a00 HEKOMEPIIIHHOI rocrnogapchKoi
JISIBHOCTI.

BusHadeHns oprasizamiiHo-ipaBoBUX (HOpM TOCIOAAPCHKHX OpraHi3allii,
Hacamrepe]] HEeKOMEPIIMHUX, € OKPEMOI TEOPEeTUYHO TpobsieMoro. ChOroaHi y
0araTbOX MPABOBUX CHUCTEMaxX CBITY 3aKpIIJICHUW TPUHIUN numerus clausus —
3aKPHUTOTrO TIEPEIIIKY OpraHizamiiHO-paBOBUX (POpPM IOPUIUYHUX OCIO, SIKI MOXKYTb
OyTu oOpaHl 3aCHOBHUKAMM [UIsl 3A1MCHEHHS KOMEPLIHOI a00 HEKOMepUIHHO1
TUSTTBHOCTI. 3aKOHO/IABCTBO YKpaiHM HE MICTHUTh YITKOTO MEPENTiKy OpraHi3ariiiiHo-
npaBoBuX (opM TocmofaproBaHHA. €auHa cnpoba iX y3aradbHEHHS 3pOOJieHa Yy
Knacudikauii opranizauiiHo-npaBoBux ¢opm rocnonaproBanus K 002:2004, uio
3aTBep/KeHa HakazoM JlepkcroskuBcTaHAapty Ykpainu Big 28.05.2004 p. Ne 97
[13]. Tlpore B HIA mnepenidyeHO BCl ICHYIOYl OpraHizaliiHo-npaBoBi (opmu
IOpUIUYHUX OC10 (Y TOMYy YHCII TOJITAYHA TAapTis, peliriiHa opraHizailis, opraH
JIep>KaBHOI BIAAM) 1 BIJOKPEMIICHI MiIPO3ALIH 0€3 cTaTycy opuandHoi ocoou. Kpim
TOTO, IEH MEepeiK € HEBUYEPIIHUM, OCKLIBKH IMepeadadyae MOXKIUBICTb YTBOPEHHS
IHIMMX  opraHizamiitHo-mpaBoBUX (gopM. OTxke, 1eld HTOKYMEHT HEMOXKIHUBO
BUKOPUCTOBYBAaTH 3 METOI CHCTEMaTu3allii opraHizaliiHo-NpaBoBUX (opM

rOCIOAAPChKUX OpraHi3alii.
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Takuii cTaH 3aKOHOJABYOTO PETYNIOBAHHSA 3yMOBIIOE TIONIYKA HAYKOBOTO
BupiteHHs 1iei npoonemu. Tak, M. P. ABeTucsin y cBoeMy JTOCIIIKEHHI HAr0JIONIY€e
Ha HEO0OX1HOCTI 3aKOHOABUOTO BU3HAUCHHS 3aKPUTOTO MEPENiKy, numerus clausus,
oprasizamiifHo-paBoBuX (opm rocmojaproBanHs. BoHa crnpaBemiBO BKa3ye, IO
«HOPMATUBHA BU3HAYEHICTh 3MICTY oprasizaiiitHo-paBoOBUX bopm
rOCIOAAPIOBaHHSA, OOI3HAHICTh CYyO’€KTIB TOCHOJAPCHKUX MPABOBIAHOCHH 3
MepeTikoM 1 3MICTOM TakuxX (popM € rapaHTi€ro CTaOLILHOCTI Ta MependavyyBaHOCTI
B3a€EMOBIJIHOCUH B rocmojapcbkoMy o0Oiry» [1, c¢. 88]. JlochigHuis MNponoHye
BJIACHUW  TEpeNik  Oprai3aliiHO-paBoBUX  GOpM  MTANPUEMHHIITBA 1
HeKoMepIiiiHoro rocnoaaproBanss [us.: Tam camo, c. 101]. Bin Mmoxe ctaTu 6a3010
JUIS TOJNANbIINX HAYKOBUX JUCKYCIH CTOCOBHO BHW3HAUEHHSA numerus clausus
OprafizamiifHo-IpaBoOBUX (POPM TOCIIOAAPIOBAHHS.

Y HaykoBo-npaktudyHOMy komeHTapi ['K  VYkpainm 3a pepakuiero
B. K. MamyToBa BKa3yeTbCs, IO ICHYIOTh TPYJHOILI, HOB’si3aHI 3 HEOOXIAHICTIO
YITKOrO BHU3HAYEHHS OpraHizaiiiHoi (GopMu HEKOMEpPIIIHHOr0 TrOCHOJdapIOBaHHS,
3YMOBJICHI THM, 1110 HEKOMEpIIiiiHa TOCTOapChKa JisUIbHICTh MOXE 3J11HMCHIOBATHCS
K OCHOBHA, JI0JIATKOBA a00 JOMOMIkKHA. «3a TaKUX YMOB, — BBXKAIOTh HAYKOBIIi, —
JaHa  JISIBHICTH  MOXKE  3/IMCHIOBATHCS ~ MPAaKTHYHO  BciMa  cy0’eKkTamu
rocrnojiaproBanus» [9, c. 69]. TyT ciin yTOUHUTH, 110 HE NPOCTO BCiMa Cy0’eKTamMu
rOCIOJIapIOBaHHs, a B3arajl OyAb-SKUMH, Y TOMY YHUCI ¥ HETOCIOAApIOIOYMMHU,
cy0’ektamu. ToMy B CydYacHUX JOCHIDKCHHSX CIIOCTEPITA€ThCA TEHACHINS [0
PO3IIMPEHHS KoJia Cy0’ €KTIB HEKOMEPLIHOrO roClo1IaplOBaHHs 1 CTUPAHHS MEXK MIXK
HAMH 1 HerocrnojaprowduMu cy0’ektamu. Jlo cyO’€KTIB  HEKOMEpPIIHHOTO
rOCIOJIapIOBAaHHS 3apaxoOBYIOTh 1 00 ’€IHAHHS CIIBBJIACHUKIB OaraTOKBapTHUPHHUX
oymuukiB (OCBB), 1 mpodeninkw, 1 pemniriitHi opranizanii [[{us., Hamp., 8]. Ha namy
JYMKY, 1€ CBIJYUTH MPO HArajibHy HEOOX1JIHICTh YTOYHEHHS MOHATIMHOIO amapary
roCIoAapChKOro mpasa, BU3HAUYECHHS OpPraHi3aliiHO-IPaBOBUX (JOPM HEKOMEPLIMHHUX
rOCIIOAAPChKUX OpTraHizaiiii Ta mnpuBencHHS y BignoBigHicTs A0 ['K VYkpainu
3aKOHO/IABCTBA, 1110 PETYJIIOE OKPEMi OpraHi3aliiHO-1IpaBoBi GopMHu.

TaK, Yy ACAKUX 3aKOHOJABYMX aKTax, Ha HAI HOIJIAJA, IIOMUJIKOBO BXXHBAECTHCA
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TEPMIH «IIAMPUEMHUIIBKA TISUTBHICTE». 30KpeMa, y 1. 2 cT. 21 3akony Ykpainu
«IIpo rpomanceki 00’ eqnanus» Big 22.03.2012 p. Bka3zaHO: «rpoMaJichbKe 00’ € THAaHHS
31 CTaTyCOM IOPHAWYHOI OCOOM Ma€ NpaBO 3AIMCHIOBAaTH BIANOBIIHO [0 3aKOHY
HIPUEMHUIBKY JISUTBHICTE O€3MOCEpeIHbO, SKIIO 1€ MepeadadeHo CTaTyToOM
rpOMaJICbKOro 00’€HaHHs, a00 uYepe3 CTBOpPEHI B TNOPAIKY, IependayeHoMy
3aKOHOM, HOPUAWYHI 0coOM (TOBapuUCTBA, MIAMPUEMCTBA), SKIIO Taka isUIbHICTb
BiMoBiAae MeTl (IIIJIIM) TPOMAJICBKOT0 00’ €THAHHS Ta CIIPHUSE ii TocarHeHHo» [12].

JocnipKkyroun IpaBoOBU CTaTyc rpoMajJchkux o0’ eaHanb, T. [1. PynuHchka Ha
IT1JICTaB1 MTOJIOKEHh YMHHOTO 3aKOHOAABCTBA JOXOAUTH BUCHOBKY IPO iX MOKJIMBICTD
0e3nocepeIHbO 3/IIMCHIOBATH HE TIILKH HEKOMEPIIHHY rOCHOIapChKY JISIBHICTD, a
W ODAOPUEMHULIBKY TISUTBHICTD (SIKIIO MPaBO 3/I1MCHIOBATH 11 3aKPIMICHO B CTATyTl U
BOHA BIJIOBIIae MeTi (IUIIM) 00’e€aHaHHS Ta crupuse ii gocsraeHHio [18, c. 50].
[Tocunarounch Ha €BPOMEHUCHKY TMPAKTUKY, JOCTIIHHUIA BIJICTOIOE KOHIICTIIIIO
«TPOMAJICHKOTO MiAMPUEMHUIITBA», HATOJIONIYIOUYA TIPH [EOMY, HI0 TPHOYTOK,
OTPUMAaHUMN y MPOIIECT TPOMAICHKOTO MIAMPUEMHUIITBA, HE MOYKE POMOIUISATUCST MIXK
3aCHOBHUKaMU (y4aCHUKaMU, YJleHaMU) rpoMaachKoi opraHizailii (00’ eqHanHs) [Tam
camo, c. 54]. IlpubOiYHHUKH TaKOTO TMOTJIANY AapPrYMEHTYIOTh CBOI IIO3HIIIIO
nosioxkeHHsM 4. 3 cT. 53 'K Vkpainu, 3riiHO 3 SIKOI0 y pasi, SKIIO TroCHoJiapchka
TISJIBHICT, TpoMajasiH  a00 IOPUIUYHOI OCOOHM, 3apeecTpoBaHOi SIK  CyO’ €KT
HEKOMEPLIHHOTO  TOCHOJapioBaHHS,  HaOyBae  XapakTepy  IiJIPUEMHUIBKOI
TUSTTBHOCTI, 10 HEl 3aCTOCOBYIOTHCS TIOJIOKCHHS KOACKCY Ta iHIMMX 3aKOHIB, SKUMU
PETYIIOETHCS T ATPUEMHHIITBO.

[Hmoi gymxu potpumyerbest M. P. ABeTucsH, ska NponoHy€e Take YTOYHEHHS
penakmii nm. 2 m. 2 cr. 21 3akony Ykpainu «IIpo rpomajncbki 00’€THAHHS»:
«I"'pomajnicbke 00’€HAHHS 31 CTaTyCOM IOPUAMYHOI OCOOM Ma€ MpaBO OTPUMYBATU
npuOyTOK BiJI 31MCHIOBAHOI TOCMOAAPCHKOT AISUIBHOCTI, AKIIO 1€ TMepeadadyeHo
CTaTyTOM I'POMAJICBKOI0 00’ €THaHHsA, a00 3A1MCHIOBATH NIAIPUEMHUIIBKY A1SUIBHICTh
4yepe3 CTBOPEHI B MOPSJIKY, IepeadaueHOMy 3aKOHOM, IOPUINYHI 0COOM (TOBapUCTBA,
MIIMPUEMCTBA), SAKIIO TakKa ISUIBHICTh BIANOBiAa€E MeTi (LUUIAM) TPOMAaJChKOIO

o0’eHaHHS Ta crpusie ii gocsrHeHHio» [2, c. 90]. HaBegenuit mpukiajn siCKpaBo
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JEMOHCTPYE HEOOXITHICTh YTOYHEHHS Ta YHidIKamii MOHATIHHOTO amapary
rOCIOAapChKOr0 3aKOHOIaBCTBA.

BogHouac  cphoronmHi  BiAOyBaeTbcsa — MEpexi — OKpeMUX  CyO’€KTIB
HEKOMEPIIIHHOTO TOCTIOapIOBaHHA 10 Koia mianpuemiiB. Tak, 3akon Ykpainu «IIpo
TOBapHi O1pki» B penakiii Bij 19.06.2020 p. [15] ckacyBaB 3a00poHy Ha 311HCHEHHS
HUMH MAOPUEMHUIIBKOT AISUTBHOCTI: 3T1IHO 31 CT. 4 1[bOro 3akOoHY TOBapHa Oipxa
3MIMCHIOE TIANPUEMHUIIBKY JISUTBHICTh, Ma€ Ha METI OJiepKaHHA TPUOYTKY.
Omnosnennit 3akoH Ykpainu «IIpo puHKHM KamiTany Ta OpraHi3oBaHi TOBapHI PUHKI
Bix 23.02.2006 p. [14] He Bu3Hauae 1 craryc QoHIOBOI Oipxki SIK HEKOMEPIIHHOTO
cy0’ekTa.

Yce me cBIQUMTH IpoO Te, IO MpodieMa OpraHi3auliHO-IPaBOBUX (OpM
MIIPUEMHHUIITBA 1 HEKOMEPIIIHHOTO TOCMOAAPIOBAHHS BII3EPKATIOE TPOOIEMY
KpUTEPIiB PO3MEXKYBaHHS  MIJNPUEMHUIITBA 1 HEKOMEPIIAHOI  TOCMOAAPCHKOL
nisipHOCTI. | BHpIIMTHM  1I  MOXKHAa TUIBKM YITKO BHU3HAQUMBIIM  CYTHICTb
HEKOMepIIHHOro rocnoaaproBanHs. 3acrocoBanuit y 'K Ykpainu kpurtepiii metu
3IMCHEHHS TOCIOAPChKOI AISTILHOCTI JIJIsl BUIIJICHHS JBOX 11 BUJIIB € CKJIaAHUM JIJIst
3aCTOCYBaHHS, OCOOJIMBO 3Ba)Kal0OUW Ha Te€, IO BIICYTHICTh METH OJIepKaHHS
npuOyTKy HE CBIIYUTh NPO HEMOXJIMBICTH HOro oOTpuMaHHA. TomMy B Haylll
rOCIOAAPCHKOro IpaBa MNPHUUHITO BUKOPUCTOBYBATH fAK JOJATKOBUU KpHUTEpId
CIpsIMyBaHHSI TaKOTO JOXOAY Ha JOCATHEHHS METH 1 3aBJaHb HEKOMEPIIIHHOTO
cy0’€KTa TOCHMOAAPIOBAHHSA Ta HEMOXKJIMBICTh MOJUTY OTPUMAHOIO MPUOYTKY MIXK
H0ro 3aCHOBHUKAMH, yYaCHUKAMHU, YICHAMH.

ABTOpH HaykKoBO-NpakTUyHOTO KoMeHTapss ['K VYkpainu mnpomnonyBamu
3aCTOCOBYBATH JIENIO 1HIIUNA KPUTEPI pO3MEKYBaHHSA KOMEPIIIHOT 1 HEKOMepIIHHOT
TUSTBHOCTI, BUKIageHud y CucTemi HalllOHaJbHUX PO3paxyHKiB. BiamoBigHO 10
HbOT'O: KOMEpIIiiiHA isJIbHICTh BKJIIOYA€ BUPOOHUIITBO MPOAYKIi abo HamaHHS
MOCIYIr Ha PHUHKY 3a TaKOK I[IHOK, sIKa TOKpPUBAE OLIblIE TMOJOBUHU BUTPAT
BUPOOHMIITBA; HEKOMEPI[iHA MiSUTBbHICTh OXOIUIIOE BHPOOHHUIITBO MPOAYKINi abo
HAQ/JIaHHA TIOCIYT, OE3KOIITOBHUX a00 3a IiHAMH, IO MOKPUBAIOTH IOJOBHUHY YU

MEHIIIE [TOJIOBUHU BUTpAT BUpoOHUIITBA [9, c. 17].
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BusnaueHHss rocmojgapchKoi oOprasizaiii 1 HEKOMEpIIMHOI TOCmoaapChKoi
nisibHOCT1 Yy 'K Ykpainu Oyno mepmmM He Juiie B 3aKOHOJABCTBI YKpaiHu, a i
1HIIMX Kpaid. OTxe, [UM MO>XKHa BUIIPaBAATH 1X HEJIOMIKH, [IIIIKOM IOTO/IKYIOUYHUCH 13
J1. B. 3aguxaiinom y tim, mo «I'’K Ykpainu € 31e0611p110T0 BITYM3HSIHUM MPOTYKTOM,
0 po3po0JeHUN 32 KOPOTKHUWA TEPMIH Yy HOBUX ICTOPUYHUX YMOBaX, 1 L€ CIIJ
BPaxOBYBATH 1 KOHLEHTPYBaTH 3yCWJJII Ha YJOCKOHAJIECHHI PIBHS MPaBOBOIO
perymtoBanHs» [4, c. 185].

BucHoBku. ChOr0/THI MOHSTTS «TOCMOIAPChKa opraHizailis» BxuBaeThes y ['K
YkpaiHu 11 TO3HAYEHHS BCHOTO PI3HOMAHITTS TOCIOJAPIOIOYUX CyO’€KTIB,
HAJUICHUX CTaTycoM ropuanyHoi ocodbu. IIpore #oro 3akoHO/aBuYE 3aKpIMJICHHS
COPUYMHWIO HHU3KY TEOPETHYHUX MpodsieM, M0 MOTPeOyloTh HAyKOBOTO 1
3aKOHOJIaBYOTO BUpimeHHs. [{e mpoOiaemu: CriBBIAHOMICHHS TIOHITh «TOCIOapChKa
oprasizauish» 1 «IiJANPUEMCTBO», HAIBHOCTI CTATyCy IOPUAMYHOI 0COOM, BU3HAUEHHS
OprasizauiifHO-IpaBoOBUX (GOpPM  TOCHNOAAPCHKUX OpraHizaliil, po3MeKyBaHHs
KOMEPIINHUX 1 HEKOMEpIIMHUX TOCIOJAPChKUX OpraHizamii Ta Kiaacudikarii
rOCIOAAPChKUX OpraHi3aliii B LHLJIOMY.

BusnadueHHsT MOHSATTS «rocrofapchka OpraHizallis» MOoTpedye yTOYHEHHS 3
ypaxyBaHHSM HACTyMHUX OOCTaBHH: y TOCHOJApPChKOMY 0O0OpOTI OepyTh yuacThb
JesKl TOCIoAapchKi OpraHi3alii, 0 HE € IOPUAWYHUMH Oco0amu; 3I1MCHIOBATU
rOCIIOAAPChKY MIsUTBHICTh MOBUHHI MATH MPABO OpraHizaiii, yTBOPeH1 y BH3HAUYCHIN
3aKOHOJABCTBOM OpraHi3alliiHO-TpaBoBiit (opMmi, 10 Mependadae ToCHOIaPChKY
KOMITIETEHLIII0 Ha 3/1MCHEHHS MIANPUEMHUIBKOI a00 HEKOMEPLIHHOI rocnoJapChbKol
JISIBHOCTI.

[ToHATTS TOCTOAAPCHKOI Opradizaiii Mae CTaTH OJHHUM 13 KIIOYOBUX Y
rOCIIOAaPChbKOMY 3aKOHOJABCTBi. 30KpeMa, OKpiM BHJIIB Ta OpraHizamiiaux ¢Gopm
nianpueMcTB, BukiageHux y cr. 63 'K Vkpainu, B HboMy HEOOXiJIHO BHU3HAYUTU
TaKOX BUM Ta OpraHi3aliiiHO-IpaBoBl (POPMH rOCHIOJAPCHKUX OpraHi3aiii.
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Teoperuueckne npoodJjeMbl onpenaeeHUusi MOHATUS «X03AHCTBEHHAS OPraHU3AIHD)

B cmamve uccnedyemcsa nowamue «XO3AUCMEEHHAS OP2AHU3AYUA», UCMOPUS €20
3axkpennenus 6 XozaicmeeHHOM Kooekce Ykpaunol. Ilpoananuzuposanvi 3aKoHOOAMeENbHO
onpeodenieHHble NPUSHAKU XO3AUCMBEHHLIX opeanuzayutl u ux Heoocmamku. Cghopmynupoeanvi
meopemuyecKkue npooOnemMbl, 8bl36aHHbIE NPUMEHEHUEeM 3MO020 NOHAMUS 8 3AKOHOOAmelbCmae.
Yoeneno enumanue npobreme opeanu3zayuoOHHO-NPAGOBbIX YOPM XO3AUCMBEHHBIX OP2SAHUIAYUL.
Onpeoeneno, 4mo CLONCHOCMb GOPMYIUPOBAHUS NepeuHsi OpP2aHU3AYUOHHO-NPABOBbIX HOpM
HEKOMMEPUeCKUX XO3AUCMBEHHbIX OpP2aHUAYUL AGNAeMCsl C1eOCMBUeM OMCYMCMEUs YemKo20
Kpumepust pasepanudenuss NpeonpuHUMAamenbCmed U HeKOMMepPYecKo20 X03AUCMBOBAHUSL.

KiioueBble ¢JI0Ba: X03s5IICTBEHHAs OpraHU3aIus; CyOBbEKT X031iCTBOBAHUS; IPEAIPUITHE.
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Theoretical problems of defining the concept of «economic organization»

The concept of “economic organization” is known in the science of economic law since
Soviet times. However, it did not become widespread and was used only by some scholars. The
legal status of economic organizations has not been comprehensively studied in the Ukrainian
science of economic law.

The purpose of the article is to set out the theoretical problems of defining the concept of
“economic organization” and to outline the directions of their solution.

The term “economic organization” was first used in the draft of the Economic Code of
Ukraine of June 15, 2001, submitted to the Verkhovna Rada for the second reading. Today, the
definition of this concept is contained in Part 2 of Art. 55 of the Economic Code of Ukraine,
according to which economic organizations are legal entities established in accordance with the
Civil Code of Ukraine, state, municipal and other undertakings established in accordance with this
Code, as well as other legal entities engaged in economic activity and registered in accordance
with law.

Economic organizations are characterized by a number of features that are mostly derived
from the Economic Code of Ukraine: the status of a legal entity, its economic activity and the
registration in the manner prescribed by law.

The concept of ‘“economic organization” is appropriate to denote all the diversity of
economic entities, however its usage caused a number of theoretical problems. These include
problems of: the relationship between the concepts of “economic organization” and “‘undertaking”,
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the status of a legal entity, the definition of organizational and legal forms of economic
organizations, the distinction between commercial and non-commercial economic organizations
and classification of economic organizations in general.

The definition of “economic organization” needs to be clarified taking into account the
following: in the economic turnover involves some business organizations that are not legal
entities, the right to carry out economic activities should have an organization, that formed in the
prescribed organizational and legal form, which provides economic competence for commercial or
non-commercial economic activities.

Keywords: economic organization; business entity; undertaking.
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