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Posxkpumo npupody ma ocHogHi 0OKmMpUuHaibHi NiOXoou, wo Xapaxkmepuszyoms NOHAmMms
KBUKOHABYUL ~HAnuc Homapiyca» AK nNpaeogy kameeopir. Ha ocnosi  euokpemieHHs
@yHOAMEeHMANbHUX O3HAK =~ Yb020 NOHAMMS — 3aNPONOHOBAHO —ABMOPCLKULL NiOXI0 00 11020
BU3HAYEHHS, AKULL 8I000padcae bazamoepanicms 0aHOi npasoeoi kame2opii.

KurouoBi cioBa: BUKOHAaBUYMII HamuMC HOTapiyca, 3aXMCT UUBUIBHUX IMpaB HOTapiycoM;
0e3CHipHICTh; HOTapiaTbHUH aKT; BAKOHABYHN JJOKYMEHT.

IHocranoBka npood.iemMu. v 30008’ 13aJIbHUX MIPaBOBIJHOCHHAX
HEMOOJAMHOKUMHU € BHUIMAJAKH, KOJIH OOpKHHUK YXWIAETHCA BiJ BUKOHAHHS CBOTO
000B’sI3Ky, BHACIIJOK YOrO KPEAUTOP 3MYIICHHUH 3BEpTATUCS 10 CYJOBHX OpraHiB
ab0 710 TPETEeHCHKOro Cyay 3 BUMOTOIO MPO 3aXMCT CBOTO IpaBa Ta CTATHEHHsS 0opry.
Pa3zom 3 TMM 3aKOHOMABCTBO Mepeadavae MOKIMBICTH TAaKOTO CTSITHEHHS 1 0e3
3BepHEHHS 10 cyay. Bimnmosigno mo ct. 18 LK Ykpainu HOTapiyc 31HCHIOE 3aXHCT
[UBITFHUX TIPaB MUIIXOM BYMHEHHSI BUKOHABUOTO HAMUCY Ha OOProBOMY JOKYMEHTI
y BUTIQJKAX 1 B IOPSAJIKY, BCTAHOBJICHUX 3aKOHOM.

AHaJi3 OCTaHHIX JOC/iIKeHb i myOJikauniii. Y JOKTpUMHI HOTapiajabHOrO
mpaBa Ta MPOIeCY MUTAaHHS BUYMHEHHS BUKOHABUOTO HAMKCY HOTapiyca sIK CIOCO0y
3aXMCTy TOPYIICHUX IHMBUIBHUX IMPaB PO3KPUTO B MyOJiKaIlisX TaKUX YYCHHX, SK
B. B. bapankoBa, FO. B. JKemixoBcbka, /[. B. XKypaaso, P. A. Maiinanux,
B. B. Komapos, H. B. CyukoBa, C. fI. ®ypca Ta in. Pa3om i3 TuM, BpaxoByrOUH
NOMyJISIPU3allil0 M03acyA0BUX (OpPM 3aXHMCTy MOPYLUIEHUX MpaB B OCTaHHI POKH,

NoJanblIe JOCTIPKEHHS MpoOJeM 3aXUCTy UMBUIBHUX MpaB HOTAPIyCOM MHUISXOM
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BUYMHEHHS] BUKOHABYOTO HAMKMCy BOAUAETHCS IOBOJII AKTyaJIbHUM.

MeTo10 cTaTTi € aHaNI3 ICHYIOUMX B IOPUIUYHIN HAYI MIAXOAIB 10 PO3KPUTTS
OpaBOBOI IPHUPOJM  BHUKOHABYOIO  HANKCYy  HOTapiyca, BUSBIEHHS  HOro
dbyHIaMEHTaNbHUX O3HAaK 1 HaWOUIBII ONTHUMAIbHOTO BHU3HAUEHHS SIK IPaBOBOI
KaTeropii.

Bukian ocHoBHOro Marepiagy. UYuHHE 3aKOHOJABCTBO HE 3aKPIILIIOE
JIeTajJbHOTO BU3HAYEHHS TOHSTTS «BUKOHABYHMI HAIUCY, YCKIAIHIOIOYU PO3YyMIHHS
11€i TpaBoOBOi Kareropii. Y MOBIAKOBIM JITEpaTrypl MOHSATTS BUKOHABUOTO HAIHUCY
HOTaplyca BHU3HAuYaeTbCAd IMO-pi3HOMY. Hampukinaa, mig HamucoMm HoOTapiyca y
CJIOBHHMKAX Ta CHLIUKJIONEAIAX PO3YMIEThCS:

— BUJaHAa HOTaplycOM Ta CKJaJeHa 3a BCTAHOBJIEHOIO (OPMOIO MHUCHhMOBA
BUMOTa TIPO CTATHEHHS 3a OPUTIHAIBHUM JOKYMEHTOM, IO MiJTBEPIKYE
HEBUKOHAHHS 3000B’13aHHSA KOHKPETHOIO 0CO0010;

— aKT, BUMHEHHH HOTapiycamH, KM € BHKOHABYOi (POPMOIO pILIEHHS PO
CTSITHEHHS TPOILIOBUX KOUITIB a00 BUTpEOyBaHHS MaiiHa B1Jl OOPKHUKA;

— PO3NOpPSKEHHSI HOTapiyca TMpO CTATHEHHS 3 OOp)KHHUKA HAaJEXHOI
CTSATYBaueBl MEBHOI CyMHU Trpoliei abo MaiiHa, BUMHEHE Ha OpUIiHajll OOpProBOro
JOKYMEHTA,

— BUJl BUKOHABUOTO JOKYMEHTA, KM BUMHEHUN HOTapiaJIbHOIO KOHTOPOIO Ha
JOKYMEHTaX, SIKi MiATBEPKYIOTh BUMOTY PO CTSATHEHHS TPOMIOBHUX CyM a0o0 Tpo
nepeaady iHIIoro MaHa,

— HAIuC, M0 3AIMCHIOETbCA HOTapiyCOM Ha MOKYMEHTax, IO A€ KPEAUTOpPY
MpaBo 31MCHUTH 3aCHOBAHY Ha JIOKYMEHTI BUMOTY /10 OOp>KHHMKa 0€3 3BEpHEHHS 3
mo308oM J1o cyay [1, c. 10-11].

binblIicTh HayKOBLIB CXUJISETHCSA A0 TIET TOYKH 30pY, IO BUKOHABYMI HAMKC
HOTapiyca — 1€ PO3MOPSKEHHS HOTapiyca MpO CTITHEHHS 3 OOp)KHHKA HaJIeKHOI
CTSITYBAaueBl MEBHOI TPOIIOBOT cyMH a0o BUTpeOyBaHHS MaiiHa [2, ¢. 63; 3, c. 69; 4,
c.283; 5, c. 74]. YacTKOBO MOrOKYyIOYHCh 13 TaKHM IIiAXOJOM, BII3HAYUMO, IO
PO3TJIsii BUKOHABYOTO HAMKCY JIUIIE SIK PO3MOPSAHKEHHS] HOTaplycy He BigoOpakae

MTOBHOIO MIpOI0 OaraTorpaHHICTh MPABOBOT MIPUPOJIU II1€T KaTeropii.
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Tak, C. SI. @ypca mpornoHye po3rsIaTd MOHSITTS BUKOHABUOTO HAIUCY ITiJT
KyTOM 30py WOTO 3MICTy, NpH I[bOMY BH3HA4alOud, IO MaTepiaibHO-TIPABOBUM
3MICTOM BHUKOHABYOI'O HANUCYy € MOCBITYEHHS (PaKkTy HEBUKOHAHHS YMOB JIOTOBOPY
OJIHIEIO 31 CTOPIH MPaBOYMHY, a MPOLECYaIbHO-TIPAaBOBUM — IMOCBIAYEHHS TaKOTO
oescmipHoro (axkTy, HaJaHHS OpUTriHAJIaM JOKYMEHTIB, IO BCTAHOBJIIOIOTH
3a00proBaHiCTh, BUKOHABYOI cuiH [6, ¢. 335].

[ToniOHe TpakTyBaHHS TaKOXX MIANA€THCS KPUTUL B IOPUAMYHIN JiTEpaTypi.
[IpuyriHAMU IBOTO € 3BYKEHICTh 00CSTY JaHOrO MOHSTTS. AJIKE€ BUKOHABUMN HAIKC
BUMHSAETHCS HE TUIBKU HAa CTATHEHHS 3a00proBaHOCTI 3a HOTapiaJlbHO MOCBIAYEHUMH
yrojlamu, a ¥, HampuKiIaja, Ha CTSITHEHHS 3a00pProBaHOCTI 3 BIMCHKOBOCITY>KOOBIIIB,
3BUIBHEHUX 13 BINCHKOBOI CITY»OH, BIIChKOBO300OB’sI3aHUX MICIs 3aKiHUEHHS 300piB
TOIIO, TOOTO KOJM BIJHOCHUHM CTAryBada Ta OOp)KHUKA IPYHTYIOTbCSI HE Ha
JIOTOBIpHHUX, a Ha 1HIMX MmigcTaBax [7, ¢. 315].

JI. M. bapaHnoBa npomnoHye po3risiiaTi BUKOHABUUNA HAMKC SK SBUIIIE, 1110 MA€
MO/BIMHY IMpPaBOBY MPUPOJY: MO-TEpIle, 1I€ BUJ HOTaplaibHOi All, a mo-apyre, —
BHUKOHABYMM JIOKYMEHT. Takuil miaxia, Ha OYMKY BYE€HOI, BHUIAETHCS CIYIIHUM 1
Y3TOJIKYETHCS 3 YAHHUM 3aKOHOJABCTBOM [8, ¢. 209].

Ha Bigminy Bim momepeanboi Touku 3o0py B. C. Penmin crTBepmkye, 110
BUKOHABYMI HAMKC SBJISIE COOOI0 BOJHLOBUM aKT HOTapiyca, sIKMW HampaBJICHU Ha
BIIHOBJICHHSI MOPYWIEHUX MpaB (QI3UYHUX Ta IOPUAUYHUX - 0Ci0. BuuHsoun
BUKOHABYMI HAIMKC, HOTapiyCc, HA AYMKY BUYCHOTO, TUM CaMUM MiATBEPIKYE, MO0 Jii
OOp)KHUKA € TPOTUIPABHUMU, OCKUIBKM B HOTapiyCa HEMae OCOOMCTOro arapara
MIPUMYCOBOTO BHUKOHAHHS, TOMY, BYHMHSIOYM BUKOHABYMH HAMKC, BiH 3000B’SI3ye€
NPUIHATH MIpH 10 TNPUMYCOBOTO BHKOHAHHS, CTSITHYTH 3a0OproBaHICTh YU
BUTpeOYBaTH MaitHO, iK€ HAJIEKUTh OOpXKHUKY [9, c. 59].

T. 1. 3aiitieBa, BU3HA4YAIOUM BKA3aHE TMOHATTS, IMJAKPECIIOE MOXKJIHUBICTh
MPUMYCOBOTO BUKOHAHHS BUMOT CTATYBaua, 1110 0a3ye€Thcs Ha BUKOHABYOMY HAIHCI,
AKUM € PO3MOPSAUKEHHSIM HOoTaplyca TMpO CTATHEHHS 3 OOpXKHHKAa CyMH
3a00pPTroOBaHOCTI, 110 MAa€ CHITy BUKOHABUOTO JokymeHTa [10, c. 15].

I[OBOJ'Ii HiKaBOIO BUIA€TBCA TaKOX iHTCpHpeTaHiH BHUKOHABYOI'0 HAIIUCY K
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HiATBEPHKEHHS] HOTapiaJIbHUM OPraHOM HasiBHOCTI 3a00pProBaHOCTI (FPOIIOBUX CYyM
Yy MaifHa) Ta PO3MOPSKEHHS MPO MPUMYCOBE CTSATHEHHS 3 OOpP)KHHMKA Ha KOPHUCTH
KpenurTopa 1€ 3abopropanocti [11, c. 36].

C. 5. BaBxeHYyK, HATOMICTb, PO3TJISJa€ BHUKOHABUMN HAMUC B KOHTEKCTI
croco0y 3axXUCTy IUBLILHOTO MpaBa, K CBOEPIIHUIA KOHTIIOMEPAT MPABOBUX 3aXO0/I1B
3aXHUCTY, SKI MICTATh y CcOO1 BIJMOBIAHI HAWMPOCTINII NPUHAOMH W 1HCTPYMEHTH,
T00TO 3acobm 3axucty [12, c. 6].

OxkpiM BUIIICHABEJACHOTO BU3HAYCHHS, B IOPUAMYHIN JITEpaTypl MOXKHA
3YCTpPITH ¥ IHILI HETUIOBI MIAXOAU O TPAKTYBAaHHS NMPUPOIM BUKOHABUOIO HAIUCY.
Tak, H. B. CyukoBa po3yMie BUKOHABYMN HAMHUC K CTPYKTYpPOBaHY 1HGOpMALIiIO
JIOCTOBIPHOTO TOXOJDKECHHS, 3adiKCoBaHy Ha O(MIMIHHOMY IOPHIMYHO 3HAUYIIOMY
JOKYMEHT1 3 PEKBI3UTaMU, WII0 J03BOJSIE 11 1AEHTHU(IKYBATH, TOOTO BHUXOAMUTH
HacamImepes 3 IOPUINKO-TEXHIYHUX 03HAK JOCTIKyBaHOTO siBuiia [1, c. 12].

Takox HaAyKOBIIMU BHCIIOBITIOBAJIACS TOYKA 30Dy, 110 BAKOHABYUIN HAIUC — 1€
(dhopma BUPIIICHHS HOTap1yCOM CIOPY MK CTOPOHAMU (KPEAUTOPOM Ta OOPIKHUKOM)
[13, c. 15]. OcTanHii miaxig, Ha HAII TOTJISAA, € HE 30BCIM BIpHHM, BUXOSYU 3 TOTO,
0 HoTapiat € (GopMOr O€3CMiIpHOI IOPUCIUKIIT, € BUKIIOYAETHCS PO3MIISLI Oyib-
SKUX CIIOPIB PO MPaABO B3araji.

Ha wmamy aymky, HaiOuiein  HaOOMXEHO 10 0araToCTOPOHHBOI
XapaKTepUCTUKU JIOCHIpKYBaHO1 Karteropii mimidmm H. B. bescmeptHa Ta
1O. B. XXenixoBchka. Ha ix nymKy, BHKOHaBYMN HamuMC — II€ TMATBEPIKCHHS
HOTapiaJbHUM OPraHOM HAasBHOCT1 3a00pPTOBaHOCTI Mi’K OOPKHUKOM 1 CTSATYBaueM Ta
PO3MOPSIKEHHST MPO NPUMYCOBE CTATHEHHsS 3 OOp)KHUKA II1€i 3a00pProBaHOCTI,
BUMHEHE Ha JOKYMEHTax, SIKl MIATBEPPKYIOTh Oe3cmipHi 3000B’sI3aHHS OCTaHHBOTO
[14, c. 124; 15, c. 158].

AHai3 3MICTYy PI3HOMaHITHHUX MIIXOIB O BUBHAYEHHS MOHATTS BUKOHABUYOTO
HAIMCy HOTAp1yCy JTI03BOJISIE€ IPUNTH 10 BUCHOBKY, IO PO3KPUTTSI TIPABOBOI MPUPOIN
[bOTO SIBHILA Ta MojaJble (HOPMYITIOBAaHHS MOHSATTS BUKOHABYOIO HAIMMHCY, siKe O
BioOpakano OaraTtorpaHHiCTh JOCTIIKYBaHOI Kareropii, € MOXJIMBUM, Ha Hall

NOTJIsI]], BUKIIIOYHO Yepe3 IPYHTOBHUM aHali3 HOoro (pyHIaMeHTalbHUX O3HAK.
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[Tepenycim, TakOIO 03HAKOIO BUCTYIIAE Oe3CNipHICMb 6uMO2, Ha TJICTaB1 SKUX
BiH BuMHA€ThCA. Kareropiss «Oe3cmipHOCTI» MOCifae IEHTpalibHE Miclle B Teopii
HOTapiaabHOI MISUTBHOCTI, OCKIIBKHM caMe uepe3 Hel BiioOpakaeThes ii Xxapakrep. Ha
BiIMIHY BiA cyxdy, 3a3HadaB [[. M. UedoT, HOTapiaT 3axuIlae iHTEpeCH, MOB’sI3aH1 3
YCTaHOBJICHHSM OYE€BHIHUX (PakTiB 1 oOcTaBuH [16, ¢. 14-15].

Hanmarounm xapaktepuctuky OescmipauMm mnpaBam, [. M. UYepeaTeHko
3aMporoHyBasia Taki KpuTepii 0e3CmipHOCTI:

— BIJICYTHICTb CIIOPY MIXK 3aiHTE€PECOBAaHUMH 0COOAMH;

— HEOOXIJHICTh 3a0€3MEeUCHHS AEP>KAaBHOTO KOHTPOJIIO HAsIBHOCTI BU3ZHAYCHUX
3aKOHOM I11/ICTaB HAOYTTsI TAKUX MPaB;

— HAsBHICTH INependadyeHux 3aKOHOM JOKYMEHTIB-A0Ka31B Ha ITiITBEPKCHHS
M1JICTaB BUMHEHHS HOTapiabHUX Jiit [17, c. 198].

BiamroBxyrounch BIJ TAKOTO MiJIXOIY BIJ3HAYUMO, IO 3 TOYKH 30py O3HAKU
BUKOHABYOI'O  HAIKCYy, KaTeropis Oe3cmipHOCTI Tmependayae — Taky SKICHY
XapaKTEPUCTHKY 3asIBJICHOI CTATYBa4eM BHMOTH, 3a SIKOi B HOTapiyca HE BUKIIUKAE
YKOJHUX CYMHIBIB CTOCOBHO HAsSIBHOCTI 3a00pTrOBaHOCTI.

bescniipHe cTsarHeHHs 3aboproBaHoOCTi, mucaB A. SpemeHko, nependayae
HAasSBHICTh TaKUX IIPABOBITHOCHH, SKI BUKJIIOYAIOTh MOXJIUBICTH 11 ocrioproBaHHs. Bcei
MiJCTAaBU, 32 SIKUMU CTSATHEHHS 3a00pPTrOBaHOCTI MPOBATUTHCS 334 BUKOHABUMMU
HanrcaMu HOTapiyciB, MatOTh 00’ €KTUBHO Oe3cmipHuii xapakrep [18, c. 48].

BiamoBinHo, AOBemeHHS OE3CHIPHOCTI BUMOTH JIOCATAETHCS 4Yepe3 TOJIaHHS
CTATYBaYeM HOTapiycy HEOOXITHOTO MAaKeTy MOKYMEHTIB, 3a pe3yjibTaTaMH aHalli3y
SIKOTO OCTaHHIN MOX€E OJHO3HAYHO BIIEBHUTHUCH Yy BIJICYTHOCTI OyAb-SIKOTO CIIODY.
[lepenik TakuxX JOKYMEHTIB 3aTBEP/KEHO Ha 3aKOHOJABYOMY piBHI MOCTAaHOBOIO
Kabinery MinictpiB Ykpainu Bix 29 wepBHs 1999 p. Ne 1172. Ilopsa i3 uum
3aKOHOJIABCTBO 3aKPITUIIOE W HU3KY TapaHTI CTOCOBHO 3a0€3MEUCHHS MPaBHIIBHOI
KkBamidikarii HoTapiycoM 3asBJICHOT BUMOTH SIK Oe3cmipHOoi. 30kpemMa, 3T1IHO 31 CT. 42
3akony VYkpainu «IIpo HoTapiaT» BYMHEHHS HOTapiaJpbHOI il MOXke OyTH
BIIKJIQZIGHO B pa3l HEOOXIAHOCTI BUTPEOyBaHHS [IOJATKOBHUX BiIOMOCTEH abo

JIOKYMEHTIB BiJ (I3MYHUX Ta IOPUIUYHUX OCI0 ab0 HAJCUJIAHHS JOKYMEHTIB Ha
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EKCIIepPTU3Y, a TAaKOX SKILIO BIAMOBIIHO J0 3aKOHY HOTaplyC NOBHMHEH BIIEBHUTHUCH Y
BIJICYTHOCTI Yy 3alHTEPECOBAaHUX OCI0 3amepevyeHb MPOTH BUMHEHHS LI€T Mii.

B ropuanuHiii iTepaTypl 3YyCTpIYa€eThCs TOYKA 30pPY, IO BaXKJIMBOIO
MepeIyMOBOIO O€3CHIpHOCTI BHUMOTH € BH3HAaHHS OOPKHHUKOM 3a00proBaHOCTI,
BUpaKEeHA y TMChbMOBIN opmi [19, c. 25], 3 yuM oHAK TOBOJII CKIIATHO TTOTOIUTHCH.

Ha wnamy nymky, cy0’€KTHBHE CTaBJICHHS OCOOM-OOpKHHMKAa 1O BUHHUKIIOL
3a00proBaHOCTI Ta BUCYHYTOI CTATyBau€M BHMOTH >KOJHHUM YHHOM HE MOBHUHHO
BIUTMBATH HA MPUUHATTS HOTAPiyCOM PIIICHHS MPO BYMHEHHS BUKOHABUOTO HAIHUCY.
Take pilleHHA Mae IPYHTYBATHCh BHKJIIOYHO HA aHAJI31 XapakTepy MpPaBOBIAHOCHH
MK CTOPOHAMH, Ha JIOKYMEHTaXx, SIKl MATBEP/KYIOTh HasBHICTh 3a00proBaHOCTI B
OOpKHMKa Iiepes] CTiAryBaueM Ta BHYTPIIIHROMY II€pEKOHAaHHI HOTapiyca y ii
O€3CIIPHOCTI.

Sx BinmiuaB cBoro vacy K. C. KOnenbcoH, B OCHOBY pO3MEKYBaHHSI CIIPHOT 1
Oe3CcHipHOl IOPUCAMKIIT 3aKOHOJABCTBO IOKJIAJa€ HE CyO’€KTHBHY (CTaBJICHHS
OOpKHMKa JO Npen’sBJICHOI BUMOTM), a OO €KTHBHY O3HaKy — 4YM CHOpaBji
3a00proBaHiCTh 3a CBOIM (PAKTUYHUM CKJIQJOM 1 XapaKTepoM IPaBOBIAHOCUH B
NPUHIMUII € CHIpHOI abo Oe3cnipHOoo. CaMe BUXOIAYU 3 IIOTO N PO3PI3HAETHCA
cripHa ¥ Oe3cmipHa OPUCIUKINS; CIIpHA IOPUCAUKINS BU3HAYAE KOJIO CYJIOBOI
MiJBIIOMYOCTI, -a Oe3CHipHa — HOTapiajdbHy KOMIICTEHI[II0, sIKa HalpaBlieHa Ha
MPUMYIIYBaHHS 10 BAKOHAHHS 3000B’s13aHb [20, ¢. 297].

[ikaBoro € TymKa i 1HIIMX YYEHHX, sSIKi BiA3HAYal M, 10 BHAa4a BUKOHABUYOTO
HAIMCy XapaKTEepPU3YEThCS HE OE3CHIPHICTIO 3aABJICHOI BHUMOIHM, a OE3CIIPHICTIO
BCTAHOBJICHOTO TOPSAKY cTArHEHHS [13, ¢. 15], a MOHATTS «CIipHOi» 3a00proBaHOCTI
Mae€ BigHOCHHUI xapakrtep [21, ¢. 176-177]. Takum uynHOM, 3a00prOBaHICTh, 3asIBICHA
70 CTSTHEHHS NUISIXOM BYMHEHHS BHUKOHABUOTO HAMHUCY, MOXe KBali(iKyBaTHCh
HOTapiycoM sIK Oe3cripHa HE TUIBKK KOJHM BOHA HE OCIOPIOETHCS OOPKHUKOM abo
IHITMMEU 0c00aMHu, a KOJM BOHA HE MOXKe 00’ €KTUBHO OyTH OCIIOPEHOIO, BUXO/ISIUU 31
3MICTY MPEACTaBICHUX CTIATyBayeM JOKYMEHTIB. [[pyror KOHCTUTYTUBHOO O3HAKOIO
BUKOHABYOT0 HAIUCYy € T€, IO 3a CBOEIO MPHUPOJAOIO0 BIH € HOMAPIANbHUM AKMOM,

AKUM (PIKCYETHCS MPOLECYATbHUN pPE3ysNbTaT HOTAPIAJBLHOTO MPOBAIHKEHHS I10
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BUYMHEHHIO BUKOHABYOTO HAIHCY.

Bim3naunmo, 1m0 BHKOHABYOMY HAINUCY BIJIACTUBI BCl PUCH HOTapiaibHOTO
aKTy-IOKYMEHTY, SK-TO: TIIOCTAHOBJEHHS BiJ 1MEHI JepXkaBu; IHUCHMOBE
o(OpMIICHHS; TPUUHATTS YHOBHOBAXCHUM Ha 3IIWCHEHHS HOTaplalbHUX iH
OpraHOM 3a Pe3yJIbTaTaMH 3aCTOCYBAaHHS HOPM MarepiajlbHOTO Ta MPOIECYaTbHOIO
IpaBa; yXBaJICHHS BUKJIIOYHO B paMKax IMpOIEeIypd HOTapialbHOTO MPOBAIKEHHS 31
BUYMHEHHS BUKOHABYOTO HAMKCY; aBTCHTHYHICTH TOIIIO.

3a CBOIM XapaKkTepoM, B CHCTEMI ICHYIOUMX HOTapiaJbHUX aKTIB BUKOHABUMIA
HAIMC € 3aXMCHUM HOTapiaJbHUM aKTOM, IO CIIPSIMOBAHUHN Ha HAJIaHHS JTOKYMEHTaM
BUKOHABYOi CWIM. BpaxoByrouu 1€, BHUKOHABUMA HAMUC BIJ 1HIIMX THIIB
HOTapiaJIbHUX aKTiB BIAMEKOBYE Taka puca sIK PO3MOPIUUN XapakTep.

Horapianeuuil akT chij  po3riasgaTd B - SIKOCTI OJHOTO 3 PI3HOBUJIIB
MpaBOMIpHUX /i, 3 SKUMH T[paBOBa HOpMa TIOB’SI3y€ HACTAHHS IOPUIUYHUX
HACJIJKIB B CHJTy BOJIbOBOI CHPSIMOBAHOCTI OCOOM, 11O BHUJA€ HOTapialbHUM akT. Y
3B’SI3KY 3 1M 1HIIIOI0 O3HAKOI0 BUKOHABYOTO HAITHCY, SIKa BUILIMBAE 13 TIOTIEPETHBOI,
CJII/I BU3HATH BOJHOBUI XapakTep WOTO BUMHEHHS, [0 Peasli3ye€ThCsl HUISIXOM BHUIaul
HOTaplyCOM PO3MOPSIPKEHHS TIPO CTSITHEHHS 3a00proBaHOCTI 3 OO KHHUKA.

Ak 3a3navae P. A. MaiijaHuk, 32 CBO€I0 MPUPOJOI0 BHUKOHABUMI HAMUC €
CaMOCTIMHUM IOPUANYHUM (PAKTOM, IO BIAPI3HAETHCS BiJ MPABOYMHY 1 € BOJIHOBOIO
J€I0 YIIOBHOBAYKEHOIO JEP>KaBOK 0coOu (HOTapiyca) Ha BUYMHEHHS aKTy MyOJIYyHO-
MIPABOBOT'0 XapaKTepy, alpeCOBAHOTO 1HIINM CY0’€KTaM 3 METOI0 BUHHUKHEHHS 3MIHU
a00 MPUIMHEHHS UBUILHUX MpaB Ta 000B’S3KIB Cy0’€KTa y BIJIHOCHMHAX 3 1HIIUMHU
cyo’ektamu [22, c. 97]. Ha nymky B. C. PemiHa, BUKOHaBYMIA HAIUC € BOJBOBHM
aKTOM HOTaplyca, CIpPSMOBAHMM Ha BIJIHOBJICHHS TMOPYIICHHX TpaB TPOMAJISH Ta
IOpUIMYHUX 0C10. 3IIMCHIOYM BHUKOHABYMM HAMUC, HOTApiyC THUM CaMHUM
HiATBEPKYE, 10 A1l OOpKHHKA € He3akoHHUMHU [23, ¢. 21].

Takum  4YMHOM, BYMHEHHS BHKOHABYOTO HAMUCY €  PE3yJIbTaTOM
0e31ocepeIHbOr0 BOJIEBUSBIICHHS MOCA0BOI 0COOM — HOTapiyca 100 CTATHEHHS 3
OopkHHKa Oe3cmipHOi 3a00proBaHOCTI, 3a pe3yjibTaTaMH 3IIHCHEHHS KOMILIEKCY

HOTaplaJbHUX JIId B paMKax CHel[lalbHOr0 HOTapiadbHOTO MpoBayKeHHs. Pe3ynprar
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TaKOTO BOJICBUSIBIICHHS HAOyBa€ PO3MOPSATIOTO XapaKTepy.

Oco011BOI0 03HAKOI0 BUKOHABYOTO HAMUCY CIiJI BU3HATU MOJBIWHICTH HOTO
paBOBOi MPHUPOJH, sIKA TOJIATa€ B TOMY, IO BUKOHABYMH HANKUC € HE TUIbKU
HOTapiaJIbHUM aKTOM, a i BUKOHABYHM JIOKYMEHTOM.

BianoBinHa o3Haka BUKOHABUOI'O HAMKCY BUIUIMBAE HE JIMIIE 3 TEOPETUUHUX
MOJIOKEHb, @ W 3yMOBJICHA TOJOKEHHSIMH YHUHHOTO 3aKOHOJIABCTBAa. 30KpeMa,
BiamoBimHO 70 m. 3 4. 1 cT. 3 3akony Ykpainu «lIpo BuKOHaBUE MPOBAIHKCHHS
BUKOHABYMI HANUC HOTaplyca BHU3HAYEHO SIK CAMOCTIWHUN PI3HOBH]I BUKOHABYOTO
JOKYMEHTA, TOpPsi[A 3 BHKOHABUYMM JIUCTOM, CYJIOBHUM HAaKa3oM, YyXBajJOw CYIY,
MOCBITYEHHSAM KOMICIi 110 TPYJOBUM CHOpPaM Ta 1H.

3HaueHHs BUKOHABYOTO JIOKYMEHTa, Biamivae B. B. fpkoB, momsrae B Tomy,
[0 BIH HAa4€ aKyMyJIO€ B cOOl BCl MOMEPEIHIO IOPUCAUKLINHY MPaBO3acTOCOBUY
TUSJIBHICTD, 3aKPITUIIOIOUM B CBOEMY 3MICTI Haka3 1 MOJCNb IEBHOI HOPUIUIHOI
MOBEIIHKH [24, c. 84].

Ak BiA3HAYAIOCh BHIIE, O€3MOCEPEAHHOI0O METOK) BUYMHEHHS BHKOHABUOIO
HAIMCYy € HaJIaHHS IOKyMEHTaM BUKOHABYOI cuii. Ciijl BIA3HAYNTH, IO BUKOHABYHIMA
HaIllMC HOTapiyca, K BHUKOHABUMW JIOKYMEHT SBIs€ €000 (opmy peamizanii
IOPUCIUKINIITHUX TTOBHOBAYKEHb HOTApP1yCIB, K1 CAaHKIIIOHYIOTH O€3CHipHE CTATHEHHS
3aboproBanocti.  HamaHHs ~ HOKymMeHTaM ~ BUKOHABYOi =~ CHWJIM  JIO3BOJIAE
BUKOPHCTOBYBAaTH 1X B SKOCTI BUKOHAaBUYMX JOKYMCHTIB, 3@ SKHMH MOJKIINBE
npUMycOBe BUKOHaHH: [25, c. 8].

[Ipy 1bOMy BaXJIUBUM € T, IO HAIUIEHUH BUKOHABUOI (POPMYJIOIO,
BUKOHABYMI HAMUC HE TOTpeOye TOMAaTKOBOTO MiATBEP/KEHHS BHKOHABYOI CHUIIN
yepe3 cya. lle icToTHO BiApi3HSIE BUKOHABYMM HAMUC BiJ CYJOBOTO PIIICHHS,
OCKUIbKH 3BEPHEHHSI 0 BUKOHAHHS OCTAHHBOTO MOTPeOye T0MATKOBOI MPOIETYpPU
OTPUMAaHHS BUKOHABYOTO JIOKYMEHTA — BUKOHABYOTO JIMCTA.

Cepen 03HaK, K1 XapaKTEPU3YIOTh MIPUPOy BUKOHABUOTO HAIKCY, OKPEMO, Ha
HaIly JYMKY, MOYXHA BUJIJIUTH CIPOUIEHICTh MOPSAIKY HOTO BUMHEHHS, Y TIOPIBHSHHI,
HaIMpUKJIa], 3 TMPOIEAYPOI0 CTATHEHHS 3a00pPrOBaHOCTI Y CYJOBOMY MOpPSAKy. B

[IbOMY KOHTEKCTI, TOBOpPSIYM MPO CIPOIIECHICTb, MOXHA MIAKPECIUTH TaKi pUCH
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HOTapiaJIbHOTO MTPOBA/KCHHS 13 BUNHEHHSI BUKOHABYOTO HAIUCY SIK:

— BIJICYTHICTb NMOTPeOH y BUKIMKY Ta MPUCYTHOCTI OOp)KHMKA MPU BUMHEHHI
HOTapiaabHOI dil;

— BUKJIIOYHO IOKYMEHTapHHUI XapaKTep MPOBaKECHHS;

— BUMHEHHS] BUKOHABYOT'O HAIIKUCY Yy JIEHb 3BEPHEHHS CTATYBaya 13 3asBOIO MPO
BYMHEHHSI BUKOHABYOT'O HAIMHKCY;

— BIJICYTHICTb B OUIBIIOCTI BHMAJKIB HEOOXIAHOCTI JOTPUMAHHS UITKHX
MpaBUJI TEPUTOPIATIBHOT TJCYTHOCTI.

— 3HAQYHO MEHILIWM, Y MOPIBHSAHHI 3 CYJOBUM IPOLECOM, OOCAT BUTpAT Ha
MIPOBEICHHSI POIIEAYPH.

BucHoBKH. Y3araipHiOIOUYM BCl ICHYIOUI B IOPUAMYHIN JIiTepaTypl TIAXOAH 10
BU3HAYCHHS TOHATTS BHKOHABYOTO HAIMCY, CIMPAIOYNCHh HA BHUSIBJICHI O3HAKW Ta
BIJIINITOBXYIOUKCH BiJl TOJIOKEHb UYWHHOTO 3aKOHOJABCTBA, CHPOOYyEMO HaAaTH
BJIACHE BU3HAYCHHS BUKOHABUOTO HAIHUCY, AKE O BCEOIUHO XapaKTepU3yBaJlO IPABOBY
MPUPOY JOCIHIKYBAaHOT HAMU MPABOBOI KaTeropii.

Buxonaeuuti nanuc womapiycy — ye HomapiaibHuu axkm, wo MICMUmb
PO3NOPAOHCEHHS HOMAPIYyCca NPo CMASHEHHS 3 OOPICHUKA 2POUI080I 3a00p208anocmi
abo eumpeby8anHs 6i0 Hb020 MAUHA, BUUHEHUL 8 MENHCax OKpemo20 HOmapiaibHO20
NPOoBAOICEHHS, HA NIOCMABL NIOMEEPONCeHHs Oe3CNIpHOCMI 8uUMoe Kpeoumopa, ma
AKULL 80100I€ CUTLOTO BUKOHABYO020 OOKYMEHMA.

AHami3 JOKTpUHM HOTAPIaIbHOTO IMpaBa MiAIITOBXYE HAC JIO Ti€i AYMKH, IO
BUKOHABUYMI HAIUC, SK MPAaBOBa KaTEropiss MOKe TMOCTaTH TNepel HaMU OJpaszy y
JEKUTbKOX BUMIpax: sIK CHOCIO 3aXKUCTY MOPYIIEHOTO LIMBUILHOTO MTpaBa HOTaplycoM;
K PO3MOPSAKEHHSI HOTapiyca MpO CTATHEHHS 3a00proBaHOCTI YW BUTPEOYyBaHHS
MaliHa; K HOTapiaJIbHUA aKT-TOKYMEHT, II0 Ma€ BHUKOHABUY CHJIy Ta SIK OKpema
HOTapiagbHa [ig. Takmil WigXidg, Ha HAMl IOIJIAA, JJO3BOJUTH BigoOpasuTH

OaraTtorpaHHICTh MPABOBOT MPUPOIX BUKOHABYOTO HAMKUCY Ta HOTO CrerudikKy.
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Cepsemnuk A. I'. UcnoTHUTeIbHASI HAAMUCH HOTAPUYCA: MOHATHE U MPU3HAKH.

Cmambsi noceésawena uccied08anur0 npupoosl UCHOIHUMENbHOU HAONUCU HOMAPUYCA KAK
npaeosou kamezopuu. Packpeimuvl ocHogHble 0OKMpUHANbHBIE NOOX00bI K ONPEeOeleHUlo NOHAMUSA
UCNOTHUMENbHOU — Haonucu  Homapuyca. — Onpedenenvt  (yHOAMeHmAanbHble — NPUHAKU
UCNOJIHUMENbHOU HAONUCU HOMApuyca, 6 pe3yavmame ue20 NPedslo#CeH HO8blU No0X00 K
onpeoeneHur)  NOHAMUSL  «UCHOJHUMENbHASL — HAONUCH  HOMAPUYCca», KOMOpbll  Ompajicaem
MHO202PAHHOCTb 0003HAYEHHOUL NPABOBOU KAME20PULL.

KiaroueBble cjioBa: HCHONHUTEIbHAS HAANMUCh HOTApiyca; 3allldTa TPa)kIaHCKUX MpaB
HOTapiycoM; OECCIIOPHOCTh; HOTAPHAIBHBIA aKT; HCIIOJIHUTSITBHBIN JTOKYMEHT.

Servetnik A. G. Executive notarial inscription: the concept and signs.

The article is devoted to the study of the nature of the notarial order as a legal category.
The basic doctrinal approaches to the definition of the notarial order are revealed. The basic
features of the notarial order are defined, as a result of which a new approach to defining the
notion of "notarial order" is proposed, which reflects the versatility of the defined legal category.

Key waords: notarial order; protection of civil rights by notary; uncertainty; notarial deed;
executive document.
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